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PREFACE TO THE FIRST EDITION 


A long preface or introduction or apology is not needed for 
the publication of a book of this kind, as its want has been long 
felt by the legal profession in the Country. The work of Con¬ 
veyancing in the mufassil is in the hands of untrained deed writers 
having no knowledge of law and pleaders are rarely consulted. 
When they are consulted in complicated cases, they find it diffi¬ 
cult to give proper advice about the forms and language of the 
draft as neither have they had any training in the art of Con¬ 
veyancing, nor is there any book which gives precedents suited 
to Indian conditions. There are excellent books of English pre- 
^ccdents, and, in the absence of an Indian book, pleaders depend on 
them; but as the precedents are generally overladen with technical 
expressions of,English law which are neither required nor under¬ 
stood even by lawy;ers in this Country, the pleaders find it some¬ 
what difficult to adapt them properly to their needs. The result 
is that either they- produce drafts full of expressions which are 
not fully understood and most of which are not necessary, or in 
their attempt to simplify and curtail the draft they omit some¬ 
thing which is essential and produce a draft wanting in an essential 
ingredient. 

In this book, forms for deeds of everyday use in India have 
been set out in simple language, devoid of highly technical expres¬ 
sions, as far as possible, but no attempt has been made to revolu¬ 
tionize the entire system. English forms have been adopted but 
have been modified so as to omit all that is not required according 
to the Indian Law by reason of any covenants or conditions being 
implied by Statutory provisions, and to add some others whicli 
being implied by English Law are omitted there but arc necessary 
as there is no corresponding implied covenant in Indian Law. In 
the Introductory portion of the book general principles of Con¬ 
veyancing have been stated, and in the prefatory notes appended 
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to the precedents relating to different subjects, the law on the sub¬ 
ject, so far as it is necessary for conveyancing purposes, has been 
briefly stated, and the points to be borne in mind in drawing a 
conveyancing on the subject have been shown. It is also in¬ 
dicated what modifications in the English precedents are necessary 
and why. Provisions of Stamp and Registration laws have also 
been referred to. These notes will be found very useful and it is 
recommended that, before drawing up any conveyance and re¬ 
ferring to the relevant precedent in the book, the draftsman should 
study these notes. 

The Precedents are arranged in groups according to subjects 
on the model of English books of Precedents, and arc alphabetical¬ 
ly arranged. 

As this is the first book of its kind in India, the author is not 
fully confident that it contains all that is required and that there 
is no room for improvement. He will feel grateful to any lawyer 
who will point out any errors, shortcomings or defects which he 
may come across, or will kindly make suggestions as to any class 
of precedents which may usefully be added. 

Lucknow P. C. Mogha 

January 1, 1958 
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PREFACE TO THE SECOND EDITION 


The first edition of the Indian Conveyancer was published in 
1938 and was exhausted in the same year. The author takes this 
opportunity of expressing his gratitude to the members of the 
legal profession for the warm welcome which they accorded to 
the book. He very much regrets that on account of other multi¬ 
farious engagements he could not find time to revise the book. 
He has now been able to bring out this second edition. The 
notes have been carefully revised and brought up-to-date. The 
precedents have also been revised and a few new precedents added. 
In spite of the heavy increase in the cost of paper, printing and 
binding material, the price has not been increased. 

Srinagar P. C. Mogha 

June 1, 1941 


PREFACE TO THE THIRD EDITION 

Although the last edition was exhausted more than six years 
ago a new edition could not be brought out on account of paper 
difficulty. This is an enlarged edition in which about 70 new 
precedents have been added, chiefly of commercial transactions 
and preliminary notes on different kinds of conveyances have 
been revised and up-to-date relevant rulings have been noted. 
Notes about stamp duties have also been revised in view of several 
local Stamp (amendment) Acts. 

Rewa P. C. Mogha 

February 2, 1949 



PREFACE TO THE FOURTH EDITION 


The present volume is the fourth edition of the author’s work. 
The last edition was published in 1949 but it was soon exhausted. 

After the death of the author the work of revision of this 
book was entrusted to me by the author’s son Shri Cyan Chand 
Mogha. Preliminary notes and precedents have been revised and 
up-to-date relevant rulings have been added. 

Sel)fember I9S2 


Baleshwari Prasad 



FOREWORD 


Like the ’'Law of Pleadings” Mogha’s “Indian Conveyancer” 
has earned a name and fame for itself. It was one of the pioneers 
in the field. The last edition having exhausted, his worthy son, 
Shri Cyan Chand Mogha, B.A., LL.B., has brought out this fresh 
Edition. It has been revised by an experienced lawyer, Shri 
Baleshwari Prasad. This book retains its usefulness and contains 
gems of the practice of conveyancing. Lawyers and conveyancers 
will, I trust, find it of great help and utility. 

October 10, 1952 Bind Basni Prasad 

Judge, High Courts, 
Allahabad 
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INTRODUCTION 

Part I - Preliminary- 

Conveyancing has never been practised as an art in India, and.Convey- 
except in Presidency towns where this is done by solicitors trained ancing in 
in the English system of conveyancing, the work has always been 
in the hands of petty scribblers who have had no legal education 
or training but are only conversant with certain set forms of various 
kinds of deeds in common use in the country, and acquire by 
experience the knack of adapting them to their requirements. The 
origin of these vernacular forms is not known but the forms are 
very old and have been handed down from generation to genera¬ 
tion. It is rarely that a lawyer is consulted in the mofassil about 
the draft of conveyances except in very complicated cases, but in 
large towns, with the growth of general education and complexity 
of transactions, such consultations are becoming more frequent 
and lawyers are now called upon to advise upon and to draft 
deeds of contract and transfer. These lawyers, who have ordi- Adaptation 
narily had no education in conveyancing, generally get hold of°^ English 
some English forms from a solicitor in Calcutta or Bombay and 
adapt them to their needs, or take the help of some book contain¬ 
ing English precedents of conveyancing. As, however, English 
forms are generally very verbose and prolix, the lawyers try to 
cut them down, but, owing to their ignorance of the correct im¬ 
port of all the English technical expressions, the adapted forms 
which they produce are sometimes found to be lacking in some 
essential ingredients. A knowledge of the meaning and impor¬ 
tance of the expressions used in English forms and of the exact 
requirements of Indian law are therefore absolutely necessary for 
making a correct adaptation. It is unfortunate that even solici¬ 
tors in the Presidency towns have made no attempt to simplify 
the English forms and to adapt them to the needs of this country 
and slavishly copy the English forms with their prolix verbiage 
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and unnecessary technical expressions of English law which are 
rarely understood in this country. It is interesting to see that 
while there are many matters which have, owing to change in 
Statute law, long become unnecessary even in England, the 
Indian solicitor has made no change in the form and style which 
he has adopted from old books on conveyancing. The prolix 
description of parcels, “the All Estate Clause,” the use of words 
of limitation etc. are examples of this. 

It is also unfortunate that the legislature in this country 
has done nothing in this direction. An Act of legislature laying 
down what a conveyance should, and what it need not, contain, 
and providing a set of authoritative forms, on the lines of English 
Acts, seems to be an urgent necessity in this country. Until such 
legislation is passed it should be the endeavour of every lawyer 
who has anything to do with conveyancing to make an intelligent 
study of the subject and in adapting the English forms to his needs 
he should try to strip them of all unnecessary verbi.ige and expres¬ 
sions which are unknown in this country and draft his conveyances 
with due regard to the requirements of Indian law and in language 
which is intelligible, not only to a lawyer, but also to every lay¬ 
man. 

The form in which a conveyance is drafted is immaterial but 
as English forms have by long usage, obtained a sort of sanctity, 
the same may be retained with necessary alterations. In England, 
deeds are drafted cither as deeds poll or as indentures. 

Deeds poll are those in which there is one party only and 
arc so called because they were at one time polled or cut level at 
the top. They arc chiefly used for the purpose of granting powers 
of attorney and for exercising powers of appointment or setting 
out an arbitrator’s award. They arc drawn in first person. 

Indentures are those deeds in which there arc two or more 
parties. Indentures were so called as at one time they were in¬ 
dented or cut with an uneven edge at the top. In old times the 
practice was to make as many copies or parts, as they were called, 
of the instrument as there were parties to it, which parts taken 
together formed the deed, and to engross all of them on the same 
skin of parchment. Then a word, usually Cyrograpbumy was 
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written between the two or more copies, and the parchment was 
cut in a jagged line through this word. The idea was that the 
difficulty of so cutting another piece of parchment that it would 
fit exactly into this cutting and writing constituted a safeguard 
against the fraudulent substitution of a different writing for one 
of the parts of the original. This practice of indenting deeds has 
ceased long ago and indentures are really now obsolete, but the 
practice of calling a deed executed by more than one party an 
“indenture” still continues in England. 

In English conveyances several words in Old English form old Eng 

are used, e.g., “witnesseth” “doth covenant” "set their hands” Ihh 

etc. There is no need to adopt them in India, and we should use 

their modern equivalents, e.g., "witnesses” "covenants” "signed” 
etc. 


In England, deeds were formerly all written in one paragraph Paragraphs, 

without punctuation, but the practice of dividing the deed into pu^ictua- 

paragraphs is now growing. As the division of a deed into para- 

graphs makes it more easily intelligible this practice is rccom - * 

mended. The commencement of every important part of a deed 

is marked by putting the first word or phrase in capital letters 

and this was very necessary when the deed was not divided into 

paragraphs as a reader who wanted to refer only to a particular 

part could easily find what he wanted without having to read the 

whole. With the division of a deed into paragraphs the use of 

capital letters is not absolutely necessary but there is no harm in 
continuing it. 

Although a free use of punctuations is not desirable, as a mis¬ 
take in punctuation sometimes alters the sense, yet a full stop 
or semicolon, as may be proper, at the end of each paragraph 
would be suitable. The language of the deed should be such that 

the intention of the parties should be clearly understood without 
the aid of punctuations. 

A deed poll is generally drawn in the first person and an 
indenture always in the third person. 

Deeds poll generally commence with 
"Know All men by these presents” 
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if there are no recitals, and with 

"To all to whom these presents shall come Greeting,” 
if there are recitals, and the date is written at the end of the 
deed in the testimonium clause, thus 

‘'IN WITNESS WHEREOF I the said-have hitherto set 

my hand this-day of ■ 

The exact form and requirements of such deeds vary accord¬ 
ing to the nature of the transaction and will be shown subsequent¬ 
ly at the proper place. 

The form in which other deeds (hitherto known as inden¬ 
tures) are drafted will be given later under appropriate head¬ 
ings and the exact requirements of such forms will be dealt with 
in the preliminary notes. The most common and important 
transactions for which deeds are required are those of various kinds 
of transfer of immovable property. The general requirements of 
all deeds of transfer are dealt with in the next part. 

Figures and Dates, sums and numbers should in order to avoid mistakes 
words be preferably stated in words or in words as well as in figures 

added within parenthesis. 

Part II—General requirements of deeds 

of transfer 

In this part it is proposed to deal with the general require¬ 
ments of all deeds of transfer and to notice in order the various 
clauses of which a deed of transfer is generally composed, and 
to show in what way each clause should be framed. The parti¬ 
cular and special requirements of particular kinds of transfer deeds 
and any modifications necessary in the case of a particular kind ot 
transfer will be noticed in the preliminary note to the precedents 
relating to such transfer. 

, An ordinary deed of transfer may conveniently be divided 
Division ot ^ 

a deed into the following parts:— 

Description of the deed; Date; Parties; Recitals; Testatum; 
Consideration; Receipt; Operative words; Parcels; Exceptions and 
Reservations (if any); Habcndem; Covenants (if any); Testi¬ 
monium. 

The part of the deed upto Exceptions and Reservations is 
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termed **the premises.** Each of these parts will now be separate¬ 
ly considered. 

Description of deed 

Although indentures have long ceased to exist in England, 

.ind although the necessity of indenting was abolished long ago 
by Section 5 of the Real Property Act, 1845, which section is now 
replaced by Section 56 of the Law of Property Act, 1925 deeds 
are still described as indentures—such is the conservatism of 
English lawyers! Section 57 of the Law of Property Act, 192 5 
provides that a deed may be described as a deed simply according 
to the nature of the transaction. In some of the latest books on 
Conveyancing this has been followed and the word "indenture** 
has been discarded. 

In India there never was any reason for calling a deed "in-Correct 
denture*’, but, as Solicitors generally copied the English style of 
conveyancing, the word has come to be adopted here also. This 
should now cease as the word is now obsolete and all deeds should 
be described by the name of the transaction which they evidence, 
such as "This deed of mortgage,** "This deed of sale,” "This 
lease,” "This deed of gift,” etc. When the deed is of a complex 
character and evidences different transactions known by different 
legal names, or the conveyance is not sure what name should pro¬ 
perly be given to it, it would be best to describe it as "This deed.” 

The description is usually written in capitals. 

Date 

After the description of the deed is stated the date on which 
it is executed, thus— 

"THIS LEASE made on the first day of February one 
thousand nine hundred and thirty-six.** 

The date is not strictly speaking an essential part of the deed 
and a deed is perfectly valid if it is undated or the date given 
is an impossible one, e.g., the 30th of February, and, if no date is 
given, oral evidence will always be admissible to prove the date of 
execution if it becomes necessary to determine it. It is, however, 
always a matter of great importance to know the date from whicli 
particular deed operates. In India, as there is a short period of 
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four months from the date of execution within which a deed which 
requires to be registered must be presented for registration, the 
date of execution is always the first matter for inquiry by the 
registering officer. Similarly, in the case of deed of transfer of 
zamindari land, the date of execution is ascertained for mutation 
purposes. The date is further important for the purposes of the 
application of the law of limitation. In view of the extreme 
importance of the date of execution, and of the great risk in leav¬ 
ing the same to be determined by oral evidence, a deed should 
always be dated, and this should be regarded as an essential re¬ 
quirement. 

The date of a deed is the date on which it is signed by the 
party or parties executing it. When there is only one party to a 
deed, as in the case of a deed poll, or when all the parties sign it 
on one and the same date, or when, though there are several parties 
to a deed, all do not sign and those who sign do so on one date, 
there is no difficulty. But if several parties to a deed sign it on 
different dates, the question is which date should be entered as 
the date of the deed. The practice is to regard the last of such 
dates as the date of the deed. This does not, however, seem to be 
universally correct as there might be parties who execute a deed 
only for the sake of formality and the deed operates even without 
their signature. For example, in the case of a sale deed the transfer 
operates on its execution by the vendor .and without the pur¬ 
chaser’s signature on the deed, or when a person is impleaded as a 
party to a deed simply in order to give him notice of the trans¬ 
action or to obtain his consent though such consent is not legally 
necessary to validate the transaction. In all such cases the dates 
on which such persons sign the deed may be discarded from con¬ 
sideration, because the date of a deed is really the date on which 
the deed ooerates. 

The date should, in order to avoid mistake and risk of forgery 
be written in words and not in figures. Figures may be added 
within parenthesis, if desired, thus— 

"The First d.ay of March one thousand nine hundred thirty- 
*.ix {the 1st March, 1936).” 

In every case in which a deed is executed by more than one 
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person, the date on which each signs the deed must be shown in 
the deed, preferably against his signature under the deed. 

Parties to the deed 

After the date, are mentioned the names and description of 

I 

the parties to the deed. Who are the necessary and proper parties 
to a deed depends on the circumstances of each case. In England, 
the custom is to make both the transferor and the transferee parties 
to all deeds of transfer. This was necessary in former times as no 
person could take an interest under an indenture who was not 
named as a party therein but now since the passing of the Real 
Property Act, 1845 an estate or interest in any property and the 
benefit of a condition or covenant respecting the same may be 
taken, although the transferee is not named as a party (See Sec¬ 
tion 5). The practice of naming the transferee as a party, how¬ 
ever, still continues. In India, except in the case of leases which, 
since the amendment of the Transfer of Property Act, 1882 by 
Act XX of 1929, now' require to be executed both by the lessor Transferee 
and the lessee, the transferee is not a necessary party to any deed 
of transfer, and in the vernacular forms in vogue in this country 
transferees are not named as parties and do not execute the deeds. 

But in all cases where any covenant has to be made by the trans¬ 
feree also he becomes a necessary party. 

But although a transferee is not a necessary party and a deed 
will not be invalid or inefiective if he is not mentioned as such, 
except in the case of a lease, he is certainly a proper party and in 
order to make the deed clear it is always better to mention him as 
a party, though he may not execute the deed unless it contains 
any covenant by him. 

Sometimes it is necessary to validate a transfer or to give axhird 
complete title to the transferee to obtain the consent or concur- persons 
rence of a third person. In such cases, such third person may also 
be joined as a party. For instance, a reversioner is joined in the 
case of a transfer by a Hindu widow of absolute title in her hus¬ 
band’s property, or in the case of sale of lessee’s right the lessor 
is joined if the lessee has no power to transfer his rights without the 
lessor’s permission. Sometimes other persons also make some cove- 
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Order of 
parties 


Description 


Juridical 

person 


Companies, 

associations 


nants in the deed and are joined for this purpose. In all such cases 
the transferor is placed first, any person whose concurrence is 
necessary or who enters into any covenant comes next, and the 
transferee last. If different portions of the estate transferred arc 
owned by different persons as the mortgagor and mortgagee, lessor 
and lessee, reversioner and life owner, and full estate is transferred 
by all such persons, the person who has the legal estate should be 
placed first, and those who have the equitable estate next. 

Full description of the parties so as to prevent difficulty of 
identification should follow the name. In India, parentage, caste, 
occupation and residence are generally regarded as sufficient to 
identify a man, but if there is any other description which is 
sufficient the same may be adopted. 

A party to a transfer need not be a living individual but may 
be a company, or association or body of individuals (Section 
S (2), Transfer of Property Act, 1882), or an idol {Bhopatrao v. 
S)hri Ram Chandra, 96 I. C. 1004), or a corporation sole or in fact 
any juridical person capable of holding property and entering into 
contracts. A Court is not a juridical person capable of holding 
property or entering into contracts and Security bonds which 
are given to Courts must therefore be made in fovour of a named 
officer of the Court and not of the Court (Kesar Chand v. Vttor 
Chaud, 43 P. L. R. 569). Care should be taken that companies, 
.associations and corporations are described by their correct names. 
It is better also to refer to the Act under which they arc registered 
or incorporated thus:— 

"The Bengal Sugar Mills, a company registered under the 
Indian Companies Act, 1913, and having its head office at 
Howrah;” 

“The Arya Pratinidhi Sabha, a society registered under the 
Societies Registration Act, 1850,” or 

“The Agra University, a body incorporated under the Agra 
University Act, 1926.” 

As an idol has to act through some one, the name of the latter 
should be disclosed, thus— 

"'The idoj of Sri Kishori Ramanji Maharaj installed in the 


Idol 
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ability 


temple at Hathras, District Aligarh, acting through its Sarbarakar, 

Ram Lai son of Shiam Lai Brahman of Hathras.” 

Persons under disability cannot enter into a contract and Persons 
cannot therefore transfer property. They cannot even take a 
transfer, if the same involves entering into any covenant as all 
contracts made by them are void, but if no promise is made by 
the minor as a consideration of the transfer, there is nothing to 
make the transfer void {Satyadcvi v. Tirbcni 161 I. C. 579, A. I. R. 

1936 Pat. 153, Collector of Meerut v. L. Hardian Singh 1945 
(All.) 156). Such persons are the following:—minors, lunatics 


and insolvents. 

Minors are those persons—male or female—who are below Minors 
the age of 18. If, however, a guardian is appointed or declared 
by court before a minor has attained the age of 18 or the superin¬ 
tendence of the property of a minor has been taken over by the 
Court of Wards, the minor does not attain majority until he is 21. 

Any transfer of his property should be made by his natural or 
legal guardian. The transfer may be made by the guardian in his 
own name, thus— 


*‘AB acting as guardian of the property CD” 
or in the name of the minor, thus— 

‘"AB a minor acting through CD his guardian” 

The latter form is preferable. In either case, the authority 
of the guardian should be either recited in the recitals, thus 

“The Vendor is a minor and the said AB is the certificated 
guardian of his property appointed by order of the District 
Judge of Agra dated-,” 

Or it may be shortly stated in the heading itself thus: 

“AB a minor acting through CD his guardian appointed by 

the District Judge, Agra by order dated-or "AB, a minor 

acting through his father and natural guardian CD.” 

In case of transfers of minor’s property the circumstances 
which give the guardian power to make the transfer should be 
mentioned in the recital, e.g., in case of natural guardian or 
manager of Hindu family, the legal necessity of the transfer or 
benefit to the minor. If the guardian has been appointed by 
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court, he has no power to make any transfer (except a lease for 
a period not exceeding five years) without the sanction of the 
Court (Section 29, Guardian and Wards Act). Such sanction 
should be referred to in the recitals thus—'*The District Judge 

of Agra has by an order dated the -permitted the said 

AB to make the said sale.** 

If the guardian and minor both join in making a conveyance 
they may be described thus— 

“AB acting for himself and as guardian of CD, a minor,** 
or 


Lunatics 


Insolvents 


Trustees 


Attorneys 


“AB, and CD, a minor acting by his guardian the said 

AB’* 

A lunatic means an idiot or a person of unsound mind. A 
manager appointed by the court can alone transfer a lunatic*$ pro¬ 
perty with the permission of the court (Vide Section 75, Indian 
Lunacy Act, 1912). The above directions about guardian of a 
minor apply also to manager of a lunatic. 

The property of an insolvent vests in the Official Assignee in 
the Presidency towns and in the receiver in the mufassil, and the 
official assignee or the receiver alone can transfer it (vide Section 
68, Presidency Insolvency Act, 1909, and Section 59 of the Pro¬ 
vincial Insolvency Act, 1920). 

As the property vests in the receiver or official assignee, the 
transfer should be made by him in his own name, and the fact of 
insolvency of the owner and the vesting of the property in the 
transferor should be mentioned in the recitals. 

If a property vests in trustees, the transfer should be by the 
trustees themselves in their own name, as 

“AB, CD and EF trustees of the estate of XY,** 

facts showing how the estate came to be vested in the trustees 
being mentioned in the recitals. 

Attorneys may be made parties cither in their own name 
(vide Section 2, Power of Attorneys Act, 1882), thus— 

“AB attorney of CD’*, or the name of the principal may be 
shown as a party, thus— 

“CD acting by his Attorney AB.” 
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The constitution and powers of the Court of Wards are re- Court of 
gulated in each province by a local Act, and although the Court 
of Wards is not a corporate body or a juridical person, it has statu¬ 
tory powers to transfer the land of its ward and to enter into 
contracts on his behalf. The powers are subject to certain limita¬ 
tions provided in the local Acts. Whether conveyances should be 
executed in the name of the Court df Wards, Collector, Manager 
or the ward is a question which should be determined with refer¬ 
ence to the provisions of the local Court of Wards Act. For 
instance, it is expressly provided by the United Provinces Court 
of Wards Act, 1912 (Section 61) that deeds may be executed in 
the name of the Court of Wards or in that of the minor. In 
practice they are usually executed in the name of the Court of 
Wards. In Bengal conveyances are executed by the Manager and 
should contain a recital that the sale is by direction of the Court 
of Wards and in evidence of this the Collector should also sign 
(vide Rule 191 of the Court of Wards Rules). 

If the transfer is made by the Court of Wards in its own 
name, the Court of Wards will be made a party thus,— 

“The Court of Wards for the United Provinces of Agra and 
Oudh charged as such with the superintendence of the property 
of AB.» 

If the deed is executed in the name of the ward, the party 
should be described thus— 

“AB, a disqualified proprietor acting through the Court of 
Wards for the United Provinces of Agra and Oudh.” 

If the conveyance is permitted by the local Act or Rules to 
be executed by the Manager or Collector in his own name, the 
description would be somewhat as follows:— 

“XY, Collector-district acting under the orders and 

directions of the Court of Wards in charge of the estate of AB,” 
or 

“XY Manager of the Court of Wards of the estate of AB.” 

In any case, the facts of the disqualification of the proprietor, 

(with particulars of the Act and section) and of the assumption 
of superintendence by the Court of Wards, with particulars (no. 
and date of the notification or order under which superintendence 
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Firm 


Govern¬ 

ment 


has been assumed) should be mentioned in the heading or in the 
recitals. The authority under which this power of transfer is 
exercised should also be recited. 

Every partner has, under Section 19 of the Partnership Act, 
1932, an implied authority to bind the firm by acts done to carry 
on the business of the firm in the usual way. The only exceptions 
are those given in Section 19 (2), But in case of emergency a 
partner may do any reasonable act (Sec. 21). The acts mentioned 
in Section 19 (2), including transfers of immovable property, 
must therefore be done by all the partners; other acts done and 
instruments executed by one partner must be done and executed 
by him in the firm*$ name or in any other manner expressing on 
implying an intention to bind the firm (Sec. 22). Thus— 

“AB, etc., a partner of, and acting for and on hebalf of, 

the firm carrying on business under the name and style of- 

(firm’s name).” 

“Firm-acting through AB etc. its managing partner.” 

Before the new Government of India Act which came 
into force from April 1. 1937, all transfers by or in favour of 
Government and all contracts relating to government property 
were made in the name of the Secretary of State. Under that Act 
rhe executive authority of the Federation was empowered to make 
transfers of property vested in His Majesty for the purpose of tl'.e 
Government of the Federation, and the executive authority of a 
province was empowered to make transfers of property vested in 
His Majesty for the purpose of the Government of such province 
(Section 175, Government of India Act, 1935). The Executive 

authority of the Federation was exercised by the Governor- 

General (Section 7) and that of a province by the Governor 

(Section 49). Transfers and contracts were therefore made in 

the name of the Governor-General or the Governor, as the case 
was. 

There have recently been constitutional changes of great 
importance in this country. India has become a Sovereign 
Democratic Republic and has framed its own Constitution, 
In the Constitution of India it has been provided that transfer of, 
and contract about, property vested in the Union shall be ex- 
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pressed to be made in the name of the “President” and those about 
property vested in a State in the name of the “Governor/* or 
“Rajpramukh” of that State as the case may be. 

In order to avoid the repetition of the full name and descrip-Reference 
tion at every place, the parties are generally referred to in the ^^bel of 
body of the deed by some easy and convenient names which gene¬ 
rally have reference to the character in which they join in the 
deed, such as “the Vendor,** “the purchaser,** "the lessor,*’ "the 
lessee.** Such name should be mentioned in the heading within 
parenthesis after the name and description. In such cases, the 
party should be referred to everywhere in the deed by such name. 

In England, in order to avoid mistakes in writing words resembling 
each other are not used for opposite parties, e.g., instead of mort¬ 
gagor” and “motgagee,** they prefer "borrower” and mortgagee, 
and for "Vendor” and “Vendee,** “Vendor” and “purchaser.” 

If no such name is adopted, the parties can be referred to as the 
party of the first part,** “the party of the second part,” the said 
AB**, “the said CD’* but it is always preferable to give each party 
some short name for reference. Whatever short name is adopted 
the party should be referred to throughout by the satMc ftame. 

The form in which the parties will be described in the begin¬ 
ning of the deed would thus be as follows:— 

"This SALE DEED is made on the-day of- between 

AB etc.'' (hereinafter called "the Vendor”) of the one part and 
CD etc. (hereinafter called "the purchaser”) of the other part.*’ 

If the transferor alone is made a party this clause will run 

as follows:— 

“This SALE DEED is made on the-day of- by AB 

etc. (hereinafter called "the Vendor”).” 

If there are more than two parties, instead of the words “of 
the one part” and “of the other part” the words “of the first 
part,” “of the second part,” "of the third part” etc. should be used. 

Recitals 

Recitals are of two kinds:—(1) Narrative recitals, whichTwo kinds 
relate the past history of the property transferred and set out the of recitals 
facts and instruments necessary to show the title and the relation 
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Caution 


of the parties to the subject-matter of the deed; and (2) Intro¬ 
ductory recitals, which explain the motive for the preparation and 
execution of the deed. 

If the transferor is absolute owner of the property transferred, 
his title and the mode in which he acquired it need not generally 
be recited, but when he is not an absolute owner recitals showing 
the extent of his interest and the title under which he holds it will 
be necessary. So also when the transferor transfers under some 
power given to him by another instrument or by any special law, 
such instrument or law must be recited, e.g., in the case of a trans¬ 
fer by a guardian of a minor the fact of his appointment as such 
guardian by a deed or order of court and, in the latter case, the 
fact of his having obtained the sanction of the court to make the 
transfer, must be recited. Similarly, in a transfer of leasehold or 
inortgagee rights, the lease or mortgage under which the transferor 
holds should be recited. When the transferor is authorized to 
transfer only in certain circumstances it would be advisable to 
narrate those circumstances in the recital to avoid future dis¬ 
putes, although their omission in the recital cannot estop the trans¬ 
feree to prove them if the transfer is impugned. For instance, 
a Hindu family manager or a Hindu widow with life state should 
better recite the legal necessity for which the transfer is made. 

Among the introductory recitals, which come after the nar- 

« 

rativc recitals, the chief one is of the agreement which the deed is 
intended to give effect to. If the agreement is in writing 
it is not necessary to give particulars of the date and place of 
such agreement but it may be expressed in brief and general terms. 
Any other recitals which may be necessary to connect the narra¬ 
tive recitals with the rest of the deed by showing why and how 
the state of things previously existing is about to be altered by the 
deed should also be entered. 

Recitals should be inserted with great caution because they 
may control the operative part of the deed if the same is ambi¬ 
guous, and may operate as estoppel by estopping the parties and 
their representatives from showing the existence of a different 
state of things from that stated in the recitals, even though the 
latter may be obviously untrue. In any case, they will be good 
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evidence of the facts recited, though if the document is not inter¬ 
parties they are not admissible in evidence {Munshi Abdur Kahhn 
T. Vakir Md. 1946 (Nag.) 40). If, however, the operative 
part of the deed is clear and unambiguous nothing contained 
in the recitals will control it. Conveyancers should therefore 
take the greatest care to avoid unnecessary recitals and to secure 
that all recitals are both correct and judicious. The tendency of 
the modern conveyancers is to do away with recitals and in simple 
cases of sale, lease or gift, no recitals are generally needed. But 
recitals are necessary whenever the deed itself does not clearly 
imply for what purpose any person joining in it is made a party, 
or whenever the covenants into which he enters show that he has 
only a qualified interest in the property transferred. It is always 
unnecessary to recite conclusions of law or negative events. 

If it is necessary to have numerous and lengthy recitals, they Order of 
should be inserted in chronological order. In the case of narrative 
recitals, the different instruments and acts which ultimately result 
in vesting the property in the transferor should be recited in 
strict chronological order. When the property comes to the 
transferor partly under one and partly under another title, each 
title should be traced separately and in chronological order. 

Facts and events contained in the introductory recitals also 
should be inserted in the sequence in which they have happened 
or occurred. 

Recitals generally begin with the word “Whereas”, but, when Form ^of 
there are several recitals, instead of repeating the word before 
every one of them it is better to divide the recitals into numbered 
paragraph with the word “Whereas” at the top thus:— 

"Whereas- 

1 . 

2 . 

3. 

etc. 


Testatum 


The next division of a deed consists of the operative part. 
It commences with a witnessing clause termed the “testatum,” 
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which refers to the introductory recitals of the agreement (if 
any) and also states the consideration (if any) and re¬ 
cites acknowledgment of its receipt. The witnessing clause 
usually begins with the words “Now this Indenture wit- 
nesseth. Instead of the word “indenture” we should now use 
deed as there is no charm in using the Old English expression, 
and the word “witnesseth” should be replaced by "witnesses.” 
These words of testatum are of no importance as affecting the 
operation of the deed and their sole use is to direct attention to 
the object which the deed is intended to effect. If the deed is 
intended to serve several objects, the statement of each new object 
is, according to the old style of conveyancing, introduced by a 
new testatum in the form “and this Indenture also witnesseth,” 
but in modern forms of conveyancing this repetition is avoided 
by the use of paragraphs and the words “as follows” after the 
testatum, thus: 

“Now this deed witnesses as follows:— 

1 . 

2 . 

5. 

etc. 

Consideration 

As contracts are generally for consideration, it is advisable to 
express the consideration. This is necessary in many cases of 
transfer for ascertaining the stamp duty payable on the deed as 
Section 27 of the Indian Stamp Act requires that the consideration 
should be fully and truly set forth in the deed. The penalty for 
omission to comply with this requirement is a fine which may 
extend to Rs. 5,000 (vide Section 64), though the omission does 
not affect the validity of the deed itself. 

Receipt 

Acknowledgment of receipt of consideration may be embodied 
in the deed itself instead of passing a separate receipt. Formerly 
this was not permitted in England but since the passing of the 
Conveyancing Act, 1881 , receipts embodied in deeds of transfer 
executed after 1881 operate as sufficient discharge (vide Section 
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J4). The acknowledgment is usually made within parenthesis 
after the recital of consideration thus:— 

"Now this deed witnesses that in pursuance of the aforesaid 
agreement and in consideration of Rs.--^paid by the pur¬ 

chaser to the vendor before the execution hereof (the receipt of 
which the vendor hereby acknowledges).” 

Operative words 

Then follow the real operative words which vary according 
to the nature of the estate and of the transaction. What words 
are necessary in a particular kind of transaction will be dealt with 
in the preliminary note to the precedents relating to such transac¬ 
tion. It is the practice in vernacular deeds to say that the transfer 
IS made without any force, fraud or compulsion and of the trans- 

feror^s free will while the transferor is in his full senses. This is 
unnecessary. 


Parcels 

This is a technical expression meaning description of thepa^-Is 
property transferred and it follows the operative words. Care 
must be taken, on the one hand, to include in the particular des¬ 
cription or in general words, all the lands etc., which are intended 
to pass so that no doubt may arise as to the extent and operation 
of the deed; and, on the other hand, not to insert words which 
will pass more than what is intended. If the description is a short 
one It may be given in the body of the deed in full but if it is a 
long one it is better to give it in details in a schedule at the foot of 

the deed describing it shortly in the body of the deed and referring 
to the schedule, thus:— 


J**® known as Glenco and situated at Naini Tal and 

fully described in the Schedule hereto.” 

The syktem of entering the full description in schedule is a 
convenient one and should generally be followed as it saves the 
deed from an encumbrance and makes its reading easier and clearer. 

oertv necessary to have a map or plan of the pro- Map 

perty i„ order to avoid mistake about its identity and to indicate 

the actual property conveyed with more definiteness and precise¬ 
ness. In such cases such plan or map should be appended to the 
2 
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deed and referred to in the parcels, stating how the property trans¬ 
ferred has been shown on it, e.g., by being coloured, or by coloured 
boundaries or by letters etc., thus: 

"Which land is for greater clearness (or, by way of further 
indentification) delineated on the plan annexed hereto and thereon 
shown as coloured red (or, with its boundaries coloured blue) (or, 
thereon marked with letters ABCDE).’* 

It is always desirable to make it clear whether the description 
in the deed controls the plan or vice versa. The words "for greater 
clearness" or "by way of further identification” are added to indi¬ 
cate that the description controls the plan. If plan is intended to 
control the description we may say thus:— 

"All that portion of the compound of house known as No- 

Clyde Road, Lucknow which is indicated by letters ABCD on the 
plan annexed hereto and which contains an area of 1.5 acres 
approximately.” 

Too great care cannot be taken in describing the property as 
a slight mistake or omission may cause immense loss to a party and 
if the property is described both in the body and the schedule 
a conflict between the two should be carefully avoided. 

In English conveyancing, different technical words are used 
to denote different kinds of property. For example— 

Messttage denotes a dwelling house with outhouses and 
gardens. 

Tenemeut properly means land and anything which is sub¬ 
ject of tenure but is generally used as equivalent to a messuage. 

Hereditameut applies to all interests in land. 

Laud includes not only the surface of earth but everything 
under it or over it such as mines, woods and houses. 

Water is used to denote only the right to water and not the 
Kind it covers, while "pool” will cover both water and the land. 

In India, however, there are no such technical words but the 
words of ordinary use which are commonly understood such as, 
land, house, trees etc. should be used and so long as the description 
is sufficient to show with certainty what the subject-matter of 
a conveyance is, it is of no concern what words are employed, but 
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care should always be taken that the whole interest conveyed is 
clearly and fully described. 

After a speci£c description of the property conveyed, there General 
formerly came what were known as the "general words’* giving words 
minute details of the easements and incidents intended to be con¬ 
veyed. The prolix length to which a deed in consequence used 
to run rendered it as imperspicuous as insensible. Such general 
words were in most cases unmeaning but the necessity for them, 
even if there ever was any necessity, was removed by section 6 of 
the English Conveyancing Act, 1881, which implies in a convey¬ 
ance of land, building and a manor respectively a list of general 
words sufficiently comprehensive to pass all kinds of appurtenances, 
legal or otherwise. 

In India also. Section 8 of the Transfer of Property Act, 1882, 
enacts similar provisions. The section runs thus:— 

"8. Unless a different intention is expressed or necessarily 
implied, a transfer of property passes forthwith to the transferee 
all the interest which the transferor is then capable of passing in 
the property, and in the legal incidents thereof. 

Such incidents include, where the property is land, the ease¬ 
ments annexed thereto, the rents and profits thereof accruing after 
the transfer, and all things attached to the earth; 

and, where the property is machinery attached to the earth, 
the movable parts thereof; 

and, where the property is a house, the easements annexed 
thereto, the rent thereof accruing after the transfer, and the locks, 
keys, bars, doors, windows, and all other things provided for per¬ 
manent use therewith; 

and, where the property is a debt or other actionable claim, 

the securities therefore (except where they are also for other debts 

or claims not transferred to the transferee), but not arrears of 
• 

interest accrued before the transfer; 

and, where the property is money or other property yielding 

income, the interest or income thereof accruing after the transfer 
takes effect.” 

The only provinces in India where the Transfer of Property 
Act is not in force are the Punjab, Delhi and N.-W. F., but it has 
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been held by the Privy Council that the principles embodied in 
the Act apply to the provinces where the Act is not in force 
{Kadcr hioidecn v. C. W. Nepea7i, 26 Cal. 1). Besides, the prin¬ 
ciple embodied in Section 8 regarding what is implied by the term 
“legal incidents” is one of universal application (vide Gaur*s Law 
of Transfer, volume 1, p. 246). Therefore it may be taken that 
there is no necessity in India also for the use of general words 
which are implied in every transfer by Section 8, but if it is in¬ 
tended to include in the transfer any right the inclusion of which 
is not implied by these provisions, the same should be specifically 
mentioned e.g., if a garden attached to a house is transferred with 
the house the same should be specifically mentioned. No fixed rule 
can be laid down as to how a particular kind of property should 
be described in the parcel but care should be taken that the des¬ 
cription used is full, sufficient, precise, definite and unambiguous. 

The following are the particulars usually necessary for the 
description of different kinds of property in India: 

Zamindari property: Name of the village, with par- 
gana, tahsil and district, name of the Mahal, number of the khewat, 
specification of the share transferred, its area and Government 
1 C venue, or if the share is a fractional share of the khewat or 
mahal, the area of, and land revenue assessed on, the whole mahal 
or khewat may be given. If a definite area of land is transferred, 
the number of plots as given in the Khasra should be given. Waste 
and jungle lands are part of the zamindari and need not be men¬ 
tioned nor trees which go with the land, but if there is a house 
or bungalow in the village which is intended to be included, it 

should be specifically mentioned. 

If any ahadi land is attached to the village, and the same or a 
proportionate share of it is also transferred, the same should be 
mentioned. Also, Shamlat deh hdmvat, which is appurtenant to 
the share sold should also be specifically mentioned otherwise it 
will not pass along with the zamindari share sold. 

Agricultural land: The numbers and areas of the plots, 
and the names of the mahal, village, pargana, tahsil and district 
should be given. The tenure on which the land is held, with the 
amount of rent, if any, fixed on the land should be given. If 
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the land is part of a plot, the area transferred and its position with 
reference to a map (to be annexed to the deed) should be clearly 
stated and, if possible, boundaries may also be given. 

Non-Agricultural land: The exact situation, area and 
boundaries of the land should be given. If any number is assigned 
to it in Municipal or village register, the same should also be given. 

House: Should be described by its name, if any. The num¬ 
ber of the house, if there is one, and the name of the street in 
which it is situate should also be given as well as its boundaries. If 
there are any separate outhouses, stables, garages or gardens or 
open lands attached to it, the same should be mentioned unless 
the description of the house as given in the deed is wide enough to 
include them. Sometimes the area of the land is also given. If 
house alone is transferred (and not the land covered by it, e.g., 
when the land belongs to another person) the fact should be made 
clear in the deed e.g., by adding the words *‘but without the land 
occupied by the said house” after the description of the house. 
Sometimes the length and breadth of the house or of the whole 
compound are also entered. It is not necessary to mention speci¬ 
fically the fixtures and fittings of the house, e.g., doors, windows 
etc. nor any easements annexed to it (vide Section 8 of the Trans¬ 
fer of Property Act), but if there are any machineries fixed in 

the house and they are included, they should be specifically men- 
* 

tioned. 

Trees: Pass with the land on which they stand, but if they 
are separately transferred they should be described correctly by 
their position and their species. 

Garden: The name, if any, with the correct position of the 
garden and the number, if any, in village or municipal registers 
should be given. The area and the boundaries should also be 
mentioned. 

Area: Wherever area is given, care should be taken that it 
is correct. To be on the safe side, it is advisable that after the 
area the word "approximately” or the words "more or less” may 
be added so that there may not be any trouble even if the area i^ 
found to be incorrect. 
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Description of the property to be conveyed should, as far as 
practicable, be the same as in former title deeds. If the descrip¬ 
tion in former title deeds is found to be wrong, or the description 
given in the former deeds has been changed owing to change of 
circumstances, correct present description should be given, and a 
teference may, if necessary, be made connecting the parcels with 
the former description, thus: 

*'One-third share in Khewat No. 2 Mahal Ramlal village-, 

which in the former settlement was Khewat No. 4,” 

'The house now known as Hari Bhawan situate at Naini Tal 
which was formerly known as Endclifife.” 

For forms of parcels see under General Forms post. 

Estate Formerly, it was the practice in all conveyances of the whole 

interest of the grantor to insert after the parcels what was called 
the "all estate clause" which ran thus:— 

all the estate right, title, interest, claim and demand whatso¬ 
ever of the grantor into or on the said premises or parr thereof." 

Although the need for it, even if there was any, had long 
ceased to exist owing to Section 63 of the Conveyancing Act, 1881, 
which implied such a covenant in every conveyance, still owing 
to the difficulty of altering a long established custom, the clause 
continued. The section has been re-enacted as Section 63 in the 
Law of Property Act, 1923. In India, Section 8 of the Transfer 
of Property Act makes the same provision. The clause should 
therefore find no place in any deed of transfer. If it is intended 
to pass a lesser interest than that possessed by the transferor the 
same should be made clear. 

Exceptions and Reservations 

All exceptions and reservations out of the property 
transferred should follow the parcels. 

An exception is something in existence at the date of transfer 
which, if not expressly excepted, would pass with the propertv 
as described in the parcels, such as minerals. 

A reservation is something not in existence at the date of the 
transfer but is newly created by the grant e.g., when the vendor 
reserves a right of way over the property. But since both "ex- 
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cepting and reserving’* are used in practice it is immaterial whether 
what follows is an exception or a reservation. 

Strictly speaking, as a reservation operates as a new grant by 
the transferee to the transferor, the deed should be executed by 
the transferee also, otherwise on reservation of an easement no 
legal easement is created but only an equitable right {May v. 
Beloona, (1905) 2 Ch. 605). 

Habendem 

This is the familiar '‘To Have and to Hold” clause. Its pur¬ 
pose is to name again the transferee and to define the estate and 
the amount of interest taken by him. In modern deeds the words 
**To have and” are omitted as useless. In English conveyances 
the declaration of the use is also inserted thus “To hold the same 
unto and to the use of the purchaser etc.” Although in case of 
transfers for value these words were, ‘superfluous*, yet in cases of 
voluntary transfers where no value was given they served a use¬ 
ful purpose because if the property was not conveyed expressly to 
the use or benefit of the grantee a resulting trust in favour of 
the grantor was implied and on the grantee’s death the property 
reverted to the grantor, the whole grant becoming a nullity. But 
since 1925 the Statute of Uses which brought about this result has 
been repealed and it is no longer necessary to declare a use even 
in case of voluntary transfers where no value is given. The words 
“to the use of” should therefore be omitted. 

Formerly it was necessary in England to add the words “and 
his heirs”, technically called “words of limitation” after the word 
“purchaser” in the habendem in order to give the purchaser a 
heritable right, and if the words were omitted the purchaser was 
to have only a life interest. By the Conveyancing Act, 1881, the 
words “in fee simple” were substituted but it has now been pro¬ 
vided by Section 60 of the Law of Property Act, 1925 that a con¬ 
veyance of free-hold land to any person without words of limita¬ 
tion shall pass the whole of the grantor’s interest. The words are 
no longer necessary in England though they are still used. In' 
India also, such words are unnecessary in view of “Section 8 of the 
Transfer of Property Act. 
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Covenants and Undertakings 

If the parties to a transfer enter into covenants, they should 
be entered after the habendem. Where several covenants follow 
each other, they may run on as one sentence, each being introduced 
with the words "and also” or by the word "First,” "Secondly” etc., 
or they may be set out in paragraph form with the heading— 

"The vendor hereby covenants with the purchaser as fol¬ 
lows:—” 

It is better to put in the transferor’s and the transferee’s cove¬ 
nants separately, and any covenants mutually entered into by the 
parties with each other may be inserted separately. If the trans¬ 
feror s and transferee’s covenants are slTpai'ately mentioned in the 
deed, care should be taken that no contract which should really 
be the covenant of one party is entered in the covenants of the 
other. For example, if a lessee is given the right to cut trees of 
a certain kind and not to cut trees of a different kind, the latter 
covenants is a covenant by the lessee and the former is a covenant 
by the lessor and both should not be inserted in one covenant by 
either. When it is found inconvenient or awkward to split up, 
what really is one covenant into two parts, it is better to insert 
such a covenant as a mutual covenant by the parties. 

Sometimes the terms and conditions of a transfer cannot be 
conveniently separated into transferor’s covenants and transferee’s 
covenants. In such cases, it would be better to include all the 
covenants under one head as parties’ covenants thus:—"The parties 
hereto hereby mutually agree with each other as follows:—” 

Testimonium 

The last part of a deed is the testimonium which sets forth 
the fact of the parties having signed the deed. This is not an 
essential part of the deed but as it marks the close of the deed, 
there is no harm, in continuing the established practice. The usual 
Fnglish form of testimonium is as follows:— 

"In witness whereof the parties hereto have hereunto set their 
respective hands and seals the day and year first above written.” 

The use of seals is not common in India except in cases of 



TESTIMONIUM, SIGNATURES AND ATTESTATION 


25 


Companies and Corporations, and the proper form in simple lan¬ 
guage would be somewhat as follows:— 

**In witness whereof the parties hereto have signed this deed 
on the date first above written.** 

^*In witness whereof the parties hereto have signed this deed 
on the date first above written.” 

Signatures and Attestation 

After this should follow the signatures of the executants and 
those of attesting witnesses. Unlike the case in England, in India 
the execution of the deed is necessary under the Transfer of Pro¬ 
perty Act in cases of mortgage, lease, gift and transfer of action¬ 
able claims, and omission of the signature of the executant will 
therefore make the deed invalid. “But in case of sale there is no 
such necessity though ordinarily it should also be executed like 
other deeds. 

A deed of transfer need not be signed by the transferee, even 
though he is mentioned as a party. All conditions and covenants 
are binding upon him without his executing the conveyance if he 
consents to it by entering upon the land granted under the con¬ 
veyance. But if the deed contains any special covenant by the 
transferee or any reservation (which legally amounts to a re-grant 
by the transferee) it is always proper to have it signed by the 
transferee also, though that may not be strictly necessary. 

Attestation is necessary in case of some transfers, e.g., mort ¬ 
gage, lease, gift and will. In other cases, though it is not necessary, 
it is always, safe to have the signature of the executants attested. 
Attestation in India, whenever required by law, should be by at 
least two witnesses, who should have seen the executant sign the 
deed or should have received from the executant a formal acknow¬ 
ledgment of his signature but it is not necessary that both the wit¬ 
nesses should have been present at the same time. (See defini¬ 
tion of "attested** in Section 3 of the Transfer of Property Act 
and also Section 63, Indian Succession Act). 

A deed should be signed at the end on the right side and the 
attesting witnesses may sign on the left side. If both the parties 
sign, the transferor may sign on the right and the transferee on 
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Form of 
attestation 


Illiterate 

persons 


Deeds by 
parda- 
n.ishin 
ladies 


Delivery 


the left and witnesses to each signature may sign below the signa¬ 
ture. 

There is no particular form of attestation but it should appear 
clearly that a witness intended to sign as an attesting witness. 
The practice in Indian forms is to write the word "Witness” above 
the signature. In English forms between the signatures of the 
executants and witnesses the words "in the presence of” are added. 
It has been held that the signature of the scribe at the bottom of 
a deed does not amount to attestation’. If the scribe intends to 
Sign as an attesting witness, this should clearly appear from the 
deed by the addition of the word "Witness” or otherwise.’ 

Illiterate persons not able to sign may either put their pen 
mark or thumb mark. The latter is more in vogue in modern 
deeds and as pen mark is useless and a thumb mark is satisfactory 
for identification purposes, the executant or witness should put 
his thumb mark, and the scribe or another person should make an 
endorsement above or under the mark to show whose mark it is. 
The old practice of the executant touching the pen of the scribe 
and the scribe signing for him is not safe. 

Where the executant cannot himself read a deed, it should 
he explained to him by the scribe or any other person before his 
signature or mark is obtained. This is particularly necessary In 
the case of [nmUuaibiu ladies in India, as courts in this country 
afford special protection to them and, in all cases in which a deed 
executed by such a lady is used against her, insist on clear proof 
that it had been executed by her after fully understanding its terms 
and the effect thereof and that she had independent advice in the 
matter. The person reading and explaining the deed to the cxe - 
cutant should certify the fact at the foot, thus: 

This deed was read over and e.xplained by me to the execu ■ 
tant before hclshe executed it.” 

The last formality to validate a deed in England is "delivery” 
but this is not necessary in this country. 


^ Sark.ir Barn.ird v. Alak Man/ary, A. I. R. 1925 (P. C.) 89. 

-Sliamu Patter i. Abdul Karid, 35 M. 607 (P. C.); Badri Prasad P. 
Abdul Karim, II A. I.. J. 260 (262); Ranu i\ Lakshman, 33 B. 44. 
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Any errors or omissions detected after engrossing a deed on Errors and 

I % 

stamped paper but before its completion by signature may be o^^^^sions 
corrected and corrections initialled by the parties signing the deed. 

It is better and safer to have these noted in a memorandum under 
the testimonium. A new covenant may be added as a post script 
after the testimonium and it will have the same effect as one 
entered before {Thompson v. Butchery (1625) 3 Buis. 300, Keelc 
V. Wheelety, (1844) 7 Man. and Gr. 665). 

Endorsements and supplemental deeds 


When a deed or agreement becomes necessary in pursuance ot 
or in relation to, a prior deed this is effected either by endorsement 
on the prior deed when a short writing would be sufficient, or by a 
separate deed described **as supplemental” or "intended to be read 
as annexed to the prior deed” in which case, detailed recitals of the 
prior deed are unnecessary. For example, if a lessee transfers his 
rights under the lease to another person such transfer, or if it is 
intended to alter any covenants in a lease or to surrender a lease, 
such agreement, may be endorsed on the lease itself (vide prece¬ 
dents under "Sale” and "Lease”); or if a mortgage is redeemed on 
receipt of mortgage money the reconveyance may be endorsed on 
the mortgage deed (vide precedent under "Mortgage”); appoint¬ 
ments of new trustees and revocation of trusts are usually made by 
endorsements on the deed of trust (vide precedent under "Trust”). 

The same thing can also be done by a separate deed if a short writ¬ 
ing is not considered sufficient and the deed, either by reason of 
large recitals or on account of lengthy covenants promises to be a 
lengthy and detailed one. The matter is purely one of conve¬ 
nience. 

The endorsement may begin either by saying “This deed made Form of 

on this-day of-between the within named-and 

the within named-”, or directly thus; "The parties to the 

within, written deed hereby agree as follows”. The operative part 
of the deed then follows, usually without any recitals unless any 
recital is also absolutely necessary in order to make the deed in¬ 
telligible. The original deed on which the endorsement is made 
is referred to in the endorsement as the "within written deed” and 
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Supple¬ 
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deed 


Stamp 


the parties, recital covenant etc. in the original deed are referred 
to as "within named lessor” or "within named parties” or "witn- 

in mentioned covenants’* or "within recited_or 

"within described house” or "the garden described in the schedule 
to the within written deed” etc. If after one endorsement 
■mother is made, the reference in the latter to the former endorsed 
deed shall be made by the use of the word "above” instead of 
"within”. After the operative part of the endorsement, the usual 


testimonium clause shall be added, ending with signatures of exe- 
cutants and of attesting witnesses if necessary. 

The form shall be the usual form of deed or agreement in 
which after the names of parties should be inserted the words 
"supplemental (or intended to be read as annexed) to a deed of 

^dated --and made between the parties hereto 

(or between and--) hereinafter called the "Prin¬ 

cipal deed". If the particulars of the principal deed arc some¬ 
what lengthy, it is more convenient to refer to the principal deed 
in the first recital and to say that this deed is supplemental to 
that deed, thus "Whereas this deed is supplemental to a deed of 
sale made etc hereafter called the 'principal deed.’” 

II the supplemental deed is supplemental to several deeds each 
should be mentioned specifically. Then should follow such recitals 


as are considered absolutely necessary in order to make the deed 
intelligible or recitals of facts leading to the execution of the 
supplemental deed, but recitals about the contents of the prin¬ 
cipal deed are not necessary. After that, should follow the 
usual operative part and covenants etc. When referring to 
matters or persons mentioned in the Principal deed, we should 

mentioned (or recited) in the Principal deed”. 

{Prccc{ic/ifs of endorsements and supplemental deeds arc 
yjun under the beads of the Principal deeds, e.g.. Lease, sale 
1 rust etc. and all deeds ginen under the head ^'rectification and 
modification'* are supplemental deeds). 

An endorsement or supplemental deed should be stamped 
according to the nature of the transaction which they evidence, 
c.g. if It is for receipt of money it should be stamped as a receipt; 
if it is an agreement, it should be stamped as an agreement. Some 
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documents if endorsed on prior deeds are exempt from stamp 
duty, e.g., receipt of mortgage money endorsed on mortgage deed, 
or transfer of a bill of exchange or policy of insurance or secu¬ 
rities of Gvernment of India endorsed on those papers. 



GENERAL FORMS 

Forms of Formal Parts of Deeds 


Commence¬ 
ment of 
deed bet¬ 
ween two 
parties, 
without 
recitals 


The same, 

between 

several 

parties 

with 

recitals 


Another 

form in 

first person 

Agreement 

between 

two panics 

without 

recitals 

Agreement 

between 

three 

parties 

with 

recitals 


Commencement' 

1. THIS "DEED OF SALE” "MORTGAGE” "LEASE” 
"GIFT,” or as the case may be,or "THIS TRUST DEED,” "THIS 

SETTLEMENT” made on the-day of-BETWEEN 

AB etc. (hereinafter called the-) of the one part AND CD 

etc. (hereinafter called the-) of the other part WITNESSES 

as follows:— 

( 1 ). 

( 2 ). 

etc. 

2. THIS^-(as in form No. 1) is made BETWEEN 

AB etc. (hereinafter called the-) of the first part AND 

CD etc. (hereinafter called the-)of the second part AND 

LF etc. (hereinafter called the-) of the third part etc. 

WHEREAS etc. 

Now THIS DEED WITNESSES that etc. (or, as follows): 

3. I, AB etc., in consideration of-hereby transfer 

CD etc. All that-and covenant as follows:— 

4. THIS (or AN) AGREEMENT made on the . day 

of-BETWEEN AB etc. of the one part AND CD etc. 

of the other part. WHEREBY it is agreed as follows:— 

5. THIS AGREEMENT is made on the-^day of- 

BETWEEN AB etc. of the first part AND CD etc. of the second 
part AND EF etc .of the third part. WHEREAS etc. Now IT 
IS hereby agreed as follows:— 

(or NOW THESE PRESENTS WITNESS and parties here¬ 
to hereby agree as follows:—) 


^ As to description of parties as Special cases see Introduction 
pp. 7—15. 

r.rrr - 


A./ 
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6. By THIS DEED (of Adoption or Power of Attorney 

etc.) I, AB etc. 

7. THIS DEED (of Adoption or Power of Attorney etc.) 

made by me, AB etc. WITNESSES that in pursuance of- 

I-(using the first person). 

8. THIS DEED etc. is made on the-day of- 

by me, AB etc. WHEREAS etc. Now THIS DEED WIT¬ 
NESSES that (or, as follows:—) 

9. KNOW ALL MEN by these presents that I etc. 

10. TO ALL TO WHOM THESE PRESENTS SHALL 

COME GREETING, WHEREAS etc. Now, I-etc. 

11. THIS DEED made etc. BETWEEN etc. Supplemental 

(or intended to be read as annexed) to the deed of-dated 

the-and made between etc. (hereinafter called the prin¬ 
cipal deed) and another deed of-dated the-between 

etc. (hereinafter called the- 


Deed Poll 

without 

recital 


Ditto with 
recitals 


-etc.). 

12. THIS DEED made etc. (as in last form) Supplemental 
(or intended to be read as annexed) to the several deeds the parti¬ 
culars and natures of which together with the names and descrip¬ 
tions by which the same are hereinafter referred to, are specified 
in the schedule hereto. 

Parties in special cases 


Old form 
of deed poll 
Ditto with 
recitals 
Com¬ 
mence¬ 
ment of a 
supple¬ 
mental 
deed 

The same 
where the 
principal 
instru¬ 
ments are 
described in 
a Schedule 


AB etc. a minor acting through his father and natural Minor 
guardian CD etc. (or through CD guardian of his property 
appointed by the court of the District Judge of Agra by order 
dated-). 

AB etc. a lunatic acting through CD guardian of his pro- Lunatic 
perty appointed by the court of District Judge of Agra by order 
dated-. 

AB etc. receiver of the property of CD etc. an insolvent Receiver 
appointed as such by order of the court of District Judge, Agra 
dated-. 

AB etc. ofiicial receiver of the District of Agra acting on Official 
behalf of CD etc. an insolvent under an order of C^vil Judge of *'cceiver 

Agra dated-vesting the property of the said insolvent 

in him. 
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Trustees 


Mutawalli 


AB etc., CD etc., EF etc. trustees of the estate of XY etc. 

(or trustees of the Agra College under deed of trust dated-. 

AB etc. CD etc. EF etc. Mutawallis of the Waqf known as 

-and appointed as such by the deed of Waqf dated 

e xecuted by 


Attorney 


Firm (by 
one part¬ 
ner) 

Ditto 
(By all 
partners) 

Corpora¬ 

tion 

General 
form; 
parties 
signing on 
one date 
Parties 


AB etc. acting through his attorney CD etc. appointed as 
such by a general power of attorney dated-and regis¬ 
tered at-on-. 

AB etc. a partner (or managing partner) of and acting for 
and on behalf of the firm carrying on business under the name 
and style of-. 

AB etc. CD etc. and EF etc. carrying on business in partner¬ 
ship together as-at-under the name and style 

of-. 


See page 8 ante. 


Testimonium 


1. In witness whereof the parties hereto have signed this 
deed on the day .and the year first above written. 

2. In witness whereof the parties have signed this deed here¬ 
under on the dates respectively mentioned against their signatures. 

3. In witness whereof the said AB (or, the vendor, mort- 


sigmng 
on different 

^^e^ame signed this deed on the-, and the said CD 

another (or, the purchaser, mortgagor etc.) on the-. 

form 4 , In witness whereof AB acting on behalf and under autho- 

Company is -(Company or Corporation) in this be- 

a party half and the said parties hereto have etc. as in preceding forms. 

The same j witness whereof X, the duly appointed officer for this 

when deed 


-Corporation has signed this 

deed on behalf of the said Corporation on the-and the 


executed by Purpose of the said 
an officer 


of the 
Company 

Deeds exe¬ 
cuted by 
attorney 
Ditto, 

native form 


said AB has signed this deed on the--. 

6. In witness whereof the said AB by XY his attorney has 

signed this deed on the-- 

7. In witness whereof XY as attorney for the above named 
AB by virtue of a power of attorney executed by the said AB and 

-and registered at the office of-on the 

•has signed this deed on the-. 
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8. In witness whereof AB Collector of Agra for and on Deeds 
behalf of the Governor of the United Provinces and the said AB 

, omcers of 

Govern- 

9, In witness whereof the said AB as guardian of the vendor ment 
and in the name and on behalf of the vendor has signed etc. Ditto by 

^ guardian 

10. In witness whereof-for and on behalf of the said Ditto by 

Municipal Board has signed this deed and the said Board has afiixed Municipal 
its common seal on this deed on the-. Board 


11 . 

on the- 


In witness whereof I, the said AB have signed this deed Deed poll 

(or, on the day and year first above written). 


12 . 


the- 


In witness whereof the said AB has signed this deed on Ditto in 
_ third 


13. In witness whereof the said AB being an illiterate per-Deed by an 

son has affixed his thumb mark on the-etc. illiterate 

person 


Consideration and Receipt 

1. In consideration of the sum of Rs.- 

-to the- 


-paid by the Consider- 


* ^ 

before the execution of this deed (the?^‘°" 
receipt of which the-hereby acknowledges). cut?on 

2. In consideration of the sum of Rs.-to be paid by Ditto paid 

-to the-at the time of registration of this deed. registra- 

3. In consideration of the sum of Rs.-paid by thep^^'^to when 

-(the receipt of which transferor 

is a minor 


•to AB the guardian of the 


the said AB hereby acknowledges). 

4. In consideration of the sum of Rs. 

from the-under a mortgage deed dated 


■due to the Consider- 

_ ation set off 

from the payment whereof and from all claims and demands in dfbTdue to 
respect whereof the-hereby releases the-. the trans- 


5. In consideration of the sum of Rs. 


•left by the 


feree 


vendor with the purchaser for payment to XY on account of 

debt due to him from the vendor under a mortagage deed dated for° pay-" 

(or, for payment to the various persons mentioned in ment to 
the first Schedule hereto). creditors 


2 Cash consideration is usually paid before the Sub-Registrar. The 

acknowledgment of receipt is furnished by the Registrar’s endorsement 

and no separate receipt or acknowledgment in the body of the deed is 
necessary. 

3 
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Consider- 6, In consideration of the sum of Rs.-out of which 

pa °d" a sum of Rs.-has been credited by the purchaser to him- 

cash, partly self on account of a debt to him under the bond dated- 

left for from the payment and from all claims and demands in respect 
^cc^^^and the purchaser hereby releases the vendor, and the sum of 

partly set Rs.-has been retained by the purchaser for payment to one 

XY due under a mortgage deed dated-, and the remaining 

sum of Rs.-has been agreed to be paid by the purchaser to 

the vendor in cash at the time of the registration of this deed. 

Details in 7. In consideration of the sum of Rs.-^which has been 

Si-hcdule' agreed to be paid in the manner detailed in the first schedule here¬ 


Agrccd to 
be paid 
subse¬ 
quently 

Appearing 
from the 
recitals 

Premium 
and rent in 
lease 


Paid by 
several 
purchasers 
separately 

Natural 
love and 
affection 


Agricul¬ 
tural land 


Non-agri- 

cultural 

land 


to. 

8. In consideration of the sum of Rs.-agreed to be 

paid by the purchaser to the vendor in the manner hereinafter 
provided. 

9. In consideration of the premises (or, of the covenants by 

-hereinafter contained) (or, of the payments hereinbefore 

recited). 

10. In consideration of the payment by the lessee of Rs.- 

as premium (the receipt of which the lessor hereby acknowledges) 
and of the rent hereby reserved and of the covenants hereinafter 
contained. 

11. In consideration of the sum of Rs.-paid by the 

purchasers in equal shares (or, in the following proportions—that 
is by X Rs.-, by Y Rs.-, and by Z Rs.-). 

12. In consideration to the natural love and affection of the 
donor for the donee. 

Parcels'* 

1. All those plots of land specified with reference to their 

Khasra numbers and areas in the schedule hereto and situate in 
village-pargana-tahsil-district-. 

2. The plot of land containing an approximate area of 

_blghas-biswansis situate in village-pargana 


This form is convenient and is generally adopted in Indian sale deeds 
where the details arc long. 

■’ Sec Part IT of the Introduction. 
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-tahsil-district-and bounded on the East by 

-, on the West by-, on the North by-, 

and on the South by-. 

3. The plot of land measuring approximately-feci Ditto 

North-South and-feet East-West (or,-feet on the 

North side,-feet on the South side,-feet on the East 

side and-feet on the West side) and containing an area 

of-square feet approximately and situate in-street, 

in the town of-and bounded as follows:— 

On the East by- 

On the West by- 

On the North by-and 

On the South by-. 


4. The plot of land etc. (as in form 2 or 3) and for greater Ditto by 
clearness delineated on the plan annexed hereto and theron shown reference 


with its boundaries coloured red (or, thereon coloured red) 
thereon marked with letters ABODE). 


'to plan 
(which is 
controlled 


5. ALL that piece of land situate at-on the-dcscrip- 

side of the road leading from-to-and which, as ^ 

to its position, dimensions and boundaries are shown on the plan (when plan 
annexed hereto and thereon coloured red. controls 

6. ALL that grove of mango and other fruit and timber 

trees situate in Mahal-of village-, pargana-^Village 

tashil-, district-and bearing khasra No.-groves 

and containing an approximate area of-acres and bounded 


as follows:— 


7. ALL that grove of fruit trees and garden of flower and Other 

other plants situate at-, containing an area of-groves 

approximately and bounded as follows:— 

( ) together with the pucca well and kofhi standing 

in the said grove. 

8. ALL that one-third share (or, 1 anna 3 pies share out Zamindari 

of 16 annas share) in patti^— -Mahal-of village_property 

pargana-^tashil-and district-together with 

the proportionate share in the Shamilat paW No.-and in the 

abadi of the said village and in all other rights appertaining to the 
zamindari of the said village. 
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House in 
town 


House In 
village 


Bungalow 


Shop 


Right of 
way 


Right to 

use common 
staircase 


Right to 

common 

compound 

Right to 

drainage 


9. ALL that-^Blghas-Biswas-^Biswansis 

fractional share out of 20 biswas share in Mahal-of village 

-pargana-tahsil-and district-together with 

the proportionate share in the abadi of the said village and in all 
other rights appertaining to the zamindari of the village. 

10. ALL that pucca built house facing-known as 

No.-, -street and situate in the town of-(or, 

situate in Mohalla-of- ) and bounded on the East 

by-, on the West by- , on the North by- 

.and on the South by-. 

11. ALL that pucca built house (or, house built partly 

kachcha and partly pucca) situate in village-pargana-, 

tahsil/thana^-, district-and standing on plot No.- 

in the Khasra abadi. 

12. ALL that bungalow known as N.-, -road, 

and situate in the town of-together with outhouses, yard, 

garage, stables, garden, well and tennis court and other appurte¬ 
nances thereof, the whole of which premises are shown on the plan 
annexed hereto with their boundaries marked with letters-. 

13. ALL that shop facing-and situate in Bazar- 

in the town of-and bearing No.-in the municipal 

register and bounded etc. (as in form 10). 

14. Together with the right in common with the other per¬ 
sons having the like right to the use of the passage on the East 
of the said premises for going to and coming from the public road 
on the East of the said passage. 

15. Together with the free right in common with the occu¬ 
pier of the house to the West of the demised premises to use the 
staircase between the demised premises and the said house on the 
West. 

16. Together with the free right of using in common with 
the lessor and occupiers of adjoining houses the common compound 
shown on the said plan as coloured blue. 

17. Together with the free right of passage and running of 

water and soil from the demised premises through the drain run¬ 
ning from-to-and shown on the said plan by 

letters ABCD. 
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18. Together with the fixtures and fittings therein and speci-Fixtures 

fied in the schedule hereto. fittings 

19. ALL that the mill, engine house, lands, and buildings Mill and 

known as the-Mill situate at-AND also ALL the Machinery 

engines, mill gear and fixed and movable machinery, implements 

and utensils placed upon or used in or about the said premises or 
any part thereof (all of which machinery implements and utensils 
are respectively specified in the-Schedule hereto). 

20. ALL that (corn) mill and the dwelling house adjacent Water Mill 

thereto known as-Mill situate in village-pargana- 

district-, together with the mill, pool, pasture, godown land, 

stables and out buildings usually occupied therewith, together also 
with the mill race, goits, dams, sluices, watergates, mill wheel and 
machinery belonging to the said mill and the right of taking and 

using the water of the adjoining stream called the-usually 

enjoyed therewith. 

21. ALL that piece of land situate at-with the kilns. Cement 

warehouses and other buildings and erections standing thereon and 

used as a cement factory known as-together with the 

machinery and furniture now in or about the said premises speci¬ 
fied in the Schedule hereto. 

22. ALL mines and quarres of metals, minerals, stones, kankar Minerals 
and other substances that are or shall or may be found in or upon 

the said {description of land) with full power and liberty to search 
for, dig, get, have, take and carry away the same and to make 
any road or roads, way or ways or other work or works reasonably 
necessary for the purposes aforesaid making reasonable compensa¬ 
tion for any damage which may be occasioned by such acts or any 
of them. 


23. ALL that the business of a chemist carried on by the Business 

said-at-under the name of David and Co. and the 

good-will thereof and the exclusive right to use the name of David 
and Co. for the purpose of carrying on the said business, together 
with the benefit of all contracts and engagements entered into with 

the said--in respect of the said business and all book debts 

now owing to the said-in respect of the said business and all 
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Stock 

trade 


Policy of 
Life 

Insurance 


Slurc in 
partner¬ 
ship 


Shares in 
Company 


I'urniturc 


Growing 

crops 


'limber 


trade fixtures and fittings and utensils now in or upon the pre¬ 
mises. 

in 24. ALL their stock in trade goods and effects in or upon 
their business premises and used and employed by them in or in 
connection with the said business. 

25. ALL that policy of assurance dated the-day of 

-and numbered-granted by the-Assurance Com¬ 
pany insuring the life of-in the sum of Rs.-at or under 

the annual premium of Rs.-and all the bonuses and addi¬ 

tional sums of money to become payable or to be received under 
or by virtue of the said policy and all benefits and advantages 
thereof. 

26. ALL the share or interest of the said-in the good 

will of the said partnership and the gains and profits which have 
arisen or which will henceforth arise therefrom and in the goods 
stock in trade furniture capital account books and all other pro¬ 
perty and effects of the said partnership. 

27. ALL those-ordinary shares of Rs.-each num¬ 
bered-—to-inclusive in the capital of the-Com¬ 
pany Limited, (or, standing in my name in the books of the- 

Company Limited). 

28. ALL the household furniture and things specified in the 
schedule hereto and being in the said house (or house known as 
-). 

29. ALL the crop of corn and grass now growing in and 
upon the said land (or, the plots of land mentioned below) with 

full liberty for the-his servants workmen and agents either 

with or without horses, cars, mules, donkeys or other means of 
transport at all reasonable times hereafter so long as the said crop 
shall be growing standing or lying on the said land to enter upon 
the same to see the state of such crops or for the purpose of cutting, 
reaping and carrying away the same and for all other necessary 
purposes. 

30. ALL the trees of- {kinds of trees) (or, ALL the 

trees of all kinds) standing and growing on {describe the plot 

of hind or j>rot'e) with full liberty to the-his servants, 

agents and workmen from the-day of-until the- 
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.1 

day of-^at all reasonable times to fell, cut down, grub up, saw 

and work up the said trees and wood and also to have free ingress 
and egress with or without horses, carts, lorries and other means 
of transport to enter into and upon the said premises for the pur¬ 
pose of taking and carrying away the said trees and wood. 

31. ALL that annuity or yearly sum of Rs.-payable Annuity 

during the life of-by half yearly payments on the- 

and on the-in every year (or, as the case may be) and the 

arrears and future payments thereof and all remedies and powers 
whatsoever for the recovery thereof. 

32. ALL that bond dated-executed by-in favour Bond 

of-for Rs.-and all moneys now or hereafter to become 

due and payable thereupon or by virtue thereof and all the right 
title and interest of the said-in the same. 

33. ALL those debts due and owing to the said-which Debt 

are specified in the first column of the schedule hereto with the 
names of the persons from whom they are due mentioned in the 
second column of the said schedule opposite to such debts respec¬ 
tively (with the benefit of all security therefor)."’* 

34. ALL that the decree for the sum of Rs.-dated the Decretal 

-day of-and passed by the court of-at- 

in suit No.-of-between-plaintiff and-defen¬ 

dant and all benefits and advantages whatsoever obtainable in res¬ 
pect of the same. 

35. ALL the benefit and advantage of the final decree for Final decree 
sale full particulars of which are given in the Schedule hereto 
together with the decretal debt due under the said decree and 

further interest that may be due under the same and also with 
the security therefor and all the right and interest of the said— 
as decree-holder under the said decree. 

36. ALL that amount due to the said-on account of Rent 

rent from the tenants named in the first column of the- 

Schedule hereto which amounts are more particularly mentioned 

in the second column of the said schedule opposite to the names 

^Not neccss.-iry where Transfer of Property Act applies (vide Sec¬ 
tion 8). 
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Benefit of 
restrictive 
covenants 


of the tenants respectively (with the benefit of all security for 
the same).® 

37. Together with the benefit so far as the said-can 

assign the same of all the covenants and conditions contained in 

the deed of-dated the-and made between-in 

respect of the user of the premises thereby transferred. 


®Not necessary where Transfer of Property Act applies (Sec. 8). 



ADOPTION 

Preliminary Note 

In order to make a valid adoption under the Hindu Law, only cer* Necessity 
tain formal ceremonies are necessary and a deed of adoption is neither of a deed 
essential nor, if executed, it can take the place of ceremonies prescribed of adoption 
by the Hindu Law and validate an adoption not otherwise validly made. 

At the same time, however, deeds are executed in order to furnish indis- 
putable evidence in case the factum of adoption is called in question. 

In a deed of adoption the boy to be adopted should be fully described Form of 
and a reference should also be made to the performance of ceremonies 
^hich are essential under the Hindu Law. The ceremony of giving and 
taking is the most essential. That of the performance of homa is not 
so essential that its absence would invalidate the adoption. The deed 
should be in the form of a deed poll and should be executed by the 
person making the adoption. No deed is usually executed by the father 
of the boy to evidence the fact of his having given the boy in adoption, 

but if the parties so desire there is no objection to such a deed also being 
executed. 

A Hindu widow can adopt a boy to her husband only and that too Widow’s 
under certain restrictions. In Bengal and Benares, she cannot adopt un- right to 
less her husband has given her the authority to do so. In Madras, she adopt 
may adopt if she has been authorized by her husband to do so, or with 
the consent of her father-in-law. If the latter is dead, she may adopt 
with the consent of her husband’s SapinJas in case the husband died 
separate, or of the coparceners of her husband if the husband died joint. 

In Bombay, she may adopt if she had her husband’s authority to do so, or 
if her husband was separate, and she has succeeded to his estate. As to 
her right to adopt if her husband was joint and she had no authority from 
him, see Mulla’s Hindu Law, 8th edition, page 526. A Jain widow may 
adopt without her husband’s permission. 

The authority to adopt may be given by the husband orally or by 
a deed or by a provision in the will. 

If the adopted son is major he may by an agreement with the adop-Agree- 
tivc father or adopting widow made before the adoption, consent to a ments 
limitation of his rights in the property of the adoptive father.^ If the 
adopted son is a minor, an agreement made by his natural father whereby 

'Pandurang v. Narmadabai, 56 B. 395. 
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the widow of the adoptive father is to enjoy the property for her life is 
valid by customs Any other agreement curtailing a minor adopted 
son s right would be invalid. In Madras, an agreement whereby a por¬ 
tion of the adoptive father’s estate is settled upon his widow for her 
absolute use with power of alienation is valid if the agreement is fair, 
reasonable, and beneficial to the adopted boy.^ 

If any such agreement is made in writing it should be made both 
by the adopted son or, if he is a minor, by his natural father or mother, 
and by the adoptive father or adopting widow. 

Stamp duty Duty on any instrument recording an adoption or conferring or 

purporting to confer an authority to adopt is Rs. 10 (Art. 3), but the 
duty has been enhanced to Rs. 22/8 in Madras, to Rs. 20 in Bengal, U. P., 
Punjab, and Assam, to Rs. 33 in Bombay, Rs. 26-10-0 in C. P., and 
Rs. 25 in Bihar. No duty is payable if the fact of adoption is mentioned 
in a will or if authority or permission to adopt is given by a will. 
Registra- Authority to adopt requires registration (Section 17(3) Registra¬ 
tion tion Act). A deed of adoption does not require registration unless it 

declares or reserves an interest for a third person in immovable property 
and such interest is worth more than Rs. 100. 


‘ Krishna Miirihi r. Kushia Murthi, 50 M. 508. 
Raju i'. Nagammal, 52 M. 128. 



PRECEDENTS 


1—Short form, without recitals 


THIS DEED of adoption made on the-day of- 

BY me AB son of CD, by caste-and resident of- 

WITNESSES and I hereby declare as follows: (Or, know ALL 
MEN BY THESE PRESENTS that I, AB etc., hereby declare as 


follows:—) 

1. That I have this day (or, on the-) adopted EF 

of GH by caste-resident of-and aged about-—years 

as my son the said EF having been given to me in adoption by his 
natural father GH; 


son Declar 
tion of 
adoption 


2. That the ceremony of giving and taking in adoption and Of ccrc- 
othcr religious ceremonies necessary under the Hindu Law 

which I am subject have been duly performed; and 

3. That the said EF has and shall have from the date of 
adoption all the legal rights of an adopted son. 

In witness whereof I the said AB have signed this deed on the 
day and the year first above written. 


2—Ditto (with recitals) 


THIS DEED of adoption is made on the- 
BY me, AB etc. 


•day of- 


Whereas— 

1. I have no male issue and being now 60 years of age have Recitals 
no expectation of having such issue; 

2. Both myself and'my wife had long been anxious to adopt 
a suitable boy as our son; 

3. I have, on the-day of-adopted EF son of GH 

resident of-a boy of 4 years as my son; 

4. The said boy EF has been given to me in adoption by his 
natural father the said GH; and 
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S, All the ceremonies necessary under the Hindu Law to 
which I am subject have been duly performed on the_ 

NOW THIS DEED WITNESSES and I, the said AB hereby 
declare that I have duly adopted the said EF as my son and that 

the said EF has and will have from the date of adoption all the 
legal rights of an adopted son. 

In witness etc. 

3 Declaration by the natural father 

KNOW ALL MEN BY THESE PRESENTS that I, AB son 

of CD by caste and resident of-, hereby declare that 

I have, this day (or, on the-) given my son XY, aged- 

years in adoption to EF son of GH resident of-and that 

henceforth (or, from the date of adoption) the said XY will be 
treated as an adopted son of the said EF and will cease to have 
any legal right in my family. 

In witness whereof etc. 

—A joint deed by the natural mother and 

adoptive father 

KNOW ALL MEN BY THESE PRESENTS that we AB etc. 
and CD etc. hereby declare that I the said AB have this day in a 

meeting of relatives, caste fellows and friends held at-, 

have duly adopted EF etc. as my son and I the said CD being the 
natural mother of the said EF, his natural father XY having 
.already died, iiavc given the said EF in adoption to the said AB 
AND WE ALSO declare that the ceremony of giving and taking 
in adoption and other religious ceremonies necessary under the 
1 lindu Law to which we are subject have been duly performed 
AND we further declare that henceforth the said EF will cease 
to have any legal right in his family of birth and will have all 
the rights of an adopted son of the said AB. 

IN WITNESS whereof etc. 

5—Authority to adopt 

KNOW ALL MEN BY THESE PRESENTS that I, AB son 

of CD by caste-and resident of-hereby authorize 

my wife EF as follows:—(OR, THIS DEED of AUTHORITY 


1 


Declara¬ 
tion of 
adoption 


ADOPTION BY WIDOW 
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made on the-by me, AB etc. WITNESSES and I autho¬ 

rize my wife EF as follows:—) 

1. That if I die without leaving any male issue or an adopted 
son or the male issue or all the male issues or an adopted son left 
by me shall die without leaving a widow or male issue my wife 
the said EF may adopt any suitable boy of my caste as my son 
(or, any suitable boy from the descendants of my great-grand¬ 
father, or any suitable boy recommended by my brother GH or on 
his death by my brother-in-law JK, or in case of death of both 
any boy she considers suitable) etc.; and 

2. That in case such adopted son dies without leaving a 

widow or male issue, my wife the said EF may adopt another 
boy and may similarly on the death of each adopted son without 
leaving a widow or male issue adopt other suitable boys in suc¬ 
cession, provided that she shall not make more than-adop¬ 

tions in all. 

6 —Adoption by widow (under husband’s authority) 

THIS DEED of ADOPTION is made on the-day 

of-by me, AB widow of CD, by caste-and resi¬ 
dent of-. 

Whereas— 

1. My husband, the said CD died on the 1st October, 1929 Recitals 
without leaving any male issue; 

2. The said CD had before his death by a deed dated 

the-(or, on the-orally) given me authority to 

adopt a suitable boy belonging to his caste; 

3. Acting under the said authority given by my husband, 

the said CD, I have on the-adopted EF son of GH, by 

caste-and resident of-and aged-years, who 

is my brother’s son and is in every way suitable; 

4. The said EF was given to me in adoption by XY, the 

mother of the said EF, GH the father of the said EF having 
already died on-; and 

5. All the ceremonies prescribed by Hindu Law to which 
I am subject for the making of adoption have been performed. 

Now I, the said AB hereby declare that I have duly adopted 
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the said EF as a son to my deceased husband CD and that the said 
EF shall from the date of adoption have all the legal rights of an 
adopted son of the said CD. 

In witness etc. 

7—Adoption by a Jain widow 

THIS DEED etc. (as in Form 6). 

Whereas:— 

1. (as in form 6). 

2. The said CD was and 1 am a Jain by religion. 

3. The said CD was anxious to adopt a son but unfortu¬ 
nately could not do so during his lifetime (or, ever since his death 
I had been anxious to adopt a son to perpetuate the memory of 
my said husband). 

4. Having regard both to his wishes and my desire to have 
a son to perpetuate the memory of my husband (or, in pursuance 

of the aforesaid desire), I have, on the-adopted EF son of 

GH by caste-resident of-and aged-years who is 

my brother’s son and is in every way suitable. 

5. (as No. 4 in Form 6). 

6. All the ceremonies necessary for adoption under the 
law and custom of my caste have been duly performed. 

Operative part as in Form 6. 

8—Adoption by a Madras widow 

THIS DEED etc. (as in Form 6). 

Whereas:— 

1. As in form 6. 

2. The said CD was at the time of his death a member of a 
joint Hindu family with his brothers GH and JK (or, the said 
CD was at the time of his death a separate Hindu). 

3. As I was desirous of adopting a suitable boy to my hus¬ 

band for the performance of his Shuulb and for purpose of per¬ 
petuating his name, I have, on the-, with the consent and 

concurrence of the said GH and JK (or, with the consent and 
concurrence of GH and JK the only Sapiiidai of the said CD 
then in existence), adopted EF etc. 

4 and 5 and operative part as in Form 6. 
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Preliminary Note 

Acknowledgment of a debt may be of two kinds. It may be made 
to supply the evidence of a debt or to extend the period of limitation. 
In the former case, it requires stamp duty. Whether an acknowledgment 
was for supplying evidence of a debt is a question of the intention of 
the debtor to be determined on the language of the instrument and the 
surrounding circumstances of the case.* In determining the intention 
of the debtor the court must sec what is the dominant idea in obtaining 
the document.” An acknowledgment of debt in order to incur the 
duty under Art 1, Schedule I of the Indian Stamp Act must be not oniy 
an acknowledgment made to supply evidence of such debt, but must also 
not contain any promise to pay the debt or any stipulation to pay interest 
or to deliver goods or other property.'* 

A mere acknowledgment of an older debt cannot be made the basis 
of a suit. It docs not amount to supersession of the debt acknowledged. 
It only confirms the older debt and if anything is to be recovered, it is 
on the debt which is being acknowledged by the document called 
acknowledgment. It would be contradiction in terms to say that a 
document which only amounts to an acknowledgment supersedes the old 
debt and gives rise to a new cause of action.'* 

The stamp duty payable on a deed of acknowledgment under Art. 1, 
Schedule I of the Indian Stamp Act is annas two only. 

* Golstam v. Hutchison, 39 Cal. 789. 

^Chandik v. Anant Lai Damani, A6 M.id. 948 

•’‘Habibul Rahman v. Anwar Khan, A. I. R. 1934 Pat. 629. 

^ Ralkishim r. Debi Singh, ( 1933) A. W. R. 909. 
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1. Acknowledgment requiring Stamp duty. 

This is to acknowledge that a sum of Rs.-^has been 

found due from me on the basis of an account settled between 
-and myself. 

Dated- 

(Signed)- 

Address^—-- 

2. ACKNOWLEDGMENT TO SAVE LIMITATION, 

I have received your letter dated-demanding Rs.- 

due from me on account of a bond dated-executed by me 

in favour of- 

I shall be obliged if you will kindly wait for three months 
more, within which time I hope to be able to pay you the 
amount due. 

Dated^- 


(Signed) 


AGREEMENTS 

Preliminary Note 

Agreements are generally drafted as deeds between the parties to the 
agreement, though in India they are often drafted as deeds poll also. 

In preparing agreements it is necessary and important that the in¬ 
tention of the parties should be set forth explicitly so as to leave no room 
for doubt or future controversy. The language should be simple and 
words used should be definite and precise, the use of loose expressions 
such as "proper,” "reasonable” being as far as possible avoided. 

The provisions of the Contract Act about the legality of agreements 
(SS. 23—30) should be studied and nothing should be introduced which 
would make the agreement void. For instance, where under an agree¬ 
ment a party agreed to pay the other a sum of money "after deduction 
as would be agreed upon,” it was held that the clause offended against 
S. 29 and no suit could be brought on such agreement.^ But, if the 
material terms of an agreement are clear and specific, omission of certain 
details which can be worked out by consent of parties or settled by court 
will not invalidate the agreement.” 

Agreements generally begin with "An Agreement” or 'This Agree- Com¬ 
ment or Articles of Agreement” or "Memorandum of Agreement.” mence- 
The latter two expressions are generally used in cases where the covenants 
arc lengthy. After the name follows the date, then the names of the 
parties with their additions, as in the case of a transfer deed: Then Recitals 
follow recitals, if necessary. (For detailed instructions about parties and 
recitals see Part II of the Introduction). 

The covenants are introduced by some such phrase as: 

"WHEREBY the parties mutually agree with each other as follows,” 
if there arc no recitals, and by 

"NOW THIS AGREEMENT WITNESSES (or, THESE PRE¬ 
SENTS WITNESS) and the parties mutually agree as follows:— 

if there are recitals. 

An agreement can, on the death of a promisor be enforced against Mention of 
Is representatives (Section 37 of the Contratet Act)^ and on the death ^^epresen- 
of a promisee can be enforced by his legal representatives, unless the 
agreement is of a personal nature. It is therefore unnecessary to mcn- 

jKoviiru f. Kumar Kustm.i, 1945 Mad. 10. 

■Ramchandra i'. China Bhai, 1944 Bom. 76. 

4 
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Duplicates 


Attesta¬ 

tions 

Stamp duty 
on agree¬ 
ment 


tion the personal representatives or successors-in-title of either party as 
persons whose behalf or for whose benefit the contract is made. The 
old practice of mentioning them has been abandoned in England also 
since the passing of the Law of Property Act, 1925 (Vide Section 78). 
The assignee of rights under an agreement can enforce them against the 
other party, but obligations cannot be assigned without the consent of 
the party in whose favour they arise.^ 

If it is desired that each party should have a copy of the agreement, 
It should be executed in duplicate, either party signing one of the dupli¬ 
cates and such duplicates being exchanged. Thus the duplicate signed 
by A is given to B and that signed by B is given to A, or both the dupH- 

cates may be signed by both the parties. The duplicates must be the 
exact reproduction of the original and require signature and attestation 
in the same manner as the original. 

An agreement does not require attestation. 

(rt) If the agreement relates In Bihar, C. P., Bengal, Burma, 
to the sale of a bill of Assam and Punjab 4 as.; in 
exchange. Madras 4 as. 6 pics, in U. P. 

3 as.; in Bombay 6 as.; and else¬ 
where 2 as. 

(/>) If it relates to the sale of For every Rs. 10,000 or part of 

the value,—in Burma 2 as. and 
in C. P. 1 a. 6 pics subject to a 
maximum of Rs. 20, in U. P., 
in Bihar, 1 a. 6 pics subject to 
a m.aximum of Rs. IS, in Madras 
2 as. 3 pics subject to a maxi¬ 
mum of Rs. 22/8, in Punjab 
2 as. subject to a maximum of 
Rs. 15; in Bengal and Assam, for 
Government security, as in Bur¬ 
ma and for others 2 as. for every 
Rs. 5,000; in Bombay, for Gov¬ 
ernment Securities as in Burma, 
for others, 2 as. for every 
Rs. 2,500; elsewhere 1 a. subject 
to a maximum of Rs. 10. 

(r) Otiicr ngreements. i" Bihnr at 1 a. 

upto -/V-. 2 as. upto -/8/-, 3 

as. upto -/12/-, 4 as, upto Re. 1 
and for every rupee, and in Bom¬ 
bay at double those rates.] 

In C, P., Punjab, Bengal, Assam 
and Burma Re. 1; in Madras, 
Re. 1/8; in U. P. 12 as.; in Bom¬ 
bay Re, 1 8 as., in Bihar 15 as., 

* Chcru Komen r. Govinden, 6 M. H. C. R, 145 (at 151). 


Government security or 
shares of a Company or 
other body corporate. 
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Exemptions — 


elsewhere 8 as. In Assam stamp 
on service contracts 4 as. if the 
advance does not exceed Rs. 50. 


Agreements or memo of agreements:— 

{a) for or relating to the sale of goods or merchandise not being 
chargeable under Art. 43; 

{b) made in the form of tenders to Government of India for, or 
relating to, any loan; 

(c) made under Section 17 of the European Vagrancy Act, 1874. 

In Bombay and Assam some modifications of these exemptions have 
been made by Local Amending Acts. 


(a) If the duty chargeable on 
original does not exceed 
one rupee (in C. P., 
U. P., Bihar and Pun¬ 
jab Re. 1/8; in Madras 
Rs. 2/4 and in Bombay, 
Bengal, Assam Rs. 2). 

{b) In any other case (not 
falling within S. 6A of 
U. P. Bengal, Madras, 
Punjab and Assam 
Acts). 

Exem ptions — 


Same duty as the original. Stamp duty 

on dupli¬ 
cate or 
counter¬ 
part of an 
agreement 


One rupee (in Bengal, C. P., 
Assam and Burma—Rs. 2; in 
Punjab, U. P., C. P. Re. 1/8; 
in Bombay, Rs. 3, in Bihar 
Re. 1/14; in Madras Rs. 2/4). 


Counterpart of a lease granted to a cultivator when such lease is 
exempt from duty. 


St.imp duty on a cancellation In Bengal, Punjab, U. P., Bombay, 
deed, if attested. Assam and Burma Rs. 7/8; in 

Madras Rs. 11/4; in C. P. 

Rs. 13/5 and in Bihar Rs. 12/8, 
elsewhere Rs. 5. 

If an agreement does not by Itself create an interest in immovable Registra- 
property, its registration is not compulsory Section 17 (2) (r) ); but if it ^ion 
creates an interest in immovable property worth more than Rs. 100, its 
registration is compulsory. Other agreements not relating to immovable 
property arc not compulsorily registrable. 
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1—Case stated under Order XXXVI, Rule 1 

AN AGREEMENT made on the-day of- 

BETWEEN AB etc. of the one part AND CD etc. of the other 
part. 

WHEREAS there is a dispute between the parties hereto, full 
particulars of which are stated in the schedule hereto; 

AND WHEREAS the parties are interested in the decision of 
the following questions arising out of the said dispute, viz., 

( 1 ). 

( 2 ). 

(3). 

etc. etc. 

AND WHEREAS the parties have agreed that a case shall be 
stated for the opinion of the Court under the provisions of Sec¬ 
tion 90 and Order XXXVI of Schedule 1 of the Code of Civil 
Procedure, 1908; 

NOW THESE PRESENTS WITNESS and the parties hereto 
hereby agree as follows:— 

(i) That the case as stated in the Schedule hereto be referred 
to the Court having jurisdiction for opinion on the questions 
hereinbefore mentioned; 

(//) That if the finding of the Court on cither of the above 
questions be in favour of the said AB in respect of any one or 
more of the buildings mentioned in Para. 1 of the said schedule 
then the said CD shall pay to the said AB such sum on account 
of rent in respect of such building or buildings as is mentioned 
in para. 2 of the said schedule. 

IN WITNESS WHEREOF the parties hereto have signed this 
agreement on the dates respectively mentioned against their sig¬ 


natures. 
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2—Agreement under Section 41, Land 

Acquisition Act 

AN AGREEMENT made on the-day of-BETWEEN 

the Governor of the United Provinces (hereinafter called ‘The 
Governor”) of the one part and the Unani Medical Society of 
Allahabad, a Society registered under the Societies Registration 
Act, 1860 (hereinafter called “the Society”) of the other part; 

WHEREAS the Society has made an application to the Gov-Recitals 
ernment of the United Provinces (hereinafter called “the Provin¬ 
cial Government”) to acquire for the purposes of the Society 
under the provisions of the Land Acquisition Act, 1894, the land 
described in the Schedule hereto; 

AND WHEREAS the Provincial Government after making 
and holding such inquiry as is required and prescribed by law is 
satisfied that the acquisition of the said land is needed for the cons¬ 
truction of a work, viz., the Unani Medical School hostel and 

dispensary and that such work is likely to prove useful to the 
public; 

AND WHEREAS under Section 41 of the Land Acquisition 
Act, 1894, the Society is required to enter into an agreement with 
the Governor regarding the matters specified in the said section; 

IT IS HEREBY AGREED AND DECLARED as follows:— 

(1) That the Society will pay to the Provincial Government Agree- 
or such person or persons as the Provincial Government may 
appoint in this behalf all such sums of money as shall be awarded pensatL”n 
under the provisions of the Land Acquisition Act, 1894 as com¬ 
pensation to any person or persons who may be found on inquiry 

held under the provisions thereof to be interested in the said land; 

(2) That the Society will pay to the Provincial Government Cost of 
from Its fund all such other charges as may be incidental to the 

acquisition of the said land under the provisions of the said Land 
Acquisition Act; 

(3) That upon the Society having made all payments incI-Govcrnor 
dental to the acquisition of such land as mentioned in Clause 1 transfer 
and 2 hereof, the Governor will forthwith, in consideration of the 
payment of such compensation money and cost of the acquisition. 
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Society to 
use land 


To erect 
buildings 


convey and grant to the Society the said land described in the 

schedule hereto TO HOLD the same to the said Society for ever 

subject to the conditions hereinafter set forth, namely— 

{a) That the Society, its successors and assigns will use the 

. suid land for the aforesaid purpose of constructing a school, hostel 
ror 

cular pur- dispensary, mortuary and post-mortem hall or any other such 
poses building as may be required in connection therewith and for the 

purpose of laying out a garden for growing medicinal herbs, and 
for no other purpose; 

(h) That the Society will within ten years of being put in 
possession of the said land erect and lay out such buildings and 
garden as aforesaid and will maintain the same at its own expense; 
To permit (c) That the Society will at all times hereafter permit the 
puwic use public to use such school, hostel and dispensary and other build¬ 
ings and garden as aforesaid in accordance with the rules now in 
force or which may hereafter be laid down by the Society and 
that the Society will not change its existing rules in such a manner 
as to restrict the use of such school, hostel or dispensary and other 
buildings and garden to any degree beyond the restrictions now in 
force under the existing rules of the Society; 

To rclin- (^0 That if the said land is no longer required by the said 

quish wlicn Society for the aforesaid purpose then the Society wifi forthwith 

relinquish and restore the same in favour of the Governor; 
for That if the Society shall commit a breach of any of the ' 

covenants by the Society herein contained it shall be lawful for 
the Provincial Government to re-enter upon the said land and take 
possession thereof and also of any buildings standing thereon and 
thereupon the transfer made in favour of the Society shall be¬ 
come null and of no effect and all rights of the Society in the 
said land and in any building standing thereon shall at once cease 
and determine. 


not re¬ 
quired 

Proviso 

re-entry 


IN WITNESS WHEREOF etc. 


3—Agreement for supply of electric light by 
Government to Municipal Board 

THIS AGREEMENT is made on the-day of- 

BETWEEN the Governor of the United Provinces (hereinafter 
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called “the Governor”) of the one part, AND the Municipal Board 
of-(hereinafter called “the Board”) of the other part. 

WHEREAS the Principal of the-College, (hereinafter Recitals 

called “the Principal”) agreed on behalf of the Governor to pro¬ 
vide sixty electric lights along public roads which arc situated 
within the College Estate Boundaries (as shown in the map attach¬ 
ed hereto) at the places indicated on the said map and to erect 
and maintain necessary poles, mains and lights for the purpose, 

in consideration of Rs.-per annum to be paid by the Board 

in manner hereinafter mentioned and on terms and conditions 
hereinafter appearing; 

AND WHEREAS in pursuance of the said agreement the 
Principal has erected all electric poles, mains and lights, and has 

with effect from thg-been providing at the expense of the 

revenue of thf United Provinces electric current for all the sixty 
lamps along the public roads hereinbefore specified; 

AND WHEREAS by a resolution No.-passed at a meet¬ 
ing of the Board held on-it was resolved by the Board that 

a deed embodying the terms of the aforesaid agreement for the 
•supply of electric light be drawn up and executed by the Board. 

NOW THESE PRESENTS WITNESS and the parties here¬ 
to hereby mutually agree as follows:— 

(1) That the Governor will maintain at his cost all electric Govt, to 
poles, mains and lights already erected by him and will erect and niamtam 
maintain at his cost such other poles, mains and lights as may be 
necessary for 60 electric lights along the public roads which are provide 
situated within the College Estate Boundaries as shown in the map^^*^^'^^^ 
attached hereto at the places indicated on the said map by red 

dots, and will provide at his cost electric current for all the afore¬ 
said lights. 

(2) That the aforesaid sixty electric lights will be lighted Duration 
during the hours fixed by the Board and entered in a schedule to 

be delivered to the Principal, except when the principal is unable 

to supply electric current owing to its failure by reason of any 

accident or of any cause of whatever nature not within his con¬ 
trol. 
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Control 
over light¬ 
ing 


Rent 


Property 
in mains, 
lights etc. 


(3) That the Board will have no control over the lighting 
or management of the aforesaid road lights other than the -right 
to draw the attention of the Principal in the event of any one or 
more hght or lights being continually out. 

(4) That the Board will pay to the Principal a sum of 

1^5.^ 'per annum on account of lighting charges. 

(5) That the said annual charge of Rs.-will be payable 

from the-^day of-_. 

(6) That except the said charge of Rs.-the Board will 

not be liable to pay any other charges for the aforesaid electric 
road lighting. 

(7) That the poles, mains and lights provided at the expense 
of the revenues of the United Provinces under this agreement will 
remain the property of state of United Provinces. 


IN WITNESS WHEREOF etc. 


4 Agreement between Government and an agent 
for sale of Government publications 


Recitals 


Appoint- 

nietu 

Supply 

price 


AN AGREEMENT made the-day of-BETWEEN 

AB etc. (hereinafter called "the Agent”) of the one part AND 
the Governor of the United Provinces (hereinafter called "the 
Governor”) of the other part. 

WHEREAS the Government of the United Provinces has at 
the request of the Agent agreed to appoint him to be Agent for 
the sale of publications of the Government of the United Provinces 
and to supply such publications to the Agent at twenty-five per 
cent below the published price; 

AND WHEREAS such publications are sold by the said Gov¬ 
ernment at the published price and it is necessary in the interest 
<T said Government that such publications should not be sold 
below the published price. 

NOW THESE PRESENTS WITNESS as follows:— 

1. The Governor hereby appoints the Agent as his Agent 
to sell publications of the said Government on the terms and con¬ 
ditions hereinafter appearing. 

2. The Governor will supply to the Agent for sale such of 
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the said Government publication as he may require at twenty-five 
per cent below the published price. 

3. The Agent hereby agrees with the Governor as follows:— Agent’s 

(1) He will not sell any such Government publication at less 

than the published price nor grant any rebate, discount or com- pj-jj-e 
mission nor otherwise offer any special terms or inducements to 
purchasers of the said book in order t<J induce such purchasers to 
purchase from the Agent instead of the Government press. 

(2) The Governor may at any time revoke the appointment Power of 
of the Agent as agent -for sale of the sfid Government publica- 

tions upon giving to the Agent-months’ notice in writing of 

his intention to do so; he shall also be entitled to take back from the 
Agent all Government publications supplied to him for sale and 
then unsold at the date of the expiration of the period of such 
notice after refunding to the Agent the price which he has paid 
for such publications. 

(3) The Agent will if he sells any publication of the saidCompen- 
Government at less than its full published price pay to the Gov- fo*" 
ernor as compensation for breach of this agreement a sum equi¬ 
valent to the difference between the published price of such publi¬ 
cation and the price at which the Agent has actually sold such 
publication. 

IN WITNESS WHEREOF etc. 


5—Agreement between Archaeological department 
and owners or trustees of Monuments for 

repairs etc. 

AN AGREEMENT made the-day of-BETWEEN 

AB etc. (hereinafter called "the Owner/trustees”) of the one part 
and the Governor of the United Provinces (hereinafter called "the 
Governor”) of the other part. 

WHEREAS-situated at-in-Recitals 

(hereinafter referred to as "the said Monument”), has been dec¬ 
lared to be a protected monument under the provisions of Section 
3 of the Ancient Monuments Protection Act, 1904, by Govern¬ 
ment Notification in the Public Works Department (Buildings 
and Roads Branch) No.-dated-; 
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Covenant 
by Gov¬ 
ernment 
to repair 


C'iwncr 
not to 
repair 

Not to 
imperil 


Owner to 
refund 
cost of 
repair etc. 


To permit 
public en¬ 
try 

To permit 
Govern¬ 
ment 

OHicers to 
enter 


AND WHEREAS the terms of this agreement have been 
approved by the Government of the United Provinces of Agra 
and Oudh hereinafter called the "Provincial Government”. 

NOW THESE PRESENTS WITNESS and the parties hereto 
hereby agree as follows:— 

1. That the said monument shall be maintained in repair 

by the Collector for the time being of-but it shall be 

entirely within the discretion of the Archaeological Department 

of the Indian Union to determine what repairs, if ariy, shall from 

time to time be carried out under this condition. The cost of 

such repairs shall be met out of any endowment that may have 

been created for the purpose of keeping the said monument in 

repair or for that purpose among others, and if such funds prove 

insufficient (but not otherwise) from such additional funds (if 

any) as may be provided for the purpose by the Provincial Gov¬ 
ernment. 

2. That the owncr/trustccs shall not undertake any repairs 

to the said monument without having first obtained the permis¬ 
sion in writing of the Collector for the time being of_. 

3. That the owncr/trustces shall not destroy, remove, alter, 
deface or otherwise imperil the said monument or build on or near 
the site of the said monument without having first obtained the 
permission in writing of such Collector as aforesaid. 

4. That in the event of the owncr/trustccs terminating this 
agreement under Section S (6) of the said Act, hc/they shall re¬ 
fund to the Provincial Government all money expended from 
public funds on the repair or the upkeep of the said monument 
during the five years immediately previous to the termination of 
this agreement or during such part of the said period as this agree¬ 
ment may have been in force. 

5. That the owncr/trustccs shall permit the public or any 

members of the public to enter or to view the said monument 
at such times and in such manner and subject to such conditions 
as the Collector for the time being of-shall appoint. 

6. That the owncr/trustccs shall permit the Archaeological 
officer or such other persons as may be deputed by such Collector 
to inspect or to repair the said monument. 
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7. That in the event of any disputes arising between the Settle- 

parties hereto in respect of any of the matter comprised in this 
agreement, the same shall be referred to the decision of the com¬ 
missioner of the-Division, and that his decision shall be 

final and conclusive and shall bind both parties hereto. 

8. That before offering the monument for sale either by Notice of 
public auction or by private treaty, the owner/trustecs shall give^^^^ 

the Provincial Government six months’ previous notice in writing 
of his/their intention to do so. 

9. That the Governor shall have the right to purchase the Govt.’s 

protected monument or such part of it as the Governor shall deem 
r .to buy 

fit at its market value, such value to be determined if the parties 
cannot agree by the Commissioner for the time being of 
Division (or, by the arbitration of two arbitrators one to be named 
by each of the parties hereto or in case such arbitrators shall differ 
by an umpire to be appointed by such arbitrators, or in case cither 
of the parties hereto shall neglect to appoint an arbitrator for 
more than one fortnight after notice has been served upon them 
or him by the other party to appoint such arbitrator then by the 
arbitration of the sole arbitrator appointed by the other of the 
parties hereto). 

10. That except as herein expressly provided each of theSavijig of 
parties hereto shall in relation to the said monument have all the 

rights and be subject to all the duties and liabilities conferred or 
imposed by the said Act. 

IN WITNESS WHEREOF etc. 


6—Agreement re: opening of a registration office 

AN AGREEMENT made the-day of-BETWEEN 

AB (hereinafter called "the Guarantor") of the one part AND 
the Governor of the United Provinces (hereinafter called "the 
Governor”) of the other part; 

WHEREAS representations have been made to the Govern- Recitals 
ment of the United Provinces in the Registration Department by 
the guarantor requesting that a registration office may bo estab¬ 
lished and maintained for the registration of documents and other 
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work connected therewith at the town of-^with its juris¬ 
diction extending to pargana_ 

AND WHEREAS the cost to the Government of the United 
Provinces of maintaining such registration office for registration 
of documents and other work connected therewith, (if established) 

has been estimated to be Rs.-per annum recurring charges 

and Rs. per annum non-recurring charges; 

AND WHEREAS it is anticipated that after the establish¬ 
ment of such registration office the receipts from the charges 
or fees for registration of documents registered and other work 
connected therewith at the said office at_ 

v.'ill or may not in any particular financial year commencing on 
the 1st day of April of one calendar year and ending on the 31st 
day of March of the next calendar year be sufficient to defray the 
expenses of maintaining the said registration office during such 
financial year and that consequently a loss may result from the 
establishment and maintenance of the said registration office for 
registration of documents and other work connected therewith; 

AND WHEREAS the Governor has agreed to the establish¬ 
ment of such registration office as aforesaid upon having such 
indemnity in favour of the Governor for securing the said Gov- 


Gu.iraiuec 
to pay defi¬ 
ciency in 
cost 


ernment against the whole of such loss as aforesaid for a period 

-years as is hereinafter contained; 

NOW THIS AGREEMENT WITNESSES as follows:— 

(1) In pursuance of the said agreement and in consideration 
of the premises the guarantor hereby covenants and agrees with 

the Governor that he will during the said period of- 

years at any time and from time to time after the accounts of or 
relating to the said registration office (when the same shall have 
been established and completed) for any such financial year as 
aforesaid expiring on any 31st day of March shall have been made 
up and completed, pay to the Governor on demand the whole of 
the deficiency or sum (if any) by which the total cost of main¬ 


tenance of the said registration office during such financial year 
shall exceed the receipts in or for that year from charges or fees as 
for tile registration of documents and other work connected there¬ 
with at the said--office. Provided that if the said registra- 
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tion ofl&ce is established and opened after the date of commence¬ 
ment of a financial year, i.e., at any time after the first day of 
April, the receipts from charges or fees for registration of docu¬ 
ments registered and other work connected therewith at the office 
for the remaining period of the year shall be taken into account 
in calculating the amount to be recovered during that year and 
the guarantor shall pay for that year the differences between the 
amount of costs incurred in maintaining the registration office for 
the actual period the office is in existence and the receipts that 
accrue during that period. 

(2) It is hereby expressly agreed that the bill prepared hy^\\[ conclu- 
the Inspector-General of Registration, United Provinces, for thosive as to 
time being showing the amount of the receipts from the s*"*'*^ 

charges or fees and the amount of the deficiency aforesaid to be 
paid by the guarantor for or in respect of any one year shall be 
final and binding on the guarantor. 

(3) It is agreed and decided that the indemnity hereby Deration of 
created shall remain in force and be available in every respect to gtianntee 
the Governor for such time as the guarantor docs not wish to 
terminate the same from the date of opening of the said office 

at^-and that the same shall not be in any way affected 

by the death of the guarantor during that term but the responsi- Even after 

bility hereunder of the euarantor and his heirs, executors, admi- gtiaran- 

.11 • t I 1 .1 tor s death 

nistrators and representatives shall continue throughout the said 

term notwithstanding any such death. 

(4) It is agreed that if the guarantor wishes to terminate the Option to 
indemnity hereby created the guarantor shall give the Governor terminate 
a clear one year’s notice to enable arrangements to be made for 

the absorption elsewhere of the sub-registrar and his establish¬ 
ment. 

(5) PROVIDED ALWAYS and it is hereby further agreed Ccasor of 
and declared that the indemnity hereby created shall cease upon 

the expiration of the guaranteed period and that it will then be in 
the sole discretion of the Governor to determine whether the said 

office at-should be forthwith closed or be continued 

without a guarantee. 

IN WITNESS WHEROF etc. 
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7— Agreement for Conservation of Forests 


AN AGREEMENT made the-day of_^1934 

BETWEEN the Governor of the Central Provinces (hereinafter 
called “the Governor”) of the one part AND AB etc. of the 
other part; 


Recitals 


Term 


Rent 

Power to 
manage 


WHEREAS the Governor has agreed with the said AB that 
the Government of the Central Provinces (hereinafter called “the 
said Government”) will take over certain areas of land set forth 
in Schedule A hereto annexed belonging to the said AB with a 
view to the preservation, formation or conservation of forests 
thereon on the terms and conditions hereinafter appearing. 

THESE PRESENTS WITNESS and the parties hereto 
hereby agree as follows;— 

(1) That the period of this agreement shall be ten years, 

terminable earlier by the mutual consent of the Governor and the 
said AB. 

(2) That the said Government shall pay to the said AB 

an annual rent of Rs.- (Rupees-). 

(3) That the Forest Department of the said Government 
shall manage the said land for the improvement of grass and 
grazing. 


Power of 

Forest 

Officer 


Operation 

expendi¬ 

ture 


Right of 
free grazing 


(4) That the Forest Officer appointed by the said Forest 
Department in that behalf shall have full powers of control re¬ 
garding the treatment of the said land, the allotment and regula¬ 
tion of grazing, the felling of trees and removal of all produce 
and disposal of the same and shall have power to close such areas 
to grazing as he may deem lit for such periods as he shall think 
necessary and to impose such grazing fees as he may think fit 
in such areas as he may leave open for grazing. 

(5) That the said Government will bear the whole expendi¬ 
ture involved in the operations undertaken by the Forest Depart¬ 
ment and take the income derived from the said areas and the said 
AB will not be entitled to any portion thereof. 

(6) That the said AB shall be entitled to free grazing for 
his cattle in the aforesaid areas and to free fuel for his own re- 
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quirements and shall also be entitled to free shooting for him¬ 
self and his family within the aforesaid areas. 

(7) That any complaint against the action of the said Forest Settle- 
Department or any dispute arising under this agreement shall 

referred to the Collector for the time being of the-district, 

whose decision shall subject to an appeal to the Commissioner, 

•-Division, be final. 

IN WITNESS WHEREOF etc. 


8—Agreement allowing payment of a decree 

by instalments 


AN AGREEMENT etc. 

WHEREAS the said CD owes to the said AB a sum of Rs.-Recitals 

on account of a civil court decree dated-passed by the court 

of the-in suit No.-; 

AND WHEREAS the said CD has applied to the said AB 
for permission to pay the said decretal amount in easy instalments 
without any future interests; 

AND WHEREAS the said AB has agreed to allow the said 

CD to pay the amount of the decree in monthly instalments of 

Rs.-each without future interest till the decree is satisfied in 

full. 


NOW THESE PRESENTS WITNESS AND THE PARTIES 

hereby AGREE as follows:— 


1. The said CD shall pay the said decretal amount in month- Agrce- 

ly instalments of Rs.-each payable on the-each month of 

without future interest till the decree is fully satisfied. instalment 

2. So long as the said CD shall make payments as aforesaid 
the said AB will not execute the said decree. 


3. If the said CD at any time shall make default in the Default 
payment of any two monthly instalments stipulated in clause 1 
the said AB shall be entitled at once to apply for execution of the 
decree with future interest at 6 per cent per annum. 

IN WITNESS etc. 
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Engllsli 

transl.i- 

tion 

Sp.icc for 
advertise¬ 
ment 


^—Agreement for securing advertisement 

MEMORANDUM of an AGREEMENT dated the_ 

day of-, BETWEEN AB etc. of the one part AND the 

-Co. Limited, a company incorporated under the Indian 

Companies Act, 1913, and having its registered office at-, 

(hereinafter called **the Company”) of the other part. 

WHEREAS the said AB publishes monthly an agricultural 
journal called the-in Hindi for general circulation parti¬ 

cularly among the agricultural classes; 

AND WHEREAS the said AB appointed the Company his 
sole advertising agent for the aforesaid journal on the terms and 
conditions hereinafter contained. 

NOW IT IS HEREBY AGREED between the said AB and 
the Company as follows:— 

1. The Company will act as the agent of the said AB for 
the purpose of securing advertisements for the aforesaid journal 
and will secure contracts for advertising at such rates as it may 
consider proper and will secure copy and blocks and will give 
the printer or other person appointed for the purpose necessary 
instructions with reference to the printing of the said advertise¬ 
ments and will keep records, distribute voucher copies and collect 
accounts. 

PROVIDED that it shall not without the previous consent 
of the said AB sell space at rates lower than the following rates:— 

K- « «• ?.'• 

2. The said AB will refer to the Company all inquiries about 
advertisement in the aforesaid journal and except as hereinafter 
provided shall not accept any advertisements for putting in the 
said journal except through the Company. 

3. If the text of any advertisement is set by the Company 
in English arrangements will be made by the said AB for render¬ 
ing the same in Hindi without any extra charge. 

4. The spaces at present sanctioned for letting to adver¬ 
tisers arc 16 ordinary pages, two inside covers and one outside 
cover in each issue of the aforesaid journal but the said AB will 
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favourably consider any representation by the Company for in¬ 
crease of such spaces. 

5. This agreement shall continue in force for a minimum Term 

period of-years and will continue thereafter subject to three 

months’ notice of termination on cither side, but in the event of 

the said AB deciding to cease publication of the aforesaid journal 
for any reason whatsoever the agreement shall be determined 
immediately the journal ceases publication. 

6 . The Company shall be entitled to a commission of-Commis- 

per cent, on the amount of all bills for advertisements inserted in 

the aforesaid journal. 

7 . {1} The Company shall within 30 days from the date of Bills 
delivery to the Company of the voucher copies of any issue of the 
said journal submit to the manager of the said journal a state¬ 
ment of bills in respect of the advertisements appearing in such 
issue showing the gross amount of such bills and the net amount 
payable to the said AB. The said manager will check such state¬ 
ment and return the same after verification. The Company shall 
pay such amount to the said AB within IS days of the return of 

such statement without any deduction for unrealized bill or for 
bad debts. 

(2) If any debt is proved to be a bad debt the said AB mays.^i debts 
declare it to be so and after such declaration the share of the 
amount of such bill paid to the said AB shall be adjusted by deduc¬ 
tion from subsequent payments due to the said AB or in any other 
suitable manner. The decision of the said AB on the question 
whether a debt is or is not a bad debt shall be final. 

8. The editor of the journal will have the power to refuse Refusal of 
publication of any advertisement which in his opinion may be 
considered obscene or of a political character or of a generally 
unsuitable character. If the Company is dissatisfied with the deci¬ 
sion of the editor, the question shall be referred to the said AB 

whose decision shall be final. 

9 . The said AB and any other person deputed by the said Inspection 
AB for the purpose shall be entitled to inspect the books of the 
Company relating to this contract at any time during the business 

hours of the Company, and if this agreement continues in force 


5 
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after twelve months tlic Company shall also before the-day 

of-in each year during which this agreement remains in 

force submit to the said AB a certificate from a firm of accountants 
approved by the said AB to the effect that the said firm has audited 
the accounts of the Company relating to this contract and found 
them in order. 

10. For the purpose of keeping the said AB acquainted with 
the business booked by the Company and the terms of such book¬ 
ing a copy of each contract made by the Company with the adver¬ 
tisers shall be forwarded by the Company to the manager of the 
said journal, and the contract with the advertisers shall be in a 
form approved by the said AB. 

11. In the event of this agreement being terminated at any 
time except on the ground of the said journal ceasing publication, 
such termination shall not affect the contracts already made by 
the Company, and in respect of all contracts as are on the books 
on the date of the termination of the agreement the parties shall 
perform the duties and observe the covenants to be performed 
and observed by them respectively under the terms of this agree¬ 
ment. 


Breach 


Arbitra¬ 

tion 


12. In case the Company shall commit a breach of any 
covenant herein contained the said AB shall be at liberty imme¬ 
diately to terminate this agreement. 

13. All disputes between the parties hereto arising out of 
this agreement or in relation thereto or regarding the interpreta¬ 
tion of any clause hereof for the decision of which no express 
provision has hereinbefore been made shall be referred to an arbi¬ 
trator appointed by the Bengal Chamber of Commerce and the 
provisions of the Indian Arbitration Act for the time being in 
force shall be applicable to such reference. 

IN WITNESS WHEREOF the parties hereto have signed this 
agreement in manner hereinafter appearing and the Company has 
affixed its common seal on the day and year first above written. 


10—Building Contract 

AN AGREEMENT made the-day of-, BETWEEN 

AB etc. of the one part AND CD etc. (hereinafter called tlic 
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contractor”) of the other part WHEREBY the parties hereto 
mutually agree as follows:— 

(1) The contractor will clear and prepare the site for and Complete 
will erect and complete in a thorough and workmanlike manner 

and with best materials (or, with material supplied by the said manner 
AB) the works specified in the schedule hereto in accordance with 
the plans and specifications hereto annexed, (hereinafter referred 
to as “the works”). 

(2) Subject to the conditions hereinafter appearing, the said Payment 

AB will pay to the contractor a sum of Rs.-within six months 

after the contractor has completed the works in accordance with 

the terms of this agreement and handed over the same to the 
said AB. 


(3) The contractor will do and perform all works incidental Incidental 
to the proper execution and completion of the works including 

all works rendered necessary in the consequence of the doing of 

the works and will supply all plant labour (and material) 

necessary for the same and no additional payment shall be made 
for the same. 

(4) The contractor will permit the said AB to have access Access to 

to the works while the same arc under construction and to inspect 
the same. 

(5) The contractor will not vary or deviate from the said No varla- 
plans and specifications without having first obtained the per- 
mission in writing of the said AB. 

(r,) The contractor will, if so required by order in writing Alteration 
signed by the said AB, alter the design or si?c of the works and of desif;n 
the materials to be used in constructing the same, provided that 
he shall not be bound to do so unless the sum to be paid for any 
extras or to be allowed for any omission has been first fixed by 
agreement between him and the said AB and, in default of agree¬ 
ment, the sum to be so paid or allowed shall be settled by_. 

(7) The contractor shall make good any defects, shrinkage Defects 
or other faults that may appear in the works within six months 

after their completion. 

(8) While the works are in course of construction and until ^Pi'crials 

the said AB takes over the same, they and all materials or plants “ 

' tor s n$k 
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used or to be used in constructing the same shall remain at the 
contractor’s risk and he shall not be entitled to any compensation 
for injury to, or loss or destruction of, such works or materials 
arising from any cause whatever. 

(9) If the contractor requires any extension of time for 
completing the works he must apply to the said AB within seven 
days from the date of the occurrence or event on account of which 
he desires such extension; and the said AB may, if he thinks 
such request reasonable grant such extension of time as he may 
think necessary. 

(10) If the said AB is at any time dissatisfied with the pro¬ 
gress of the work or with the quality of materials used or of the 

workmanship he may apply to-to depute an Engineer 

to inspect the works, and if such officer certifies in writing that 
the rate of progress or the materials used or the workmanship or 
any or all of them is or are unsatisf.ictory or not in accordance 
with this contract the said AB may then enter upon the site of 
the works and may employ another builder to complete the same 
and may pay such builder the cost of such completion out of the 
sum payable to the contractor under this agreement or the balance 
of such sum if advances have been made to the contractor, and, 
if such cost is more than such sum or balance, then the contractor 
will pay the excess to the said AB. 

(11) Unless the terms arc extended under clause (9) hereof, 
the contractor will complete a portion of the works to the value 

of not less than Rs.-on or before the-, and will complete 

the whole works and will remove from the site of the works all 
plant, scaffolding unused materials and rubbish and will leave the 

works and site clean on or before- 

(12) If the contractor fails to comply with the provisions 
of clause (11) on or before the dates mentioned therein or within 
such extended time as may be permitted in accordance with clause 
(9) hereof, he will pay to the said AB as liquidated damages a 

iuni of Rs.-for every day’s delay, and the said AB may deduct 

such sum or sums from any money due to the contractor under 

these presents or may recover it otherwise. 

( 13 ) At the end of each calendar month commencing from 
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the date when the contractor commences work, the said AB will 
pay to the contractor a sum equal to 80 per cent, of the value as 
estimated by the parties or in case of disagreement between the 

parties by-of the work executed by the contractor during 

the month and the said AB will make final payment to the con¬ 
tractor at the end of six months from the date when the works 
are completed. 

(14) If at any time during the progress of the works orArbitra- 

♦ 

after the completion or alleged completion of the same any dispute 
shall arise between the said AB and the contractor on the question 
whether the contractor has or has not committed any breach of 
the terms of this agreement or concerning the sum to be paid or 
allowed for extras or omissions, either of them may apply in 

writing to Mr.-to decide such dispute and the said Mr.- 

after making such investigations as he may consider proper may 
by his certificate in writing decide such dispute and declare what 
payment or deduction (if any) is to be made in respect of the 
subject-matter of such dispute and such decision and declaration 
shall be conclusive and binding upon both the said AB and the 
contractor. 

(II) The contractor will indemnify the said AB from all Indemnity 

claims for injury caused to any person, whether a workman or 

not, while in or upon the works or the site of the same, and the 

said AB shall not be bound to defend any claim brought under 

the Workman s Compensation Act unless the contractors first 

deposits with the said AB a sum sufficient to cover any liability 

which the said AB might incur by reason of defending any such 
claim. 

The Schedule herein referred to. 

*:• 

f 1 Agreement by a Hindu for maintenance of 

his wife and daughter 

AN AGREEMENT made etc. 

WHEREAS the parties hereto are husband and wife, having Recitals 

been married according to the Hindu Law and-is their 

daughter; 
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AND WHEREAS owing to certain disagreement between the 
parties hereto they have by mutual consent been living separately 
from each other; 

AND WHEREAS the said AB has agreed to grant a monthly 

allowance of Rs. 500 to the said CD for her maintenance and a 

further monthly allowance of Rs. 50 for the maintenance of the 

said until her marriage on the following terms and condi¬ 

tions. 

NOW THESE PRESENTS WITNESS and the said AB here¬ 
by agrees as follows; 

1. That the said AB will pay to the said CD during her 

life a maintenance allowance of Rupees Five hundred per mensem 
on the-^day of each month commencing from the-. 

2. That so long as the said-lives with and is main¬ 

tained by the said CD, the said AB will pay the said CD for the 

maintenance of the said-a further monthly allowance of 

Rs. 50. 

3. That the said allowance of Rupees fifty mentioned in 
clause 2 hereof will be payable on the monthly dates mentioned 
in clause 1 hereof. 

4. Provided that— 

(1) No monthly allowances referred to in clause 1 or 2 
hereof shall be payable for the period during which the said CD 
shall reside with the said AB or shall voluntarily reside in a place 
approved by the said AB and shall be maintained by him. 

(2) The monthly allowance referred to in clause 2 hereof 

shall cease as soon as the said-is married. 

AND IN WITNESS etc. 

12 —Agreement for publication of a book on 

royalty system 

AN AGREEMENT etc. 

WHEREBY IT IS AGREED as follows: 

1. The Author will write and complete a book entitled the 

-and will unless prevented by illness or other unavoidable 

cause deliver the manuscript to the Publisher for printing so that 
the completed manuscript may be in the Publisher’s hands on the 
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-. The Author will promptly revise and correct all proof 

sheets submitted to him by the Publisher. 

2. Subject to the performance by the Author of the contract Time for 
under the preceding clause, the publisher will on or before thePy^*'*^^' 
-next print and publish the said book at his own expense 

and risk in all things. 

3. The paper, type, binding and embellishments shall be in Paper, type 
accordance with specimens already approved by the Author and 

the price at which the said book will be published will be Rs.- 

per copy net. 

4. The first edition will consist of-copies, out of which Number of 

the Publisher shall supply to the author gratis-copies for 

his own use and presentation but not for sale. 

5. The Publisher shall pay to the Author a royalty of 25 Royalty 
per cent, of the published price in respect of every copy of the 

first edition sold by the Publisher. Such royalties shall be paid 
one month after the dates hereby fixed for rendering accounts by 
the Publisher. 

6. The Publisher shall keep proper account of the sale of Accounts 
the said book and render the same to the Author at the end of each 
calendar month after the publication and shall at all reasonable 

times produce all books of accounts for the inspection of the 
Author who shall be entitled to make copies of or extracts from 
the same for his own use. 

7. During the continuance of this agreement the Author Author not 
shall not publish or authorize the publication of any copy or publish 
abridgement or translation of the said book. 

8. The copyright in the said book shall remain vested in Copyright 
the Author who will indemnify the Publisher against all claims for 
infringement of copyright or libel in respect of anything con¬ 
tained in the said book. 


9. This agreement shall not be assignable by the Publisher ^ 5 sign. 

without permission in writing of the Author. juent 

10. In case the Publisher shall make default in the payment Default in 


of royalties for one calendar month after due date as appointed 
under this agreement or becomes insolvent the author will have 


payment 

royalty 



the right to determine this agreement, and on such determination 
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the Author will have the option to take all copies of the said book 
in stock at a fair valuation and if he fails to exercise this option 
within one month after notice requiring him to do so such copies 
shall be sold and the Publisher shall receive half the amount of 
such valuation or proceeds of sale. 

IN WITNESS WHEREOF etc. 

Agreement between author and publisher for 
sale of copyright and publication of a book 

AN AGREEMENT made on the-day of _ 

BETWEEN AB etc. hereafter called the 'Author’ of the 1st part 
and CD etc. and EF etc. carrying on business as publishers under 

the firm name of-at-(hereinafter called the "Pub¬ 

lishers”) of the other part. 

WHEREAS it is mutually agreed that the Publishers shall 

purchase the copyright of the book entitled-written by the 

Author on the following terms:— 

1. The Publishers shall bear the whole expense and risk of 

the paper and printing of the said book and the publication tlierc- 
of. 

2. The Publishers shall pay to the Author the sum of 

Bs.—-for the first edition of the said book when-copies shall 

have been sold and for the second and every future edition the 
sum of Rs.-to be paid three months after the day of pub¬ 
lication, no edition to exceed-copies and-copies of each 

edition shall be supplied gratis to the author for his own use and 
for presentation but not for sale. 

3. The Author shall revise any new edition of the said work 
and correct the proofs. 

4. In case of the death of the Author or his inability to 
revise the said work or correct the proofs the Publishers shall be 
at liberty to employ such editors and proof readers as they may 
think fit and after deducting the payments to such editors and 

proof readers, the balance (if any) of the said sum of Rs.- 

or Rs.-as the case may be shall be paid to the Author or his 

representatives. 

J. In case 


copies of the first edition of the said 
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book shall not be sold within-years from the date of 

publication, the Publishers shall be at liberty to waste the same 

and shall not be liable to pay the aforesaid sum of Rs.-to 

the Author. 

14—Agreement between firm of manufacturers 

and a travelling agent 

AN AGREEMENT made this-day of-BETWEEN 

AB etc., CD etc., and EF etc. carrying on in partnership the busi¬ 
ness of manufacture of steel boxes and padlocks under firm name 
of Bhargawa Industrial Works at Aligarh (hereinafter called the 
"Employer” of the one part) AND XY etc. hereinafter called the 
"Agent” of the other part WHEREBY IT is agreed as follows:— 

1. The Employer will employ the Agent for a term of- 

years from the date hereof (or from the-day of-) asengage- 

a travelling agent in the employer’s business of steel trunks and 
padlocks. 

2. The Agent will serve the Employer during the said term ^gent ro 
of employment diligently and according to his best abilities in serve 

all respects and shall at all times obey the directions of the Em- 
ployer in regard to such service. 

3. The Agent shall devote the whole of his time, attention To devote 
and energies to the performance of the duties as such agent and "'hole time 
shall not either directly, or indirectly be in any way connected 

with or concerned in any other business or pursuit whatsoever. 

4. The Agent will, subject to the control of the Employer, To keep 
keep proper books of account and shall make correct entries 

the price of goods sold and of all transactions and dealings of 
and in relation to the said business. 

5. The Agent will forward to the employer weekly a state-To submit 

ment of all business done by him during the previous week. working 

report 

6. The Employer will pay to the Agent a salary of Rs.-Salary 

per mensem payable on the first day of the month following that 

for which it is due, the first payment of proportionate salary for 
the period from the commencement of employment to the end 
of the month to be made on the 1st day of-next. 
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7. The Employer will also pay to the Agent a commission of 

-per cent on the moneys actually received by the Employer 

in respect of all original orders obtained by the Agent and a com¬ 
mission of-per cent on moneys received in respect of repeat 

orders. 

8. The Employer will also pay to the agent actual reason¬ 
able travelling expenses incurred by him in or about the business 
of the employer (or, the employer will pay to the agent in res¬ 
pect of all journeys undertaken by him in or about the business 
of the employer one and one-half railway fare of the 2nd class 
for journeys performed by rail and at the rate of 4 annas per 
mile for journeys exceeding five miles performed by road and 
halting allowance of Rs. 4 per day for halts of more than 9 
liours in one day) (or, the Employer will provide a motor car 
to the Agent for travelling and will pay him a monthly allowance 

of Rs.-per mensem to cover the pay of the driver and cost 

of petrol and oil and in the event of any damage to the said car 
the loss shall be borne by the parties hereto equally and for all 
journeys undertaken by rail will pay him one and one-half 
second class fare). 

9. The Agent will travel in and receive orders from United 
Provinces of Agra and Oudh and during the continuance of his 
employment under this agreement the Employer will not allow 
any other Agent to travel in or receive orders from the said 
province. 

10. The Agent will use his best endeavours to obtain orders 
for the Employer’s goods and shall at regular intervals visit the 
present customers of the Employer in the said province and also 
endeavour to secure fresh customers and shall .accurately and 
promptly transmit all orders obtained by him to the Employer. 
Provided that he shall not be entitled to solicit orders from any 
palcc outside the United Provinces without the direction in writ¬ 
ing of the Employer. 

11. The Agent shall collect debts and receive money on 
behalf of the Employer and give receipts for the same and shall 
transmit to the Employer all moneys received by him immediately 
on receipt thereof. 
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12. The Agent shall deliver over to the Employer all letters Corres- 
and correspondence in any manner relating to the business of the 
Employer immediately on receipt thereof and shall induce custo¬ 
mers and others to address directly to the Employer all corres¬ 
pondence relating to the said business. 

15. The Agent shall not without the consent in writing of Not: to 
the Employer accept any orders for sale or offer to sell goods undersell 
at prices less than those appearing in the price lists of the Employer. 

14. In the event of the Agent being unable to perform his Absence 

duties for a period of-days owing to illness or other un- 

avoidable cause, the Employer may either appoint a substitute 
to perform the said duties and remunerate him out of the salary 
of the Agent for such period, or may determine this agreement 
on payment of a sum equal to one month’s salary in addition to 
salary and commission actually due to him at the date of such 
determination. 

15. Either party hereto may at any time determine this Dcterml- 
agreement by giving to the other three calendar months’ notice nation of 
in writing and the Employer may determine the agreement 
mediately without any such notice on giving to the Agent three 
months’ salary in lieu of notice with estimated commission for 

such three months to be calculated on the average commission, 
earned by the Agent during the year preceding such determina¬ 
tion Provided that in a case of wilful neglect or refusal of the 
Agent to perform his duties under this agreement without any 
justifiable cause or of any other act of misconduct on the part of 
the Agent the Employer may terminate the Agent’s services with¬ 
out giving such notice or salary or commission as aforesaid. 

16. (Arbitration clause if necessary). 

In witness etc. 


15—Agreement with broker for procuring 

purchaser 

To, 

XY etc. (house agent and broker). 

Dear Sir, 

In the event of any person introduced by you to me purchas- 
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ing my house known as-in Naini Tal before the_ 

day of- I will pay to you a commission at the rate of 

-per cent on the amount of the price settled within__ 

days after the execution of the sale deed (or after the receipt by 
me of the whole of the price, any portion of the price left with 
the purchaser for payment to mortgagees or for which I may 
obtain a bond or pronote from the purchaser being regarded as 
having been paid to me) I shall not engage any other broker or 

Agent for procuring a purchaser until after the said- 

day of- 

(Date) (Sd.) AB owner of- 

house at Naini Tal. 

16—Agreement for agency to sell goods 

THIS AGREEMENT is made on the- day of 

BETWEEN AB etc. and CD etc. carrying on business in 

partnership as-under the firm name of Garg and Company 

of the one part AND EF etc. (hereinafter called "the Agent”) 
of the other part; 

WHEREAS the expression "Successors in business” herein¬ 
after used in relation to the said firm Garg and Company means 
any one or both of the said AB and CD who after any change or 
changes in the constitution of the said firm by the death or re¬ 
tirement of a partner or the admission of a new partner or 
partners shall cither alone or in partnership carry on the said 
business under the firm name of Garg and Company and his or 
their partners (if any) for the time being in the said business 
AND the expression "Principals” means Garg and Company or 
their successors in business; 

AND WHEREAS the Agent has agreed with Garg and 
Company to become the agent of the Principals in the Punjab 

for the sale of-manufactured or supplied by them upon 

the terms and in manner hereinafter mentioned. 

NOW THIS DEED WITNESSES and the parties hereto 
hereby mutually agree as follows:— 

1. The Principals shall from time to time during the term 
of-years from the-, if the Agent shall so long live, 


l irm to 

supply 

goods 
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consign and supply at their own costs and charge to the Agent 
as early as possible after receipt of his order in writing for the 
same unless they shall be prevented by some just and sufficient 

cause, such quantities and description of-as the Agent 

shall require. 

2. The Agent shall use his best endeavours to sell and dis- Agent to 
pose of the goods and merchandise supplied to him as herein- 
before stated to the best advantage and for the best price obtain¬ 
able not being less than such prices (if any) as may from time 
to time be fixed by the Principals and shall in the meantime keep 
such goods or merchandise deposited in a proper place or places 
at his own risk. 


3. The Principals shall allow or pay to the Agent all reason-Expenses 
able expenses for carriage or delivery of the said goods or mcr- 
chandisc and for books, stationery and postage and all other rea¬ 
sonable and customary expenses attending the sale thereof or 
otherwise incurred by him in respect of such sale and shall also 

allow or pay to him a commission at the rate of-per cent 

upon the net proceeds of sale of such goods or merchandise after 
deducting expenses, such commission being chargeable upon 
moneys actually received and not on outstanding debts. 

4. The Agent shall have a lien or charge for all moneys be- Lien 
coming due to him hereunder upon the goods or merchandise of 

the Principals which shall for the time being be in the possession 
or custody of the Agent. 

5. The Agent shall himself and at his own cost employ such Servants 
clerks, salesmen and assistants as may be necessary. 

6. The Agent shall keep proper accounts of all goods and Accounts 

merchandise received by him and of the particulars of the sale 

• tion 

thereof and of all sums of money received by him and of all 

credits given on account of any such goods and of all other 

matters and transactions concerning the sale of such goods or 

merchandise and such accounts shall at all reasonable times be 

open to the inspection of the Principals or any members of their 

firm or their Agent who shall have full liberty to take copies or 

extracts of or from the same or any of them. 
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7. The Agent will in the first week of every quarter render 
to the Principals a true and proper account of all goods and mer¬ 
chandise received by him and of all orders received by him and 
the particulars of all sales and other transactions made and of all 
moneys received and spent by him for and on account of the said 
goods and merchandise during the preceding quarter. 

8. The parties shall on the-day of-next and 

thereafter during the continuance of the Agency on the_ 

day of and the-day of-in every year un¬ 

less prevented by unavoidable cause and then as soon as may 
be after the removal of such cause, settle accounts respecting 
the sale of the said goods and other matters aforesaid (or, The 
Agent shall on the-day of-and the-day of 

in every year submit to the Principal a half yearly 
statement of account showing all receipts and payments and 
other dealings and transactions concerning the premises and the 
Piincipals shall have the right to check it with the account books 
and when such statement of account is approved and signed by 
the parties it shall be binding on them and shall not afterwards 

be opened unless some manifest error or omission is discovered 
within one year. 

9. The Agent, his clerks, agents or servants or any of them 
shall not during the continuance of the said agency, without the 
consent in writing of the Principals, directly or indirectly buy, 

sell or deal in-for or on account of any person other than 

the Principals AND the Principals, their clerks, servants or agents 
will not, nor shall any of them, during the period aforesaid with¬ 
out the consent in writing of the Agents, supply such goods 
or merchandise as aforesaid, whether for resale or otherwise, to 
any person or persons whosoever who shall reside or carry on busi¬ 
ness in the Punjab. 

10. The Agent shall not give credit for any goods or mer¬ 
chandise to any firm for a longer period than-months nor 

for any goods or merchandise exceeding the value of Rs.- 

without the consent in writing of the Principals and shall not 
give credit for any goods or merchandise to any person to whom 
the Principals shall have prohibited him to give credit. 
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11. The Agent shall not without the consent in writing of 
the Principals pledge any goods or merchandise consigned or 
supplied to him as aforesaid. 

12. The Agent shall at all time during the continuance of 
the said agency obey and observe all reasonable directions and ins¬ 
tructions which may be given to him by the Principals concern¬ 
ing the sale or disposal of the said goods or otherwise relating to 
the business of the said agency. 

13. The Agent shall not without the consent in writing 
of the Principal compound any debt, obligation or security re¬ 
lating to the business nor shall withdraw or compromise any legal 
proceeding taken for enforcement of any such debt etc. as afore¬ 
said nor do any act by which any such debt etc. as aforesaid may 
be dischaged or diminished in value or prejudiced until the same 
shall have been fully paid or satisfied. 

14. The Agent shall not be liable for any loss or damage 
which may happen to any goods or merchandise as aforesaid or 
which may otherwise be incurred in or about the matters afore¬ 
said unless the same shall be occasioned by his wilful neglect or 
default. 

15. Either party hereto shall be at liberty to terminate the power to 

aforesaid agency by giving-months’ notice in writing to the terminate 

other provided that if cither party shall wilfully neglect or refuse 

to observe or perform any of the agreements and stipulations 
aforesaid then the other may terminate the said agency upon giv- 
ing-weeks notice to him. And any notice hereinbefore re¬ 

quired to be given to the Principals may be addressed to the firm 
by itsjthcir name or style or to any partner thereof. 

16. On the termination of the agency either by expiry of To deliver 

time or by notice as aforesaid, the agent shall deliver to the Prin-S'^^^^ 
cipals all or such of the goods or merchandise aforesaid as shall 
remain unsold and all books, accounts and documents relating to close of 
the said agency which shall be in his possession or control. agency 

17. The Agent shall not without the consent in writing of Not to 
the Principals assign or in any other manner make over the said assign 
agency or this contract to any other person. 


accounts 


agency 
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18. For further effectuating this agreement the Principals 
iicreby appoint the Agent to be their attorney in the name of 
the Principals to demand sue for recover and receive and give 
effectual receipts and discharges for all sums which may be due 
from any person or persons for or on account of goods sold by 
the Agent as aforesaid and generally to do all such acts and things 
as may be necessary or proper in relation to the matters aforesaid 
with power to appoint a substitute or substitutes under him for 
any of the purposes last aforesaid and the Principals shall ratify 
and confirm whatever the Agent or his substitute may do 
or cause to be done in or about the premises. 

19. If any question or dispute shall at any time arise be¬ 
tween the agent and the Principals with respect to the meaning or 
effect of any clause in this agreement or the rights or liabilities of 
the parties hereto respectively hereunder then such question or 

dispute shall be referred to the arbitration of-whose award 

shall be conclusive and binding on the parties. 

IN WITNESS WHEREOF etc. 

For other forms of agreement see under the beading of the 
subject to which the agreement relates. For example, an agree¬ 
ment to sell will be found under ^'Sale” an agreement of hire 
under "Hire,'* a supplemental agreement for rectification of a 
document under "Rectification," an agreement of employment 
under "Service Contracts" etc. etc. 

[See "Service Contracts''^. 



APPRENTICESHIP 

Preliminary Note 

A deed is not necessary to bind a perso.i as apprentice for training 
m any craft, trade, or profession, for a contract can ordinarily be made 
by parole But where the period is long, or the terms are complicated 
It .s usual to have a deed embodying the articles of apprenticeship. The 
apprent.ce must g.ve h.s consent to the binding and where he is a minor 
he contract should be entered into by his guardian." If the contract 
|S reasonable or beneficial to the minor it will be binding on him. The 
master cannot dismiss an apprentice even for misconduct without an 
express contract, and it is therefore prudent to prov.de for such pow^: 

the deed; but .f the apprentice refuses latter is discharged (wle v 
W.ho„ (1844) 1 Car. & K. 642). If the whole of the premium re¬ 
quired IS not paid m advance the guardian should covenant to pay it 

The Apprenticeship Act (XIX of I8S0) contains certain provisions 
or better enabling children, and specially orphans and poor children 

rwt: wh^ T employme “ 

Por cases not within the Act any form may be used. 

In U. P.. Burma, and Madras, Rs. 7/8, in Bihar Rs. ,/6, i„ Bombay Stamp duty 

In C. P., Bengal and Assam, Rs. 10. Elsewhere Rs. S (Art. 9). 

Exem ption — 

Not compulsory. 


should IholVsilndty him"’'’"' contract 


Registra¬ 

tion 
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PRECEDENTS 


Recitals 


Period 


Appren¬ 
tice’s cove 
nants 


1—Apprenticeship deed 

THIS APPRENTICESHIP DEED made the-day of 

-BETWEEN AB etc. (hereinafter called ‘'the apprentice”) 

or, when the apprentice is a minor, acting through his guardian 
CD (hereinafter called “the guardian”) of the one part AND the 
Governor of the United Provinces (hereinafter called “the 

Governor”) of the other part; 

WHEREAS the apprentice having completed-years 

training in Electrical and Mechanical Engineering at the 
College applied to the Superintending Engineer I circle, Irriga¬ 
tion Works of the United Provinces (hereinafter called “the 
Superintending Engineer”) for practical training at one of the 
power houses of the Ganges Canal Hydro-Electric Scheme; 

AND WHEREAS the Superintending Engineer accepted the 
said application and agreed to give practical training to the 
apprentice at the power house of the Ganges Canal Hydro-Elec¬ 
tric Scheme at-on the conditions hereinafter appearing; 

NOW THIS DEED WITNESSES as follows:— 

1. The apprentice of his own free will binds himself (or, 
the guardian with the consent of the apprentice binds him) 
apprentice to the Government to receive practical training m Elec¬ 
trical and Mechanical Engineering for a term of at least 
months from the date of his admission to the power house at ; 

2. The apprcnticc|guardian covenants with the Governor 

■ as follows:— 

(rf) Tliat the apprentice will during the said term receive no 
remuneration and shall at the conclusion of his apprenticeship have 
no claim to any appointment under the Government; 

{b) That hcjthe apprentice will work an 8 hour shift in the 
power house and will sign an attendance register when he comes 
to work at the power house and when he leaves; 
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(c) That hejthe apprentice will readily obey and carry out 

all orders given to him by the OflScer-in-charge of the power 
house at^--- ; 

(d) That hejthe apprentice will under no circumstances 
start up or shut down any machine or operate any switch unless 
ordered to do so by the 0£Ecer-in-charge of the power house; 

(e) That hejthe apprentice will keep diaries of work done 
and experience gained by him and will submit them to such officer 
and at such intervals as the Superintending Engineer may direct; 

(/) That if at any time the Superintending Engineer shall 
consider hisjthe apprentice’s work to be unsatisfactory, his appren¬ 
ticeship may be terminated after a month’s notice; 

(g) That if hejthe apprentice shall be absent for a period of 
14 consecutive days from any cause whatsoever, the Governor 
may terminate his apprenticeship forthwith; 

(h) That in cases of his|the apprentice’s disobedience, in¬ 
subordination, or breach of any of the conditions herein contained 
or unauthorised interference with any machinery or switch gear at 
the power house the OflScer-in-charge of the power house may 

dismBS him instantly and without giving any notice or holding 
any inquiry; 


(0 That hejthe apprentice shall not hold the Governor or 
the Government of the United Provinces liable for damages or 
compensation for any injury suffered by him through an accident 
or by reason of any wrongful act, neglect or default of the said 
Government or its servants or agents or from any other cause 
while employed as such apprentice in the power house at_ 


3 The Governor covenants with the apprentice'guardianr 
that the apprentice duly and faithfully observing all the condi- by 
tions of his apprenticeship hereinbefore mentioned, the Governor 
will allow the apprentice to work and obtain practical training 
^Electrical and Mechanical Engineering at the power house at 
during the period of the apprenticeship. 

IN WITNESS WHEREOF etc. 
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2—Cancellation of Apprenticeship 


THIS DEED is made on the- 


-day of- 


-BETWEEN 


AB etc. (hereinafter called "the apprentice”) of the first part 
AND CD etc. (hereinafter called "the father”) of the second part 
AND EF etc. (hereinafter called "the master”) of the third part. 

WHEREAS by an apprenticeship deed dated the-day 

of-and made between the father and the master the 

apprentice who was then a minor was in consideration of Rs.- 


duly apprenticed to the master to learn the art and business of a 
-upon the terms and stipulations therein contained. 

AND WHEREAS diverse disputes and differences have 
already arisen between the said parties. 

NOW THIS DEED WITNESSES as follows:— 

(1) In consideration of Rs.-now paid by the father to 

the master (the receipt of which is hereby acknowledged) the 
said apprenticeship deed shall be and is hereby cancelled and the 
said contract is hereby determined in all respects and to all intents 
and purposes whatsoever. 

(2) The master accepts the said sum of Rs.-in full dis¬ 

charge of all claims and demands whatsoever which he may have 
or might set up against the father or the apprentice either under 
the said apprenticeship deed or otherwise. 

(3) No suit or other proceeding civil or criminal shall be 
taken by or on behalf of cither of the parties hereto against the 
other or others of them or his heirs executors or administrators 
under the said apprenticeship deed in respect of such cancellment 
or in respect of any other act, matter or complaint or thing 
touching or relating to the said apprenticeship. 

(4) The apprentice shall not enter into the service or em¬ 
ployment of any other person in-or within a radius of • 

miles thereof nor divulge or disclose any of the secrets of the 
master or of his trade or dealing or any other matter which may 
be injurious or prejudicial to the business or character or reputa¬ 
tion of the master. 

IN WITNESS etc. 
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Preliminary Note 


The Indian Arbitration Act, 1940, unlike the previous Act; applies Law Appli- 
to the whole of India, and deals with all matters relating to arbitration, cable 
whether with or without the intervention of Court. 

Reference is made by an arbitration agreement, which means a How re¬ 
written agreement to submit present or future differences to arbitration, fcrence is 
whether an arbitrator is named or not (S. 2 (rt) It need not necessarily 
be signed. Its terms must be definite and it must express a clear inten¬ 
tion to submit to arbitration. It is not necessary that there should be a 
formal document but the agreement may be contained in cor¬ 
respondence {Mohanlal v. Bissassar Lai, 1947, Bom. 268). 

An agreement of reference may be entered into separately when a 
dispute arises or a clause for reference in case of a future dispute may be 
embodied in an agreement relating to any transaction between the parties 
and It will operate as a reference when such a dispute actually arises. 

Such clause is a separate agreement from the main agreement and the 
remedy for its breach is not damages but enforcement (Firm Karnin 
Narain Daulat Ram v. Messrs Valkart Bros., 1946, Lah. 116). 

In all agreements of reference the several matters specified in the 
first Schedule to the Act are implied and need not be specifically provided 
for; for example, that the reference is to a single arbitrator, that if it is 
to two arbitrators the latter can appoint an umpire, that the award should 
be made within four months, etc. But as S. 3. shows it is permissible to 
vary these covenants by express agreement. If, therefore, any condi¬ 
tions inconsistent with the implied covenants in the First Schedule arc 
agreed they should be clearly stated in the agreement. It is necessary 
that attention of the parties should be drawn to the implied covenants 
in the schedule when drawing up an agreement of reference so that they 
might consider whether they require any modification or not. 


Reference in pending suits is made by Court on the application of 
parties.’^ No separate agreement is necessary. In agreements executed 
m other cases, the dispute should be shortly referred to and the points 
for reference should be clearly stated. The name or names of the arbi¬ 
trator or arbitrators should be stated but an agreement to refer to arbi- 


If any of the parties is a minor, it is 
the court under Order 32, Rule 7, C. P. C. 


necessary to obtain leave of 
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tration will not be void for disagreement about the names or for their 
omission in the agreement, as the Court has in such cases power to 
appoint an arbitrator under Section 8, (see also Section 4). If it is 
intended to limit the powers of the arbitrator in any manner, the limita¬ 
tion should be specifically expressed in the agreement especially if it is 
intended to modify the powers given to arbitrators by Section 13. All 
other matters which it is desired to provide for and not to leave to Court 
should be expressly and clearly provided for. The agreement of refe¬ 
rence is binding on heirs and legal representatives (Section 6) and on the 
receivers of insolvents (Section 7). 

Stamp duty Agreement of reference . . In U. P., 12 as.; in Punjab, Bengal, 

Assam, C. P. and Burma Re. 1; 
in Bombay Re. 1/8; in Bihar 
as. -/15/-; in Madras, Re. 1/8; 
elsewhere 8 as. (Art. 5 (c) ). 

No separate duty is chargeable on an arbitration clause contained in 
any other deed or agreement. 

AW'^ARD (not being an award directing a p.irtition) on a reference 
made otherwise than by an order of the Court in the course of a suit. 

(a) Where the amount or In U. P., 12 as.; in Punjab, Bengal, 
value of the property involved as Assam, C. P. and Burma Re. 1; 

set forth in the award does not in Bombay Re. 1/8; in Bihar 15 

exceed Rs. 1,000. as.; elsewhere Sas. (Art. S (c) ). 

(/») In any other case. In Bombay, same as (a) subject 

to a maximum of Rs. 20. In 
Burma, ditto, subject to a maxi¬ 
mum of Rs. 50. In Bihar 
and the Punjab, from Rs. 1,000 
to 5,000, Rs. 7/8 and for •'very 
additional Rs. 1,000 or part 
8 as., subject to a maximum of 
Rs. 50 (with a surcharge in 
Bihar as on Agreements). In 
Bengal and Assam, between 
Rs. ],000 and 5,000—Rs. 10 
and for every additional Rs. 
1,000, 8 as., subject to a maxi¬ 
mum of Rs. 50, In Madras 
double this. In H. P. bet¬ 
ween Rs. 1,0C0 and Rs, 5,000 
Rs. 7/8, above Rs. 5,000, 8 as., 
for every addition of Rs, 1,000 
or part. In C. P. from Rs. 
I,0OC to 5,000, Rs. 7/8 and on 
every additional Rs. 1,000, 10 as. 
subject to a maximum of Rs. 
65. In other provinces, Rs. 5, 
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In all provinces, except U. P., the amount or value of the property 
involved on which duty is payable is that set forth in the award; in 
U. P. it is the real amount or value. 

The amount or value should be stated in the award (Section 27). 

An agreement of reference does not require registration. An award 
does not require registration if it is made on a reference by court, but 
if it is made without the intervention of a court it would require regis¬ 
tration if it embodies a transaction covered by Section 17 (1) {b) or (c) 
of the Registration Act. If a charge on immovable property of value 
over Rs. 100 Is created, registration will be compulsory {XJttamchaud v. 
Vaswodeo, 1946 Nag. 511). 


Registra¬ 

tion 
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(A feiv forms are also given in the 2nd Schedule to the Indian 
Arbitration Act, 1940). 

1—Agreement of reference to arbitration for 
partition of joint family property 

THIS AGREEMENT is made on the_day of_ 

BETWEEN AB etc. acting for himself and as guardian of EF etc., 
a minor, of the first part AND CD etc. of the second part AND, 
GH etc. of the third part. 

Whereas— 

(1) The said AB, CD, and EF arc members of a joint Hindu 
family and are joint owners of all the property, movable and im¬ 
movable, owned and possessed by them, whether acquired by their 
ancestors or by themselves in their joint names or by any of them 
in his separate name, and of all cash and jewellery possessed by 
them and of all debts outstanding in their favour. 

(2) The said AB has by an order of the District Judge of 

-dated the-been appointed a guardian of the person 

and property of the said EF minor who is the son of JK a deceased 
brother of the said AB and CD. 

(3) The said AB and CD are desirous of h.iving the afore 
said joint property partitioned. 

(4) The proposed partition will also be for the advantage of 
the minor EF. 

(5) Under the Hindu Law, the said GH being the mother 
of the said AB, CD, and JK is on partition entitled to a one-fourth 
share in the aforesaid property. 

(6) The said GH has agreed to take for her life in lieu of 

the said one-fourth share property yielding an annual profit of 
Rs.-and a residential house fit for her residence. 
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(7) The said AB, acting for himself and as guardian of the 
said EF minor and considering it to be for the advantage of the 
said minor and for the benefit of his property, and the said CD 
and the said GH, have agreed to refer the question of the parti¬ 
tion of the aforesaid joint property to the arbitration of 
Mr.- 

NOW IT IS HEREBY AGREED as follows:— 

(1) The parties hereto hereby refer the question of partition Reference 
of the aforesaid property to the arbitration and decision of the 

said Mr.^-. 

(2) The said arbitrator shall select out of the aforesaid joint Powers of 

property, property yielding an annual profit of Rs.-and a re- ■'“^1^'^rators 

sidential house fit for the residence of the said GH and allot the 

same to the said GH to be held by her for her life, and after her 
death to be divided equally between the said AB, CD, and EF or 
their heirs. 

(3) The said arbitrator shall divide the rest of the aforesaid To reserve 
property consisting of immovable and movable property, cash, Iiouse for 

jewellery, and outstanding debts into three equal shares according .. 

- It /I-*! ^ lo divide 

to the best of his judgment and allot one such share each to the rest 

said AB, CD and EF. 

(4) If necessary for equalizing the shares the said arbitrator To award 
may award such money compensation from one party to another ^ornpensa- 
as he may consider necessary. 

(5) If for any reason the arbitrator finds it inconvenient or-po convert 
inexpedient to divide any movable property he may convert the'i^ovables 
same into money and divide such money equally between the said 

AB, CD and EF. 

(6) For the purpose of determining the extent and value of To take 
the joint family property and of giving his av/ard the arbitrator ^^'idence 
may take such evidence and make such investigation and adopt 

such procedure as he may think proper. 

(7) The award of the said arbitrator shall be binding on the 
parties. 

In witness, etc. 
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2—Agreement to refer existing disputes to 

arbitration 

THIS AGREEMENT is made on the-day of_ 

1936 BETWEEN AB etc. of the one part and CD etc. of the 
other part. 

WHEREAS— 

(1) The said CD has made the following claims against the 
said AB:— 

1 . - 

2 . - 

3. - 

(2) The said AB does not admit the aforesaid claims of the 
said CD; 

(3) Disputes and differences are now pending between the 
parties hereto respecting the aforesaid claims; and 

(4) The parties hereto have agreed to refer the said disputes 
and differences to arbitration. 

NOW IT IS HEREBY AGREED between the parties hereto 
as follows:— 

1. All questions and matters in dispute and difference bet¬ 
ween the parties hereto touching the aforesaid claims of the said 
CD arc hereby referred to the award and final determination of 
XY as arbitrator. 

2. The said arbitrator shall have power to proceed cx parte 
in case cither party fails after reasonable notice to attend before 
him. 

3. The award of the arbitrator shall be binding on the 
parties and this submission shall not be revoked by the death of 
either party before the making of the said award. 

IN WITNESS WHEREOF, etc. 

3—Agreement of reference to three arbitrators 

(given elaborate directions) 

THIS AGREEMENT, etc. 

WHEREAS— 

( 1 ) - 

(2) -etc. 
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(Describe facts leading to the dispute and showing briefly 
the nature of the dispute). 

(3) The parties hereto have agreed to refer the aforesaid 
matters and dispute to arbitration. 

NOW IT IS HEREBY AGREED between the parties hereto 
as follows:— 

1. The following questions and matters are hereby referred Matters of 
to the award and final determination of X, Y and Z, arbitrators, •‘‘^fcrcncc 


(^) 

(c) 


•etc. 


2. The decision and award of the arbitrators shall be final Award final 
and conclusive and binding on the parties hereto. 

3. The arbitrators shall be paid a fee of Rs.-and such Fee 

fees as well as the costs of this reference and other expenses inci¬ 
dental to the arbitration shall be borne and paid by such of the 
parties or by both parties in such proportion as the arbitrators 
shall by their award direct. 

4. The arbitrators shall enter upon the reference on or Time of 

about the-and shall deliver their award as soon as practic- arbitra- 

ablc. 


5. The said X shall be the president of the tribunal of arbi- President 


tration. 


6 . The President shall preside at every meeting of the arbi- Duties of 
trators and will be in charge of all the papers and proceedings 1^^‘^^^dents 
and will fix dates and times for the sittings of the arbitrators and 

will issue all notices and summons required to be issued by the 
arbitrators under his own signatures. 

7. The arbitrators shall hold proceedings and deliberate Absence of 
jointly, but at any sittings of the arbitrators at which only oral arbitra- 
cvidcncc is to be recorded or local inspection is to be made, if any 

of the arbitrators is unable to be present for any unavoidable 
reason then the President may with another arbitrator proceed 
with the business and report proceedings at the next joint meet¬ 
ing of the arbitrators. 



8. In case of difference of opinion on any point the opinion 
the majority of the arbitrators shall prevail and in case of of opinion 
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diflfcrence of opinion about the award the award of the majority 
shall be deemed the award of the arbitrators and shall be binding. 

Proceed- 9. The parties shall not be entitled to be present at each 

arbitrators ^ ^very sitting of the arbitrators, and for such sittings at which 

their presence may be necessary, due notice shall be given to them 
by the President, but the parties will be entitled to submit written 
arguments presenting their respective cases to the arbitrators on all 
the points in dispute and the arbitrators may, if they think it 
necessary, hear the parties personally or by counsel on any or all 

the points in dispute in arbitration but will not be bound to 
do so. 


Documen¬ 

tary 

evidence 


Award of 
money 
compen¬ 
sation 

Sir land 


Oral 

evidence 


10. The arbitrators may, from time to time, call upon any 
party to submit such documents as they may require for perusal 
and consideration in connexion with the arbitration. The parties 
will also be entitled to adduce such documentary evidence as they 
may think fit by such date as the arbitrators may appoint or 
whenever permitted by the arbitrators to do so thereafter. 

11. The arbitrators will be entitled to award money com¬ 
pensation if absolutely necessary in order to equalize the value of 
the lots to be allotted to the parties. 

12. If the arbitrators are of opinion that it will be more 
to the advantage of the parties and to the better enjoyment of the 
property that any sir land should not be partitioned they will be 
at liberty to allot the same to one of the parties and to equalize 
the lot of the other party either by allotment of other house pro¬ 
perty or by money compensation. 

13. No oral evidence shall be adduced or taken on the first 

question of reference (viz.,-), but the said question shall be 

determined by the arbitrators on their own interpretation of- 

after seeing and considering such documents as the parties may 
produce or the arbitrators may like to refer to. On other ques¬ 
tions the parties will have a right to produce oral evidence. 

14. The submission hereby made shall not be revoked either 
by the death or incapacity or any act of cither party hereto but 
the said arbitrators shall proceed as if no such act or event had 
occurred. 

In witness, etc. 
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4—Form of arbitration clause in an agreement 

Every dispute, difference, or question which may at any time 
arise between the parties hereto or any person claiming under 
them, touching or arising out or in respect of this agreement 
(deed) or 4he subject-matter thereof shall be referred to the 
arbitration of XY etc. or, if he shall be unable or unwilling to 
act, to another arbitrator to be agreed upon between the parties 
or failing agreement to be nominated by-[or, failing agree¬ 

ment to two arbitrators one to be appointed by each party to the 
difference (whether consisting of one or more than one person) 
and in case difference of opinion between them to an umpire 
appointed by the said two arbitrators before entering on the 
reference] and the decision of the arbitrator (or such arbitrators, 
or umpire as the case may be) shall be final and binding on 
the parties. 

5—Ditto (where no arbitrator is named) 

(as in Form 4) 

Every dispute etc. shall be referred to arbitration. 

6—Ditto (where arbitrator is named) 

Every dispute etc. shall be referred to the arbitration of- 

thereof for the time being in force. 

7—Appointment of Umpire by arbitrators 

WE,-and-having been appoint¬ 
ed arbitrators by an agreement of reference dated-executed 

by-in pursuance of the powers confirmed on us by the 

said agreement (or, by law) do hereby appoint-to be the 

umpire provided he will accept the office and do within-days 

from the date signify such acceptance to us. 

As witness etc. 

8—Ditto (by endorsement on the agreement of 

reference) 

We the within named arbitrators In pursuance of the powers 
given to us by the within contained agreement appoint etc. 
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9— Notice by arbitrators to umpire 

To, 

We hereby give you notice that we can not and shall not 
be able to agree in making an award concerning the matters re¬ 
ferred to us by agreement dated-but have finally dis¬ 

agreed about the same and therefore you are at liberty to proceed 
as umpire to consider and award upon the matters referred to. 

10— Enlargement of time by parties 
(By endorsement on the agreement) 

We the parties to the within-named agreement of reference 
do hereby give and allow to the arbitrator (or umpire, or arbitra¬ 
tors and umpire) appointed by the said agreement further time 

for making his (their) award up to the day-of-AND 

we agree and declare that all the provisions of the said agreement 
shall continue in full force and effect and be construed and read 
in the same manner as if the day hereby given and allowed for 
making this award had been given and allowed by the said agree¬ 
ment. 

As witness etc. 

11—Award (made on reference by Court) 

(Title of suit) 

In the matter of an arbitration between AB etc. and CD etc. 

Whereas in pursuance of an order of reference made by the 
court of-and dated the-the following matter in differ¬ 

ence between AB and CD has been referred to me (us) for deter¬ 
mination, namely-:— 

Now, I (we) having duly considered the matter referred to 
me (us) hereby make my (our) award as follows:— 

I (We) award. 

( 1 )- 

( 2 )- 

Dated-(place) the-day of-. 

Signed- 

in the presence of 
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12—Award of arbitrator (in other cases) 

This is the award of me X arbitrator (or us, X and Y arbitra¬ 
tors) in relation to the matters referred to me (us) as hereinafter 
appearing. 

•Whereas by an agreement dated the-entered into on 

the-AB etc. and CD etc. referred certain matters in diffe¬ 

rence between them to my (our) arbitration. Now I (we) 
having taken upon myself (ourselves) the burden of the said 
reference and having heard, examined, and considered the allega¬ 
tions of the said parties and their oral and documentary evidence 
and having duly considered the whole matter in dispute I (we) 
make my (our) award as follows:— 

(as in preceding form) 

Signed and published in 
the presence of 


Dated-, the-day of-. 

(place) 

13—Award (of umpire) 

This is the award of me AB etc. in relation to the matter 
referred to me as hereinafter appearing. 

Whereas by an agreement entered into on the-AB etc. 

and CD etc. referred certain matters in difference between them 
to the arbitration of X and Y. 

AND whereas by the said agreement the parties thereto also 
agreed that in case of difference of opinion between the said X 
and Y, the said X and Y should appoint an umpire and refer the 
matter to him (or the matter should be referred to me as um¬ 
pire). 

AND whereas the said X and Y having finally disagreed as 
to their award could not make the same and therefore under the 
power given to them by the aforesaid agreement appointed me as 
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umpire (or, and therefore informed me that I was at liberty to 
consider and award on the matters referred to). 

Now I, the said umpire having taken upon myself the burden 
of umpirage and having heard etc. (as in preceding form). 
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Preliminary Note 

"Actionable claim” has been defined in the Transfer of Property 
Act as meaning a claim to any debt other than a debt secured by mort¬ 
gage of immovable property or by hypothecation or pledge of movable 
property, or to any beneficial interest in movable property not in the 
possession, either actual or constructive, of the claimant, which the civil 
courts recognize as affording grounds for relief, whether such debt or 
beneficial interest be existent, accruing, conditional or contingent (Sec¬ 
tion 3). 

It is necessary to note this definition carefully as under the law all 
claims which come under this definition can be transferred while a merv 
right to sue which does not amount to an actionable claim cannot be 
transferred (Section 6 (5) Transfer of Property Act). For example, a 
right to recover damages for tort or breach of contract, or to recover 
mesne profits cannot be assigned as such damages do not amount to a 
"debt.” A "debt” is only an obligation to pay a liquidated or certain 
sum of money {Sahpi Sahib v. Noordiu, 22 Mad. 139) e.g., loan, dower 
debt, rent. 

A fixed deposit in bank is an actionable claim {Maiyau Dalip v. 
Sirts Mohan Birkram, 1945 All. 409). 

The benefit of a contract (but not phe liability or obligation under 
it) can be assigned except when the benefit is coupled with an obligation 
that the assignor is bound to fulfil or when the contract is one which 
has been induced by personal qualifications or consideration (JajJar Mcher 
All v. Budge Budge Jute Mills Co., 33 Cal. 702). Thus a contract 
for the purchase of goods is assignable, as the right to call for delivery 
of goods constitutes a beneficial interest in movable properties conditional 
or contingent, and is therefore an actionable claim. But a contract to 
build or sign or paint cannot be assigned. When, however, a contract is 
broken all that remains is a right to sue for damages and this right 
connoc be assigned {Abn Md. v. G. C. Chunder, 56 Cal. 345). It is 
doubtful whether the right of the seller to demand the price of goods 
on delivery can be assigned and there is no ruling on this point. The 
dicta in Jaffar Mehr Ali's case {Supra) however supports the opinion 
that it can. If the parties to a contract expressly agree that it will 
not be assignable, such an agreement will be valid and the contract will 
not be assignable. A right to recover a partner’s share in a partner¬ 
ship is an "actionable claim” which can be assigned {Miilchand 
Sham Das, 1941 (Smd) 73, 194 I. C. 380). 

7 


Definition 
of "action¬ 
able claim” 


Disting¬ 
uished from 
a mere right 
to sue 


Benefit of a 
contract 


v. 
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Transfer of The transfer of an actionable claim may be with or without consi- 
actionable deration, and it may be either absolute or by way of mortgage or charge 
claim (Mjilraj v. Vishtuanaih, 37 Bom. 198 (p.c.)). On the question of the 

legality of transfer of a part of a debt opinion is divided both in England 
and India. In Rajamier v. Subramaniam, 52 Mad. 465, 116 I. C. 827, 
1928 Mad. 1201 such assignment is recognized but in the earlier case 
Dorahwami v. Dorahwami, 87 I. C. 38 it was held that a part of a debt 
could not be assigned. The Lahore High Court has held that in equity, 
assignment of a part of a debt should be valid {Murlidhar v. Rikhi Ram, 

45 P. L. R. 444, Ram Kishen v. Curilial, 43 P. L. R. 439, 1941 Lah. 
33). 

A marine or fire policy cannot be transferred without transfer of 
the property insured Section 130, Exception, and Section 135). 

How made Under the Transfer of Property Act, an assignment must be made 

by an instrument in writing signed by the transferor or his duly autho¬ 
rized agent (Section 130 (1) ). Where that Act does not apply it may 
be made orally. As a dedication is not a ‘'transfer” it may be made 
orally {Bhopaf Rao v. Sr/ Ram Chandra, 96 1. C. 1004, 1926 Nag. 469). 
The instrument of transfer need not be attested or registered. As a 
special provision is made for assignment of actionable claims, even a gift 
of a policy of insurance can be made by an unregistered deed, Section 123 
Transfer of Property Act notwithstanding, and a gift even by a Muham- 
medan must be made in writing. No particular form of writing is 
prescribed. It may be a formal deed of transfer or an endorsement on 
the deed creating the actionable claim. In case of assignment of a 
policy by way of charge, the instrument jieed not in terms be an ins¬ 
trument of transfer, but it must be clear from the instrument that 
the deposit is being m.ade with the intention of creating a title {Kali 
Mohan v. Empire of India Life Assurance Co., 44 C. W. N. 593), but 
a letter setting out the policy as an article pledged has been held to be 
only an evidence of the deposit and not as amounting to a valid assign¬ 
ment {Official Assignee v. llukiun Chand, 1940 M. W. N. 1219). 
Delivery of a bond to the assignee with a letter addressed to the debtor 
requesting him to pay to the assignee has been held to constitute a 
written transfer of the debt secured by the bond {Kon]eti v. Varada, 
16 I. C. 708). A letter authorizing the addressee to recover a sum 
of money due to the writer has also been held to be a valid assignment 
{Nanduhai v. Gam, 27 Bom. ISO). But, it is submitted that as mere 
pay order to the debtor gives the payee no interest in the debt and may 
be revoked, or determined by death of the creditor it docs not strictly 
speaking operate as an assignment. Therefore, to be on the safe side, 
it is better to assign the debt expressly and by clear words to that effect. 
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An instrument of assignment should be drafted as a deed of trans-Contents of 
fer between the assignor and assignee and should consist of the same an instru- 
parts as a deed of transfer (Introduction Part II). Particulars as to how 
the actionable claim has arisen and of the agreement of assignment may 
be mentioned in the recitals, if any, though in a simple case recitals may 
very well be omitted. The assignor, who may be called either "the 
assignor” or "transferor,” described himself in the operative part of the 
deed as "beneficial owner” as he is entitled to the benefit arising out of 
the actionable claim. The operative word is "transfer” or "assigns.” 

If the assignment is absolute the word "absolutely” may be added. If 
it is as a security the word "absolutely” should be omitted and the con¬ 
dition of security should be clearly and expressly stated. The only 
covenant which is usual in such deeds is one by the assignor to the 
effect that the debt is still owing and due to the assignor. 

If the instrument is not to be a separate one but is to be endorsed 
on the bond or other deed creating the actionable claim, full parti¬ 
culars of the claim or its basis need not be mentioned but a reference 
may be made to the "within written bond” or deed. 

The instrument of assignment can also be drafted in the form of a 
deed poll in the first person. 

On the transfer of an actionable claim the transferee becomes en- Effect of 
titled to sue in his own name without joining the transferor. The trans- transfer 
fer takes effect immediately whether notice has been given to the debtor 
or not (Section 130). But it is always proper to give notice of all such Notice 
assignments to the debtor, as, otherwise payment by the debtor to the 
transferor would be valid and the transferee cannot get a decree against 
the debtor. 

Every such notice shall be in writing signed by the tr.ansfcror oi 
his duly authorized agent or, if the transferor refuses to sign, by the 
transferee or his agent and shall state the name and address of the trans¬ 
feree (Section 131). 

An actionable claim cannot be transferred to a Judge, legal pracii- Incapacity 
tioner or officer of^ a court of justice (Section 136), but this docs not to take 
apply to a negotiable instrument share, stock or debenture. transfer 


Negotiable instruments stocks, shares, debentures or niercantile 
documents can be transferred according to the law governing them and instru- 
thc Transfer of Property Act docs not apply to their assignment (Section ments 
137). For instance, a promissory note may be transferred by endorse¬ 
ment or delivery or, if payable to bearer, by delivery only. But this does 


not mean that a separate deed of transfer will not be effective, (jia lal 
V. /flg Mohan, 1937 (Oudh) 40S, 168 I. C. 922) though a transferee 
under a separate deed will take subject to the equities mentioned in Sec¬ 
tion 132 and cannot, like a holder in due course under an assignment by 
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endorsement, acquire better title {Mathiir v. Kadir, 28 Mad.; Akhoy 
V. Haridas, 18 C. \V. N. 494, 22 I. C. 500). 

St.imp duty ( 1 ) Transfer of shares in an incorporated Company or other body 

corporate or debentures— 

(a) In United Vrovinces: Where the value of the shares or face 
amount of debentures does not exceed Rs. 1,000—12 annas for each 
Rs. 100 or part; 

Where the value exceeds Rs. 1,000 for every Rs. 500 or part— 
Rs. 3-12-0. 

{b) In Bombay 12 as., for every Rs. 100 or part. 

(r) Elsewhere —half the duty prescribed for a conveyances on the 
value of the share or face amount of the debentures (Art. 62). 

With a subcharge in Bomaby and Bihar as mentioned in the 
Note about ''Agreements.” 

(2) Transfer of any interest secured by a bond or policy of in¬ 
surance :— 


Exemp¬ 

tions 


Registra¬ 

tion 


(/■) If the duty on such 
bond or policy docs not exceed 
Rs. 5 (Rs. 7/8/- in Madras) 

(//) in any other case 


(3) Transfer of any property 
under the Administrator General's 
Act, 1874, Section 31. 

(4) Transfer of any trust 
property without consideration 
from one trustee to another or by 
a trustee to a beneficiary. 

(5) Transfer of any other 
actionable claim. 

The 

Transfer by 

(<^) 

00 

(0 

(d) of 

Not compulsory. 


Same duty. 

Rs. 10 in C. P., Bengal and Assam; 
Rs. 7/8 in Madras, Punjab, 
Burma and United Provinces; 
Bombay Rs. 15, in Bihar Rs. 9/6. 
Elsewhere Rs. S. (Art. 62). 
Rs. 25 in Bihar, Rs. 26/10 in C. P. 
Rs. 15 in Bengal, Madras, Pun¬ 
jab, Assam, United Provinces 
and Burma, Rs. 10 elsewhere, 
(Art. 62). 

As above, subject to a maximum 
of Rs. 7/8 in Bengal, Madras, 
Punjab, Assam; United Pro¬ 
vinces and Burma Rs. 10 in 
Bombay, Rs. 9/6 in C. P., and 
Rs.. 5 elsewhere (Art. 62). 
Same duty as on a conveyance 
(Art. 23). 


The following instruments are exempt from stamp duty:— 

endorsement— 

of a bill of exchange, cheque or promissory note, 
of a bill of lading, delivery order, warrant for goods or other 
mercantile document of title to goods, 
of a policy of insurance. 

securities of the Government of India. 
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1—Assignment of a bond debt 

(in the form of deed) 

THIS ASSIGNMENT made on the-day of- 

BETWEEN AB etc. (hereinafter called 'The assignor”) of the 
one part AND CD etc. (hereinafter called "the assignee”) of the 
other part. 

WITNESSES as follows:— 

1. In consideration of the sum of Rs.-paid by the 

assignee to the assignor (the receipt of which is hereby acknow¬ 
ledged) the assignor as beneficial owner hereby transfers to the 
assignee ALL that debt due and owing to the transferor by XY 
etc. on a bond dated the-and all interest due and to be¬ 

come due for the same and full benefit and advantage thereof 
TO HOLD the same to the assignee absolutely. 

2. The assignor hereby covenants with the assignee that 
the said debt is still due and owing to the assignor from the said 

XY. 

IN WITNESS WHEREOF etc. 

2 —Ditto 

(in the form of deed poll) 

I AB etc. in consideration of the sum of Rs.-received 

by me from CD etc. hereby transfer absolutely to the said CD 

the debt due to me by XY etc. under a bond dated-and all 

interest due and to become due for the same and the full benefit 
and advantage thereof and hereby covenant with the transferee 
that the said debt is still due to me from the said XY. 

Signed this th?—-day of 


4 
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3—Ditto, with recitals when the bond to be 
assigned is in English form 

THIS ASSIGNMENT is made on the-day of'- 

BETWEEN (as in Form 1). 

WHEREAS XY etc. by a bond executed by him on the- 

day of-became bound to the transferor in the sum of 

Rs.-with a condition thereunder written that such bond 

should be void on payment by the said XY to the assignor of the 

sum of Rs.-with interest for the same at the rate of Rs.- 

per cent per annum at the time and in manner therein men¬ 
tioned; 

AND WHEREAS the said sum of Rs.-with interest 

thereon from the-day of-remains owing to the assig¬ 

nor on the security of the said bond; 

AND WHEREAS the assignee has agreed to pay to the 

assignor the sum of Rs.-upon having an assignment of the 

said bond and all principal and interest due and to become due 
thereon in manner hereinafter expressed. 

NOW THIS DEED WITNESSES as follows:— 

(1) In consideration of the sum of Rs.-paid by the 

assignee to the assignor (the receipt of which the assignor hereby 
acknowledges) the transferor as beneficial owner hereby transfers 
to the assignee ALL that the said bond together with the said 

principal sum of Rs.-thereby secured and all other moneys 

hereafter to become payable by virtue thereof and the full benefit 
and advantage of the said bond TO HOLD the same to the assignee 
absolutely. 

(2) The assignor hereby covenants with the assignee that 
the said principal sum and interest are still owing and the said 
bond is now in full force and valid and effective. 

IN WITNESS WHEREOF etc. 

4—Assignment of book debts in consideration 
of a debt due to the assignee 

THIS ASSIGNMENT is made etc. (as in form 1). 

WEIEREAS the assignor has for some time past carried on 
the business of-at-under the nam? and style 
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of-and in connection with such business the several 

persons whose names are set out in the first column of the Sche¬ 
dule hereto have been and now are indebted to him in the several 
sums set opposite to their respective names in the second column 
of such Schedule; 

AND WHEREAS the assignor has agreed with the assignee 
to assign to him the said debts in satisfaction of the debt due 
from the assignor to the assignee under a bond dated-. 

NOW THIS DEED WITNESSES as follows;— 

1. In consideration of the sum of Rs.-so due and owing 

from the assignor to the assignee, from which sum .the assignee 
hereby releases the assignor the assignor as beneficial owner hereby 
assigns to the assignee ALL the several debts specified in the Sche¬ 
dule hereto and the benefits of all securities for the same and all 
interest, if any, due and to become due for the same TO HOLD 
the same to the assignee absolutely. 

2. The assignor covenants with the assignee that the said 
debts hereby assigned are still due and owing to the assignor from 
the several persons named in the said Schedule. 

IN WITNESS WHEREOF etc. 

The Schedule herein referred to 

Serial No. Name of debtor Amount of debt on the 

date of this deed 

5—Assignment of debts upon trust to collect and 
to pay sum due to assignee and balance 

to assignor 

THIS ASSIGNMENT is made on the etc. (as in form 1). 

WHEREAS the assignor is indebted to the assignee in the 

sum of Rs.-due under a mortgage deed dated-executed 

by XY, the deceased father of the assignor; 

AND WHEREAS the assignor is entitled to the several debts 
particulars of which arc specified in the Schedule hereto and has 
agreed to assign them to the assignee upon the trust hereinafter 

declared. 
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NOW THIS DEED WITNESSES as follows:— 

1. The assignor, as beneficial owner, hereby transfers to the 
assignee ALL the several debts or sums of money specified in the 
second column of the Schedule hereto which are owing to the 
assignor from the several persons whose names are respectively 
set opposite to the said debts or sums in the first column of the 
said Schedule and all other sums, if any, due and owing to the 
assignor from the said several persons and the benefit of all securi¬ 
ties for the same and all interest if any due and to become due for 
the debts respectively TO HOLD the same to the assignee absolu¬ 
tely but upon trust to collect the said debts and sums of money 
and out of the moneys so realized to pay the costs, charges, and 
expenses of collection and out of the balance to retain and pay 

himself the said sum of Rs.-with such further interest as 

may become due and to pay the surplus (if any) to the assignor. 

2. As in form 4. 

IN WITNESS WHEREOF etc. 

The Schedule herein referred to 


Serial No. Names of Amounts due on date Nature of debt 

debtors of this deed and particulars 

of security if any 


6 —Assignment of rents 

THIS ASSIGNMENT is made on the etc. (as in form 1). 

WHEREAS the assignor has sold his zamindari property in 

village-pargana-district-to the assignee by a 

deed of sale dated-. 

AND WHEREAS the assignor has agreed with the assignee 
to tr.insfer to him the rents specified in the schedule hereto due to 
the assignor from the tenants of the said zamindari property up- 
10 the date of the said sale deed for a consideration of Rs.-. 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of the sum of Rs.-paid by the 

assignee to the assignor (the receipt of which is hereby acknow¬ 
ledged) the assignor as beneficial owner hereby transfers to the 
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assignee ALL the several sums of money specified in the second 
column of the Schedule hereto due to the assignor from the several 
tenants whose names are respectively set opposite to the said sums 
in the first column of the said Schedule, and all interest, if any, 
due and to become due for the same respectively TO HOLD the 
same to the assignee absolutely. 

2. As in form 1. 

IN WITNESS WHEREOF etc. 

The Schedule herein referred to 

Serial No. Names of Amount of Year or Kist about 

tenants rent due which rent is due 


7—Assignment of decree obtained by assignor 

benami for assignee 

THIS ASSIGNMENT is made etc., (as in Form 1). 

WHEREAS the assignor instituted in the court of-a 

suit against XY etc., being original suit No.-of-and 

obtained a decree for Rs.-and costs; 

AND WHEREAS the assignee was the real beneficial owner 
of the amount claimed in the said suit and the assignor was only a 
benamidar for her; 

AND WHEREAS as the assignee cannot execute the decree 
without a deed of assignment from the decree-holder the assignor 
has agreed to assign the said decree to the assignee. 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of the premises the assignor hereby 
assigns to the assignee ALL the benefits and advantages of the said 
decree full particulars of which arc given in the schedule hereto 
together with the decretal debt due under the said decree with 
further interest that may be due thereunder and all the rights 
and interests of the assignor as decree-holder under the said decree 
TO FIOLD the same to the assignee absolutely. 

2. The assignor hereby covenants with the assignee that the 
said decree is in full force and effect and that the whole of the 
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sum due under the said decree remains owing thereunder. 

IN WITNESS WHEREOF etc. ' 

« 

The Schedule herein referred to 

Particulars of the decree hereby assigned 

Name of Court passing the decree. 

Name of Decree-holder. 

Name of Judgment-debtors. 

No. of Case. 

Date of decree. 

Amount due :— 

Amount mentioned in the decree (including principal money, 
interest and cost). ^ 

Execution costs. 

Future interest upto-(Date of sale deed). 

8—Assignment of a final decree for sale under 

Order 34, Rule 5, C, P. C. 

THIS ASSIGNMENT is made etc., (as in Form 1). 

WHEREAS the assignor obtained a preliminary decree in 

suit No.-of-under Order 34, Rule 4, C. P. C. for sale 

of certain property specified in the said decree against- 

from the Court of-; 

AND WHEREAS on the basis of the said decree the assignor 
has obtained a final decree under Order 34, Rule 5, C. P. C. for 
s.ilc of the said property and has put the said final decree in exe¬ 
cution; 

AND WHEREAS the assignor has agreed to assign and the 
assignee has agreed to purchase the whole of the money due to the 
assignor under the aforesaid final decree with all the rights and 
interest of the assignor thereunder for a consideration of Rs.-. 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the aforesaid agreement and in consi¬ 
deration of the sum of Rs.-paid by the assignee to the 

assignor before or at the time of execution of these presents (the 
receipt of which the assignor hereby acknowledges) the assignor 
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hereby assigns to the assignee ALL the benefits and advantages of 
the final decree full particulars of which are given in the Sche¬ 
dule hereto together with the decretal debt due under the said 
decree and further interest that may be due under the same and 
also with the security therefor and all the rights and interests 
cf the assignor as decree-holder under the said decree TO HOLD 
the same to the assignee absolutely. 

2. (As in Form 7). 

IN WITNESS etc. 

9 —Assignment of a life policy 

THIS ASSIGNMENT is made on the etc. (as in form 1). 

WHEREAS by a policy of assurance issued by the-Co. 

dated the-day of-and numbered-the sum of 

Rs.-is assured to be paid on the death of the assignor sub¬ 
ject to the payment of the annual premium of Rs.-; 

AND WHEREAS the assignor has agreed with the assignee 
for the sale to him of the said policy for the price of Rs.-. 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of Rs.-now paid by the assignee 

to the assignor (the receipt of which is hereby acknowledged) the 
assignor as beneficial owner hereby assigns to the assignee the 
aforesaid policy of assurance and all moneys assured by or to 
become payable under or by virtue thereof TO HOLD the same 
to the assignee absolutely subject to the payment of all future 
premiums thereon; 

2. The assignor covenants with the assignee that the said 
policy is now valid and in force and that he will not do, omit or 
knowingly suffer anything whereby the said policy may become 
void or voidable or the assignee be prevented from receiving the 
moneys thereby assured or any bonus or addition thereto.’ 

IN WITNESS WHEREOF etc. 


’ This covenant should be in the negative form. A positive covenant 
to do and perform all acts necessary for continuing the policy caused 
trouble when the assignor committed suicide and it was held that as he 
had not agreed not to do any act so as to make the policy void hut had 
agreed only to do all necessary acts, there was no breach and the assignor’s 
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10—Ditto for love and affection 

THIS ASSIGNMENT etc. (as in form 1). 

WHEREAS by a policy of assurance (as in form 9). 

AND WHEREAS the assignor has agreed to assign the said 
policy to the assignee who is the assignor*s wife in consideration 
of his love and affection for her and the assignee has accepted 
the said assignment. 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of the love and affection which the 
assignor'has for the assignee the assignor as beneficial owner here¬ 
by assigns to the assignee the aforesaid policy of assurance and 
all moneys assured by or to become payable under or by virtue 
thereof TO HOLD the same to the assignee absolutely. 

2. (as in form 9). 

IN WITNESS WHEREOF etc. 

11—Assignment of policy by endorsement 

I, AB etc. in consideration of natural love and affection for 
CD etc. hereby assign absolutely to the said CD the within written 
policy of assurance dated the-. 

Sd.- 

12—Transfer of shares in a Company 

I, AB etc. in consideration of the sum of Rs.-paid to 

me by CD etc. (hereinafter called ’’the transferee”) hereby trans¬ 
fer to the transferee-ordinary shares of Rs.-each num¬ 
bered-to-inclusive standing in my name in the books 

of the-Company Limited TO HOLD the same to the 

✓ 

transferee absolutely subject to the conditions on which I held 
the same immediately before the execution hereof. 

AND I, the transferee hereby agree to take the said shares 
subject to such conditions. 

As Witnesses, we have put our signatures hereunder on the 
dates respectively mentioned against each. 

{For various notices of assignment, see under "Notice”). 

estate was nor li.iblc for damages {Dormay v. Borrodail, (1847) 10 

Buv. yys). 
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13—Notice of transfer of debt by creditor 
From 
AB 



I, AB, hereby give you notice that I have this^-day of 

-executed a deed of assignment of the debt due to me under 

the bond dated-to EF. Now you should pay all the sums 

due under the said bond to EF and obtain a receipt of discharge 
from him. 

(Sd.)-AB 

Dated^- 

14 —Notice of transfer of debt by assignee 

From 

EF 



CD 


I, EF do hereby give you notice that AB has assigned to me 
all his rights, title & interest in respect of bond dated-execut¬ 
ed by you in his favour under a deed of assignment dated-. 

Now please take notice that you owe me the sum of- 

due under the aforesaid bond. You should pay this amount to 
me and obtain a receipt of discharge from me. 

(Sd.)-EF. 

Dated-- 



ATTORNEY, POWER OF 
Preliminary Note 


Power of 
Attorney 


Executant 


Authenti¬ 

cation 


I'orm of 
deed 


A power of attorney is an instrument empowering a specified per¬ 
son or specified persons to act for and in the name of the person exe¬ 
cuting it. If the appointment is made for a specified act or specified 
acts, the deed is called "special power of attorney.” If it is made gene- 
attorney even if they are minors (S. J, Power of Attorney’s Act). 

It can be executed by any person who is able to contract. Excep¬ 
tion is made in the case of married women, who can execute powers of 
attorney even if they are minors (S. 5, Power of Attorney’s Act). 

It need not be attested or registered, but if it gives authority to 
present a document for registration under Section 32 of the Registration 
Act it must be executed before, and authenticated by, the Registrar or 
Sub-Registrar, or, where the Registration Act is not in force, before 
any Magistrate, or it is executed outfide British India, before a Notary 
Public, or any Court, Judge, Magistrate, British Counsel or Vice-Counsel, 
(Section 33 Registration Act). It is, however, useful to have it exe¬ 
cuted before, and authenticated by, a Notary Public, or any Court or 
Judge, Magistnite, British Counsel or Vice-Counsel or representative of 
His Majesty or Government of India, because in that case any Court 
before which it is produced will presume its genuineness and formal proof 
of execution will be dispensed with (Sec. 85, Evidence Act). 

For rights and liabilities of an agent, sec Chapter X of the Indian 
Contract Act. For special powers of attorneys (see Power of Attorney’s 
Act, 1882). 

A Power of Attorney is executed in the form of a deed poll, usually 
in the first person, and begins cither as— know all men by these presents 
that I etc.,” or "By this power of attorney 1 etc.” The operative words 
making the appointment are generally introduced directly without any 
recitals. If recitals become necessary they should be .added after the 
words "KNOW all men by these presents” thus "that whereas etc.”; 
and after recitals the operative part is introduced thus "Now 
1, the said AB etc., hereby appoint etc. etc.,” or the deed may be 
drafted with the heading "THIS power of attorney is made on the etc.,” 
tlicn adding the recitals, the operative part is introduced thus "Now this 
deed witnesses that I appoint etc.” The powers conferred on the attorney 
arc specifically stated after the appointment, usually in separate para- 
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graphs. Sometimes after giving specific powers a general clause em¬ 
powering the attorney to do all such lawful acts as the attorney should 
think reasonable is added, but this is not ordinarily necessary, as according 
to English authorities such a clause does not extend or widen the autho¬ 
rity. Then follows a clause agreeing to adopt the acts and deeds of 
the attorney and to ratify them. In drafting the clauses about speical 
powers great care should be exercised, as a power of attorney is always 
strictly construed {Kamanatha v. Kunaitappa. 1940 Mad. 650). An 
authority given to settle, liquidate or adjust all accounts has been held 
not to include a power to refer disputes to arbitration. 

If several persons are appointed, it is desirable to provide whether Several 
they are to act jointly or severally, as in the absence of an express provi- attorneys 
sion authorising them to act severally, they will be entitled only to 
act jointly. 

Unless expressly or impliedly limited for a particular period, a general Duration 
power of attorney continues in force until expressly revoked or deter- of power 
mined by death of either party. A special power to do an act is deter¬ 
mined when the act is done. The donor may limit his power of revoca¬ 
tion by a covenant that the power will be irrevocable for a particular 
period. If it is desired that the j[x)wcr should continue for a particular 
period or until a certain event happens, an express provision to that effect, 
should be made. 


(a) When executed for the 
sole purpose of procuring the re¬ 
gistration of one or more documents 
in relation to a single transaction or 
for admitting execution of one or 
more such documents. 

{h) When required in suits or 
proceedings under the Presidency 
Small Cause Courts Act, 1882. 

(r) When authorizing one 
person or more to act in a single 
transaction other than the case 
mentioned in Clause {a). 

(d) When authorizing not 
more than five persons to act jointly 
and severally in more than one 
transaction or generally. 

(e) When authorizing more 
than five but not more than ten 
persons to act jointly severally in 
more than one transaction or gen¬ 
erally. 


In U. Pv and Bihar 12 as.; in Stamp duty 
Bengal, Assam, Punjab, C. P. 
and Burma, Re. 1; in BornKay 
and Madras Re. 1/8; elsewhere— 

8 annas. 


Ditto 

In U. P. Re, l/8; in Bengal, 
Assam, Punjab and Burma, 

Rs. 2; in Bombay and Madras 
Rs. 3, in Bihar Re. 1/14; else¬ 
where—Re. 1. 

In U. P. Rs. 7/8; In Bihar Rs. 9/6. 
In Bengal, Assam, Punjab and 
Burma, Rs. 10; in Bombay and 
Madras Rs. 15, elsewhere— 

Rs. 5. 

In U. P. Rs. 15; In Bengal, 
Assam, Punjab and Burma, 

Rs. 20; In Bombay and Madras 

Rs. 30, in Bihar Rs. 18/12; in 
C. P. Rs. 20, elsewhere—Rs. 10. 
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(/) When given for consi¬ 
deration and authorizing the attor¬ 
ney to sell any immovable property. 


Same duty as a conveyance (Art. 
23) for the amount of the con¬ 
sideration. 


(g) In any other case In U. P. Re. 1/8; In Punjab, 

C. P., Bengal, Assam and Burma, 
Rs. 2; In Bombay and Madras 
Rs. 3, in Bihar Re. l/l4, else¬ 
where Re. 1 for each person 
authorized. 


Registra¬ 

tion 


For the purpose of calculating stamp duty more persons than one 
when belonging to the same firm shall be deemed to be one person. 
(Arc. 48). 

Not compulsory. For authentication see above. S. 4 Power of 
Attorneys Act provides chat it ni.ay be deposited in the High Court with 
an affidavit varying its execution, and a copy m.ay be presented at the 
office and stamped as the certified copy and it will then be sufficient 
evidence of the contents of the deed. 



PRECEDENTS 

1—Special power (for a court case) 

KNOW ALL MEN BY THESE PRESENTS that (or, BY 
THIS POWER OF ATTORNEY) I, AB, son of CD, by caste 

-and resident of-being defendant in a civil suit 

No.-of-pending in the court of the-do hereby 

appoint EF son of GH by casce-and resident of-my 

attorney in my name and on my behalf to do or execute all or 
any of the following acts or things in connection with the said 
suit:— 

(1) To engage or appoint any legal practitioner to conduct 
the said case; 

(2) To sign, verify and file a written statement; 

(3) To make and present to the court an application In con¬ 
nection with any proceedings in the suit; 

(4) To produce or summon or receive back documentary 
evidence; 

(5) To make and file compromise or a confession of judg¬ 
ment and to refer the case to arbitration; 

(6) To deposit and withdraw any money for the purpose of 
any proceeding; 

(7) To file an application for execution of a decree or order 
passed in the said suit and to sign and verify such application; 

(8) To receive any money due to me under such decree or 
order and to certify payment to the court; 

(9) To apply for inspection and inspect document and re¬ 
cords; 

(10) To obtain copies of documents and papers; and 

(11) generally to do all other lawful acts necessary for the 
conduct of the said case. 

AND I hereby agree that all acts, deeds and things lawfully 
done by my said attorney shall be construed as acts, deeds and 

8 
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things done by me and I undertake to ratify and confirm all and 
whatsoever that my said attorney shall lawfully do or cause to be 
done for me by virtue of the power hereby given. 

In W'itness hereof I have signed this deed on this- 

day of-. 

2—Special power to present a document for 

registration 

KNOW ALL MEN BY THESE PRESENTS that (or, By this 
POWER OF ATTORNEY) I, AB etc. do hereby appoint EF etc. 
my attorney on my behalf to appear before the Sub-Registrar of 

-district-and to present for registration the- 

deed dated-and executed by me in favour of- 

10 admit the execution thereof to do any act that may be neces¬ 
sary for the registration of the said document and to receive it 
back when it has been duly registered and to sign and deliver a 
proper receipt for the same. 

IN Witness etc. 

{This l)(nirr is nvccsstny only when a deed is executed hy the 
()ii/n'il>{d. Where the In'incipal appoints an attorney to execute a 
deed either in the name of the principal or in his own name on the 
principid's behalf and executes the deed himself under a power of 
attorney in Tftrin No. 3, power of attorney in this form is not 
necessary ). 

3 —Special power of attorney to execute 

a sale deed 

KNOW ALL MEN BY THESE PRESENTS that (or, BY 
THIS POWER OF ATFORNEY) I, AB etc. hereby appoint CD 
etc. as my attorney in my name and on my behalf to do or exe¬ 
cute all or any of the acts or things hereinafter mentioned, that 
is to say, 

1. To receive from the purchaser or his heirs or assigns the 

sum of Rs.-being the price agreed to be paid to me by 

XY etc. for the purchase of (description of property) under an 
agreement dated the--and to give an effectual receipt and 

discharge for the same; 
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in 


2. To execute a proper sale deed of the said property or any 
other deed or assurance necessary for the completion of the sale 
of such property; 

AND I hereby agree etc. (as in jorvt 1). 

In Witness etc. 

4—General power of attorney 

KNOW ALL MEN etc, that L AB etc. appoint EF etc. my 
attorney in my name and on my behalf to execute or do all or any 
of the acts or things hereinafter mentioned, that is to say— 

(1) To appear and act in all the courts, civil, revenue or 
criminal, whether original or appellate, in the Registration offices 
and in any other office of Government or District Board, Muni¬ 
cipal Board or Notified Area or any other local authority; 

(2) To sign and verify plaints, written statements, petitions 
of claims and objections, memorandum of appeal and petitions 
and applications of all kinds and to file them in any such court or 
office; 

(3) To appoint any advocate, vakil, pleader, mukhtar, reve¬ 
nue agent or any other legal practitioner; 

(4) To compromise, compound or withdraw cases, to confess 
judgments and to refer cases to arbitration; 

(5) To file and receive back documents, to deposit and 
withdraw money, and to grant receipts therefor; 

(6) To obtain refund of stamp duty or repayment of court 

fees; 

(7) To purchase property at court auction-sales in execution 
of my decree upto the amount of the decree; 

(8) To take delivery of possession of property in execution 
of my decrees or of property purchased for me at an auction-sale; 

(9) To realize debts due to me, to collect rents from mv 

$ 

tenants of houses and land and to receive any money due to me 

from any other person and to grant receipts and discharges for 
the same; 

(10) To distrain the crops of my tenants for arrears of rent: 

(11) To grant leases of my house property, lands agricul¬ 
tural and non-agricultural; 
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(12) To file suits for rent and ejectment of tenants, and, 
when expressly instructed by me, other kinds of suit; 

(13) To apply to courts and officers for copies of documents 
and papers; 

(14) To apply for the inspection of and to inspect judicial 
records; 

(15) To nominate and to give consent to the appointment of 
a patwari, lambardar, mukhia or chaukidar; 

(16) To accept service of any summons, notice or writ issued 
by any court or officer against me; and 

(17) Generally to do all lawful acts necessary for the above- 
mentioned purposes. 

{For forms of other cLinsvs to he inserted, see Precedent No. 

9). 

Provided that the powers hereby conferred shall not extend 
to 

{(j) granting of an agricultural lease for a term over- 

years or reserving a yearly rent exceeding Rs.-; 

{h) granting of a lease of house property for a term over 
-years or reserving a monthly rent exceeding Rs.-; 

(<■) compromising or withdrawing a claim valued at more 

than Rs.-or involving property of the value exceeding 

Rs.-; 

((/) borrowing any money or hypothecating any property 
or creating any charge thereon. 

AND Provided Also that the said attorney shall keep a true 
and correct account of all income and expenditure and shall 
render an account of all income and expenditure to me annually 
and shall pay me monthly all balances of money in his hand; 

AND I hereby agree etc. (as in form 1). 

IN WITNESS etc. 

5 —Appointment of several attorneys 

KNOW etc. (ns in Form 1) I. AB etc. hereby appoint CD 
and EF (or, CD, EF, GH and JK) jointly and severally (or, 
j()intly and every two or more and each of them severally) my 



FORM OF APPOINTMENT 


117 


attorneys and attorney in my name and on my behalf to do the 
following acts:— 

s:* a- s* 

I hereby agree that all acts, deeds and things lawfully done 
by my said attorneys or any of them shall be construed as acts, 
deeds and things done by me and I undertake to ratify and con¬ 
firm whatever all and each of my said attorneys shall do or 
cause to be done for me by virtue of the power hereby given. 

IN WITNESS WHEREOF etc. 

6—Form of appointment by several persons 

KNOW etc., we, AB etc., CD etc., and EF etc., do and each 
and every of us does hereby appoint XY the attorney of us and 
of each and every of us in the names or name and on behalf of us 
and each and every of us to do etc. 

7—Form of appointment by a firm 

BY THIS POWER OF ATTORNEY, We, AB etc., CD etc., 

and EF etc., carrying on business in partnership together as- 

under the name and style of-hereby appoint XY the 

attorney of us in the name of our firm and otherwise on our be¬ 
half to do etc. 


8—Power of attorney to carry on Merchants’ 

business 

KNOW ALL MEN etc. that we etc. (as in form No. 7) to 
do the following acts:— 

1. To transact, manage, carrying on and do all and every 
business matters and things necessary or in any manner connected 
with or having reference to our said business; 

2. For the aforesaid purpose to make and effect all such 
sales purchases, dealings and transaction as the said attorney may 
deem necessary or expedient, of or in all goods and other pro¬ 
perty whatsoever; 

3. To draw, accept, negotiate, pay or satisfy any bills of 
exchange, hundis, promissory notes, cheques, drafts, orders for 
payment or delivery of money securities or goods, bills of lad- 


To trans¬ 
act busi¬ 
ness 

To effect 
sales and 
purchases 


To dr.iw 
etc. nego 
tiable ins 
truments 
etc. 
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To conduct 
correspon¬ 
dence 

To manage 


To realize 
debts 


lo act 
generally 


ing or other negotiable or mercantile instruments or securities 
which may be deemed necessary or proper in relation to the said 
business; 

4. To conduct all correspondence relating to the said busi¬ 
ness; 

5. To supervise direct and manage, all affairs and pro¬ 
perty belonging to us or in which we are or may become in¬ 
terested or to do or transact or join with any other person or 
persons in doing or transacting all such acts and things as the 
said attorney shall deem expedient for the benefit or protection 
of our said firm as fully and effectually as we could have done 
ourselves; 

6. To demand, sue for enforce payment of, and receive 
and give receipts for, all moneys, securities, debts, goods and 
other mercantile properties of our said firm or to which our 
said firm is now or may hereafter become entitled. 

{Add any other clauses necessary or suitable from Prece¬ 
dent No. 10—14 c.g., the clause to settle accoipits, to take legal 
jiroceedlngs, to execute deeds, substituting for ^'We” ''“wr” 
the words ’'our said firm” wherever the context require 
this (idap/afion). 

Generally to act as our attorney or agent iji relatioii to the 
matters aforesaid and all other matters in which our said firm 
may be interested or concerned or on our behalf to execute and 
do all deeds, acts or things as fully and effectually in all res¬ 
pects as we ourselves do if personally present. 

AND we hereby ratify, confirm and agree to confirm whai- 
soever our said attorney shall do or purport to do by virtue of 
this deed. 

AS WITNliSS etc. 

9—General power of attorney by a banking 

Company 

KNOW etc., (.IS in form I) the-^Bank, Limited, 

-a Company registered under the Indian Companies 

Act, 1913 and having its Head Office at (hereinaftci 

called the Bank) hereby appoints as its attorney CD so long as 
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he is in the service of the Bank in the name and on behalf of the 
Bank to do and execute all or any of the following acts and 

things namely:— 

1. To receive and pay moneys and to give and sign re¬ 
ceipts; 

2. To receive and pay deposits on terms and conditions, 
to be determined from time to time by the General Board of 
Directors of the Bank, and to issue and sign receipts and Pass 
Books with regard to such deposits thus received and paid, and 
also to pay interest on Fixed Deposits, in accordance with the 
rates fixed and determined by the said Board from time to time 
or especially in any case; 

3. To open and close accounts with banks, bankers and 

others at--and elsewhere in and out of British India and 

periodically to examine, state, settle and adjust accounts pending 
between the Bank and any person or persons whomsoever; 

4. To advance money of the Bank on sufficient and reli¬ 
able security in strict xompliance with the instructions and orders 
of the General Board of Directors on rates of interest and terms 
of repayment which the said Board may in each case or by a 
general rule sanction; 

5. To buy and sell silver and gold coin and bullion and 
currency notes of different circles of India and other countries; 

6. To invest money belonging to the Bank in Government 
Promissory Notes, Railway shares and other securities and sell, 
assign, transfer or otherwise dispose of the said securities; 

7. To make, draw, sign or endorse, purchase, sell, discount 
or accept cheques, drafts, hundis, bills of exchange and other 
negotiable instruments; 

8. To receive for safe custody, sell and buy Government 

Promissory Notes, railway shares, bank shares and other securi- 
% 

ties for customers; 

9. To demand, collect, receive, and give effectual bona fiilc 
discharge of, all debts, advances and claims due to the Bank and 
to take and use all lawful proceedings and means for recovering 
the said debts and advances and also to institute, defend, conduct, 
compromise, refer to arbitration, or withdraw any suit, or other 


To receive 
money 

To receive 
and pay 
deposits 


To open 
and close 
accounts 


To .\dvancc 


To buy an 1 
sell bullion 

To invest 


To draw 
etc. negoti 
able instru 
ments 

To deal in 
stock and 
shares 

To collect 
debts 
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To take 
insolvency 
proceed¬ 
ings 

To borrow 


To buy 
property 

To sell 
To let out 


To execute 
deeds 


To act 
generally 


proceedings relating to the property or affairs of the Bank or 
realisation of its decrees and to compound for or abandon or 
delay to enforce any debt or decree of the Bank or settle any 
question affecting the Bank; 

10. To take insolvency proceedings against debtors of the 
Bank; 

11. To borrow money from any other bank or banker by 
way of overdraft, demand loans or otherwise and to secure the 
re-payment thereof by pledge, mortgage or hypothecation of Gov¬ 
ernment Promissory Notes, Stocks, Shares, or other securities or 
assets of the Bank, and for that purpose or in connection there¬ 
with to sign, execute, register, deliver and renew all assurances, 
deeds, promissory notes, mortgage or receipts and negotiate, en¬ 
dorse, assign, transfer any such securities or asset aforesaid; 

12. To purchase or take property on lease; 

13. To sell property belonging to the Bank and to realise 
sale proceeds; 

14. To lease out property of the Bank and have lease deeds 
executed, to realise rents and give receipts and to eject tenants 
and to take all necessary proceedings and institute suits in con¬ 
nection therewith; 

IT For the purposes aforesaid, or any of them to sign, 
make, execute all cheques, contracts, agreements, deeds, transfers, 
assignments and instruments and to get registered or present for 
registration any such deed or instrument and to do all other 
things whatsoever and to renew, vary and discharge all such con¬ 
tracts and agreements; 

16. To do generally everything requisite for all or any of 
the aforesaid purposes and also for other general banking business 
usually done by joint Stock and other banks, and, sign generally 
on behalf and in the name of the Bank. 


And the Bank hereby agrees that all acts, deeds and things 
lawfully done by the said attorney shall be construed as acts, 
deeds and things done by the Bank and the Bank undertakes to 
r.uitv and confirm all aiu! whatsoever the said attorney shall 
lawfully do or cause to he done for the Bank by virtue of the 
power hereby given; 
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In Witness whereof the Directors of the Bank on behalf of 
the General Board of the Bank authorised by Resolution No. 

-dated-have executed these presents and the 

common seal of the Bank was affixed hereunto by their direction 
this-day of-19-. 

10—Power of attorney by a trustee going 

abroad (a) 

THIS POWER OF ATTORNEY is made on the-day 

of-by me AB etc. 

WHEREAS- 

(1) I am one of the trustees appointed by a deed of trust 

(or by a deed of settlement or will etc.) dated the-day 

of-and made by XY etc. (or made between- 

and-); 

(2) I am about to depart and intend to remain out of 
India for a period exceeding three months; 

(3) The said deed of trust (or settlement or will) provides 
that if a trustee goes abroad and intends to remain out of India 

for a period exceeding-he can delegate his powers under 

the trust to any person he considers fit (OR, as my absence will be 
unavoidable and during the period of my absence the work con¬ 
nected with the trust can not be stopped and it is absolutely neces¬ 
sary that it should be carried on by some fit and proper person); 

AND 

(4) I consider CD etc. a fit and proper person to carry on 
the work of a trustee as efficiently as myself. 

NOW THIS DEED WITNESSES that in exercise of the 
powers conferred on me by the said deed (or vested in me by 
law) I the said AB hereby constitute and appoint the said CD 
to be my attorney in my name and on my behalf to execute 
and exercise during my said absence from India all or any of 
the trust powers and discretions vested in me as such trustee as 
aforesaid—-AND I hereby agree and undertake to 

(a) Deleg.ition by .i trustee is permissible in cases mentioned in 
Section 47 Trusts Act. 
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ratify and confirm whatsoever the said CD shall do or purport 
to do by virtue of this power of attorney. 

Dated- (Sd.)- 

11—Power of attorney in favour of a pleader or 
Advocate for a court case (Vakalatnamah) 

In the court of-- 

Suit No.-of- 

AB etc.-plaintiff. 

versus 

CD etc.-defendants. 

By this Power of attorney I the said CD defendant in the 
above case do hereby constitute and appoint XY advocate as my 
attorney for me in my name and on my behalf to appear, plead 
and do all lawful acts and things in connection with the said 
case on my behalf or with the execution of any decree or order 
passed in the case in my favour which I shall be entitled or per¬ 
mitted to do myself, and, in particular, shall be entitled to with¬ 
draw or compromise the case or refer it to arbitration or to agree 
to abide by the special oath of any person and to withdraw and 
receive documents and any money from the court or the opposite 
party and to sign proper receipts and discharges for the same and 
to engage and appoint any other pleader or Advocate whenever 
he thinks proper to do so AND I agree to pay him as his fee the 

sum of Rs.-(or such legal fee as can under the rules of the 

1 ligh Court he taxed as cost) irrespective of my success or failure 
in the case, provided that if the case is heard at any place other 
than the usual place of sitting of the court the pleader shall not 
be bound to attend except on my agreeing to pay him a special 
fee to be settled between us. 

12—Power of attorney to accept composition 

of debts 

liV THIS ROWTR OF ATTORNHY we AB etc. and CD 
etc. carrying on business under the firm name of AB & Co. do 
hereby appoint XY etc. our attorney in our firm name or other- 
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wise on our behalf to do any or all of the following acts:— 

1. To accept, assent or agree to, or enter into, any composi¬ 
tion arrangement, liquidation or agreement which has been or 
may be proposed to be made or entered into by Messrs Z & Co. 
or any partner in their firm to, with, or for the benefit of, their 

or his creditors in respect of a debt of Rs.-which is now due 

to our said firm from the said Z & Co. on balance of account for 
goods supplied or any other claim or demand which we or our 
said firm may have against the said Z & Co. or any partner m 

their firm; 

2. To attend personally or otherwise and vote at meetings 
of creditors of the said Z & Co. or any partner in that firm and 
if need be to appoint himself or any substitute to be our proxy 

for that purpose; 

3. To prove for, demand, receive and recover all demands, 
compositions and sums of money whatever which are or may be¬ 
come due to us or our said firm under or in pursuance of any such 
composition, arrangement, liquidation or agreement as aforesaid 
or in any insolvency proceeding or otherwise howsoever in respect 
of the aforesaid debt, claim, or demand, or in respect of any in¬ 
terest due or to accrue due upon the same or any part thereof: 

4. To settle, and adjust all accounts and questions between 
us and our said firm and the said Z & Co. or any partner in that 
firm, or the trustee or trustees acting under any such composition, 
liquidation or arrangement as aforesaid or the receiver in insol¬ 
vency proceedings or any other person or persons in relation to 
the said debt or any of the matters aforesaid; 

5. Upon receipt or recovery of any such demands oi 
moneys as aforesaid, to sign and execute effectual receipts re¬ 
leases or discharges for the same. 

[Add other clauses necessary) e.g., to take or defend legal 
proceedings, to compromise, to execute deeds, to appoint subs¬ 
titutes, to act generally and at the end ratification clauses). 

(For forms of these clauses see Precedent No. 14). 

In witness etc. 
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fo collect 
dcbCi 


To receive 
.1 sum of 
money 

I’o acquire 
I.uhIs etc. 


15—Power of attorney to obtain letters of 

Administration 

KNOW ALL MEN BY THESE PRESENTS that whereas 
tile late CD etc. died on the-day of-at Lucknow in¬ 

testate leaving me AB etc. one of his brothers and legal heirs 
surviving him AND WHEREAS I am at present temporarily 
living in Pakistan which is outside the province in which the 
estate of the said CD lies and I can not therefore at present ad¬ 
minister it NOW L the said AB hereby appoint XY etc. my 
attorney for me, in my name and on my behalf to apply for 
and obtain from the proper court letters of administration to 
the C'ttatc of the said CD for my use and benefit and to admi¬ 
nister the said estate accordingly until I shall duly apply for 
and obtain letters of administration to the estate in my own 
name AND I hereby agree and undertake to ratify and confirm 
all and whatever my said attorney shall lawfully do or cause 
to be done by virtue of this deed. 

In witness etc. 

14—Forms of various clauses giving different 

kinds of authority 

(Anx one or more of f/jese ciniises may, where necessary, 
and will) necessary modifica/ions, he embodied in any (tower of 
a/lorney ). 

(1) To demand, sue for, enforce payment of, and receive, 
and give effectual receipt and discharges of, all moneys, securi¬ 
ties for money, debts and legacies which I now possess or to which 
I am now entitled or which I may possess or to which I may be¬ 
come entitled or which are or may become due owing, payable or 
transferable to me from any person or persons. 

(2) To receive from XY & Co. the sum of Rs.-which is 

due to me from him on account of-and to give receipt 

for the same. 

(3) From time to time to purchase, take on lease or mort¬ 
gage or otherwise acquire and hold all such houses, buildings and 
lands, as shall be thought necessary or expedient for or in relation 
to any of the purposes or objects aforesaid. 
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(4) To borrow from time to time such sums of money and 
cn such terms as the said attorney (or attorneys) may think expe¬ 
dient for or in relation to any of the purposes or objects afore¬ 
said upon my personal security or the security of any of my pro¬ 
perty or otherwise or for such purposes to give, execute and make 
such mortgages, charges, pledges or other securities with such 
covenants, powers and permission as he (they) may think fit and 
proper subject to the condition that at no time the total amount 
of the debts borrowed by the said attorney (or attorneys) as afore- 


To borrow 
money 


said shall be allowed to exceed the limit of Rs.- 

(5) To take possession of and to manage all my property To manap 

now owned or possessed by me or which I may own or possess in 
future and to do all such lawful acts as he may consider neces¬ 


sary and expedient for such management and as may be for niy 
advantage and for the benefit of my estate and m particular to 
settle all lands, to reclaim waste lands, to eject tenants, to accept 
surrenders, to collect all rents and other zamindari dues and to 
grant receipts and effectual discharges for the same, and to take 
all lawful proceedings and means, by distraint or suit or otherwise, 
for recovering and receiving the said rents and dues; to com¬ 
pound claims against tenants and to purchase movable property 
from them in lieu of rents and other dues; to grant pat fas, and 
to obtain kabuliyafs, to take lawful action for enforcement of all 
agreements and covenants entered into by tenants, and to re¬ 
cover damages or enforce ejectment or other remedies in case of 
breach of contracts; and to cultivate or get cultivated all sir and 
other lands at present cultivated by me or under my direction 
and all other lands which the said attorney may consider it proper 
to cultivate. 


(6) To sell, convert, collect, get in or manage or collect or To manage 
otherwise administer any property movable or immovable which estates 
may be vested in me alone or jointly with any other person as a 

trustee, executor or administrator and to execute and sign any 
deeds and generally to do any acts which I could lawfully have 
executed, signed and done in any such capacity. 

(7) To collect rents from tenants of houses, shops, plots and 
compounds belonging to me and to give receipts for the same and 
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houses 
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agents and 
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!'() lake 
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CO eject tenants from and settle new tenants in the said houses, 
shops, plots and compounds whenever he considers this to be 
in my interest and to take all necessary steps legal and otherwise 
which may be required for this purpose. 

(8) To appoint and employ any agents, karindas, patwaris, 
sazawals, peons or other servants necessary for any of the pur¬ 
poses aforesaid at such remuneration, commission or salary as the 
said attorney may think proper and from time to time to dimiss 
or discharge such agents etc. and to appoint or employ others in 
their places. 

(9) To sell with my permission and consent for proper and 
adequate consideration any part of my property, to receive the 
price thereof and to grant receipt or effectual discharge for the 
same, and to execute and sign and get registered the sale deeds and 
other deeds necessary to complete the sale. 

(10) To sell and convert into money any goods or things 
which now belong or at any time or times hereafter shall belong 
to me. 

(11) To draw, accept, endorse, negotiate, pay or satisfy any 
hills of exchange, promissory notes, cheques, drafts, hufidis, orders 
for payment or delivery of money, securities, goods, bill of lading 
or other Jiegotiable or mercantile instruments or securities which 
may be deemed necessary or proper in the course of or in relation 
to aforesaid business or affairs. 

(12) As my act to sign a deed of sale of-or of mortgage 

of-(Describe briefly the nature of the deed) to secure- 

already prepared and written (or, intended shortly to be prepared 

.md written) made (or, intended to be made) between- 

and-. 

(13) To execute and sign all such deeds as shall be required 
or may be deemed proper for or in relation to all or any of the 
matters or purposes aforesaid. 

(14) To take, prosecute or defend all legal proceedings 
touching any of the matters aforesaid or any other matters in 
which I am or may hereafter be interested or concerned and also, 
if thought fit, to compromise, refer to arbitration, withdraw or 
confess judgment in, any such proceeding as aforesaid. 
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money 


(15) To state, settle, adjust, compound, submit to arbitra-To settle 
tion and compromise, all suits or other legal proceedings, accounts, 
claims and demands whatsoever which now are, or hereafter shall 
be, pending between me and any person or persons in such manner 
in all respects as the said attorney shall think fit. 

(16) To invest any of the said moneys in or upon any otTo invest 
the Government securities, bonds, promissory notes or stocks 
my own name and from time to time to vary the said investments 
or any of them into or for any other of the same or like nature 

and in the meantime and pending any such investment to deposit 
the said moneys and any part thereof in any bank which the said 
attorney may think proper. 

(17) To vote at the meetings of any Co. or Cos. and other-J q vote 
wise to act as my proxy or representative in respect of any shares, at meetings 
stock or debenture now held or which may hereafter be acquired 

by me and for that purpose to sign and execute any proxies or 
other instruments in my name and on my behalf. 

(18) From time to time to appoint and remove at pleasureXo appoint 
any substitute or substitutes .as attorney or agent under him in substitutes 
respect of all or any of the matters aforesaid upon such terms and 

on such salaries or remuneration as he shall think fit. 

(19) AND in case of the death of the said attorney orAlterna- 
of his inability or unwillingness through absence, illness or other- . 
wise to act as my attorney in relation to all or any of the matters 
aforesaid, then I hereby appoint XY etc. to act as my attorney case of 
in place of the said .attorney after his death or during such in- ‘“ability 
ability or unwillingness and in the latter case either permanently 

or from time to time during the subsistence of any such inability 
or unwillingness (as the c.ase may be) unless and until this deed 
shall be revoked or otherwise determined in like manner as if 
the name of the said XY had been inserted in this deed instead 
of the name of the said attorney. 

(20) Generally to act as my attorney or agent in relation To act 
to the matters aforesaid and all other matters in which I may be generally 
interested or concerned and on my behalf to execute and do all 

deeds, acts or things as fully and effectually in all respects as I 
myself do if personally present. 
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(21) 1 hereby for myself, my heirs, executors, administrators 
and legal representatives ratify and confirm and agree to ratify 
and confirm whatsoever my said attorney shall do or purport to 
do by virtue of this deed. 

(22) Provided always that this power of attorney shall not 
revoke or in any manner affect any previous power of attorney 
given by me to any other person or persons for any purpose but 
such other power or powers shall remain and be of the same force 
and effect as if this deed had not been executed. 

(23) Provided always (or, also, if any of/jcr proviso is addc.l 
hvjoiv) that this power of attorney shall remain in force for a 
pciiod of one year only) or, until I return from my' trip to Europe 
where I am proceeding shortly). 

(24) And I hereby agree that this power of attorney shall 

be irrevocable for a period of-. 

15—Revocation of a power of attorney 

Know all MEN BY THESE PRESENTS that I, AB etc., 
hereby revoke all and singular the powers and authorities given 
by me to CD etc., by virtue of a Power of Attorney dated the 


Provided that this revocation shall not affect and shall be 
without prejudice to any act or deed lawfully done or to be done 
by the said CD etc., under the powers conferred on him before 
he has knowledge of this revocation. 

In witness whereof etc. 

16—Appointment of one attorney in place 

of another 

KNOW' etc. 

Whereas by a Power of Attorney dated-1, AB etc., 

appointed CD etc., as my attorney and gave him certain powers 
and authorities specified therein with the restrictions and limita¬ 
tion therein mentioned. 

AND where.is I am now desirous of appointing EF etc., .is 
mv atiortiey in jslace of the sail! CD etc. 
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NOW I hereby revoke etc., (as in para 1 of precedent No. 





AND further I hereby appoint the said EF my attorney in 
my name and on my behalf to do all acts and to exercise all the 
powers and authorities mentioned in the aforesaid power of attor¬ 
ney dated-with such restrictions and limitations as arc 

mentioned therein, in as effectual a manner as if the name of the 
said EF had been inserted in the said power of attorney in place of 
the said CD. 


AND I hereby agree that all acts, deeds and things lawfully 
done by the said EF for me under powers hereby given to him 
shall be construed as acts, deeds and things done by me and I 
undertake to ratify and confirm all and whatsoever the said 
EF shall lawfully do or cause to be done for me by virtue of the 
powers given by this deed. 


IN WITNESS etc. etc. 


17—DEED giving further power to attorney 

KNOW ALL MEN etc. WHEREAS I, AB etc. have by power 

of attorney dated the-appointed CD as my attorney with 

the powers therein contained AND whereas I am desirous of giv¬ 
ing the said CD further powers and authorities hereinafter con¬ 
tained NOW I, the said AB hereby give to and vest in the said 
CD the following further powers and authorities, that is to say, 
in my name or on my behalf to do the following acts:— 

1. - 


2 . - 

3. - 

Provided always that nothing herein contained shall in any 
way prejudice or affect the powers or authorities given or con¬ 
ferred by the aforesaid power of attorney and this power of 
attorney shall take effect and be in force concurrently with and 
solely by way of extension and enlargement of the aforesaid 
power of attorney. 
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Preliminary Note 

In England there are two kinds of bonds: (1) Single bonds, and (II) 
Double or conditional bonds. A single bond is one without any condi¬ 
tion or penalty, whereby one person binds himself or several persons, 
jointly or jointly and severally, bind themselves to pay to another person 
or several persons, a specified sum of money cither forthwith or on a 
specified date. Such bonds are now rare in England but arc common 
in India where they are known generally as simple money bonds. 

A conditional bond is one whereby a person binds himself to pay a 
specified sum of money and the obligation is agreed to become void on 
tlie fulfilment of a condition or the happening of an event, or on the 
obligor’s doing something or refraining from doing something. This 
is the common form of bonds in England and is employed even in 
cases of bond given for a simple money loan. In these cases the debtor 
gives a bond for a larger amount than that borrowed (usually double) 
and enters into a condition that the bond will become void if he re¬ 
pays the loan with interests on a specified date. In India, this form 
is rarely used in case of bonds given for loans but is generally used for 
other kinds of conditional obligations, c.g., security bonds. 

A bond is usually drawn up in the form of deed poll. A condi¬ 
tional bond consists of two essential parts, viz., (1) the obligation, 
and (2) the condition. Sometimes recitals are introduced between 
the two parts for the purpose of explanation of the conditions which 
follow them. The sum named in the bond is sometimes intended to 
be a penalty, and sometimes liquidated damages. When it amounts to 
a penalty, the obligee is not entitled to recover for the breach of con¬ 
ditions the whole amount but only a reasonable compensation not 
exceeding such sum (vide Section 74, Indian Contract Act). Whether 
the sum named is by way of penalty is a question of intention. But 
in any case it is advisable to fix the sum for which a bond is taken at 
the maximum figure to which damages apprehended from the breach 
can possibly go, as the sum entered in the bond is the maximum which 
the obligee can claim, even if damages actually incurred are larger. 

The bond is usually commenced by saying "know all men, (in 
England, the words "by there presents" are also added but they are 
unnecessary), but we can also begin with By this bond I bind myself 
etc.” But if the bond is not drafted in the English form we can say 
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"THIS Bond executed by etc.” or in any other form (In the precedents 
different forms have been given in different cases simply to show that 
the same thing can be effected in different ways). 

In cases of loans the form of a simple money bond in vogue in Simple 

India is better than that of the conditional bond in vogue in England, loans 

both because it is simpler and more direct as well as because in the 

English form it is necessary to fix a miximum sum claimable and the 

creditor is obliged to bring a suit when the amount due to him on 
account of the principal and interest reaches that maximum. 

A simple bond is to be distinguished from a promissory note 
inasmuch as money payable under the bond is not payable to the order 
of the obligee or to the bearer of the instrument. 

The object in view in the execution of a bond can as well be served Use of 
by an agreement. The difference between the two is purely formal, bonds 
A bond is executed in the form of a deed poll and conditions are men¬ 
tioned in an indirect form, that is, not that the obligor will do this or 
that and will pay so much as damages or compensation if he does not 
do so, but that he will pay so much unless he does this or that. An 
agreement is executed as a deed between two parties and directly ex¬ 
presses the real obligation intended to be created, e.g. A covenants 
with B that he will do so and so or will not do so and so and that if he 
commits a breach he will pay the sum stipulated. Both forms are 
equally good, but in some cases the latter is preferable. For security 
bonds when the liability is necessarily limited to the amount of secu¬ 
rity offered, the bond form may be suitable. 

Under Section 37 of the Indian Contract Act promises bind the Heirs and 
representatives of the promisors, and the right to enforce a promise reprcscn- 
dcscends, under the general law, to the heirs and representatives, unless 
a contrary intention appears from the contract, cither expressly or im¬ 
pliedly. The common instance of a contrary intention being implied 
from the nature of the contact is that of contracts of a purely personal 
nature, such as a contract to marry, a contract to paint, etc. It is 
therefore unnecessary to mention the personal representatives or suc¬ 
cessors in title of the obligor or obligee in the "obligatory” part of the 
bond. In the "condition” part, however, the "heirs and representa¬ 
tives” of the obligor and the "heirs, executors, representatives and 
assigns” of the obligee have to be mentioned, because the condition re¬ 
fers not to the persons upon whom the obligation is binding or for 
whose benefit it ensures but the persons by whom and to whom the act 
or acts is or are to be done by the doing of which the obligation is 
avoided, and they are not necessarily the same as the persons bound by, 
or entitled to enforce, the obligation. For instance, if an obligor pro¬ 
mises that he will pay a sum of money on a certain date, the promise 
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can be enforced after his death against his representatives (Section 37, 
Contract Act). But if the bond is in English form and contains the 
condition that it shall be void if the obligor pays the money on a certain 
date, there is no law under which it can be said that the bond would 
be equally void if the obligor’s heir pays the money and after obligor’s 
death the bond can be enforced against his heir under Section 37, even 
though he has paid the money, as it was not the payment by the obligor’s 
heir which could avoid the bond. 


Two rates Sometimes the parties agree that in case of default of payment on 
of interest a certain date, a higher rate of interest would be payable. Such an 

agreement is penal under Section 74 of the Contract Act. In order to 
take the contract out of Section 74 a simple device is usually employed 
of fixing the higher rate of interest originally and providing that if the 
debtor shall pay on a certain date the principal and interest at the lower 
rate the creditor would accept such lower rate and would not insist 
on the higher rate originally fixed. Such a contract is, however, possible 
only when the deed is between parties and is signed by the creditor also 
and is not in the form of a deed poll, as the covenant about acceptance 
of reduced interest is one by the creditor and not by the debtor. 


Stamp duty Por Administration Bond 

„ Bottomry Bond 

„ Customs Bond 

„ Indemnity Bond 

„ Respondentia Bond 

„ Security Bond 

„ Other Bonds 
„ IIypothcc.«lon Bond .S:imc n, mortgage. 

If a simple bond under which the obligor undert.ikes to p.iy money 
or to deliver gr.iin is not .ittested it is chargeable as an agreement, as It 
does not then co.ne under the definition of ho.td (See Ahhma) v. Du/.i 

Dm, 73 I. C. 46S (Oudh)). 

Rcglstra- Registration is not necessary unless, as in security and hypothecation 

^*0*1 bonds, any immovable property is charged or hypothecated. 


See Art. 2. 
See Art. \6. 
Sec Art. 26. 
See Art. 34. 
See Art. 56. 
Sec Art. 57. 
Sec Art. 15. 
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1 —Simple money Bond (for money borrowed, 

short form) 

I, AB son of CD by caste-and resident of-(or, 

we, AB etc. and XY etc.) having borrowed Rs.-from EF etc. 

son of GH by caste-and resident of-(or, being 

indebted to EF etc. to the extent of Rs.-due to him on 

account of the price of-purchased by me, or under a pre¬ 
vious bond dated-) hereby promise (or, ourselves jointly 

and severally promise) to pay to the said EF the said sum of 

money on demand (or, on the-, or, within- 

years of this date) with interest thereon from the date of this 

bond at the rate of-per cent per annum (or, with compound 

interest at-per cent per annum with half yearly rests). 

Dated the-day of-. 

(Signed)- 

Witness- 

Witness- 

2—Ditto (another form) 

KNOW ALL MEN that, I, AB etc. having borrowed Rs.- 

from EF etc. (or, being indebted etc. as in Form 1) hereby agree 
as follows:— 

1. That I shall pay to the said EF the said sum of Rs.- 

on demand (or, within-years or, on the-). 

2. That I shall pay interest on the said sum or on so much 
thereof as shall for the time being remain unpaid at the rate of 

•-per cent per annum by half yearly payments on the 

-day of-and the-day of-in each year. 

3. That in case any interest is not paid on due date the same 
shall be added to the principal and shall bear interest at the rate 
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and payable on the. dates hereinbefore mentioned. 
Dated the-day of-. 


3—Ditto (for money due with recitals) 


THIS BOND is made on the-by me, AB etc. 

Whereas I owe Rs.-to EF etc. on the folowing 

accounts:— 

(i) On account of the principal and interest due under a 

bond executed by me in his favour on the-, Rs.-; 

(ii) On account of the price of a bullock purchased by me 

from him on the-, Rs.-. 

(iii) On acount of various loans taken by me from him on 

baht khata from-to-, Rs.-, 

(iv) On account of rent for the years-, Rs.-, 

(v) On account of a decree of the Court of-dated 

-in his favour and against my deceased father CD. 

NOW in consideration of the aforesaid liability I hereby pro¬ 
mise to pay to the said EF the said sum of Rs-within 

years and interest thereon or on so much thereof as shall for the 

time being remain unpaid at the rate of-per cent per annum 

payable half yearly on the-day of-and the day 

of-in each year. 

AND I hereby agree that in case (as cl. 3 of form 2). 

In Witness Whereof I, the said AB have put my signature 

hereunder. 

4—Instalment Bond 

I, AB etc. having borrowed Rs.-from CD etc. hereby 

promise to pay to the said CD the said sum of Rs. in twelve 
equal half yearly instalments payable on the and on the 

_in each year (or, in twelve instalments of the amounts 

and payable on the dates hereinafter mentioned) and also on the 

same dates interest at the rate of-per cent per annum from 

the date of this bond on the said sum or on so much thereof as 

shall remain due on the said dates. 

AND I hereby .agree that in case I fail to pay up any two 
consecutive instalments of principal with interest due hereunder 
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on the due dates, the whole amount then due under this bond shall 
become payable at once. 

Details of instalments 

Amount Due date 

5 —Equated instalments Bond 

I, AB etc. having borrowed one hundred rupees (Rs. 100) 
from EF etc. hereby promise to pay to the said EF the said sum 

of Rs. 100 and interest at the rate of-per cent per annum 

in twelve equated instalments of the principal and interest com¬ 
bined of Rs.-each payable on the-day of-and 

the-day of-in each year, the first instalment being 

payable on the-day of-; 

AND I hereby agree that in case any such instalment shall 

remain in arrears for one month the whole money then due on 
account of the principal and interest shall thereupon become pay¬ 
able at once. 

6—Simple money bond (in English form) 

KNOW ALL MEN that I, AB etc. hereby bind myself to EFBond 

etc. for the payment to the said EF of the sum of Rs.- 

(double the sum borrowed), (or, BY THIS BOND I, AB etc. 
am held and firmly bound to EF etc. for the payment to him of 
the sum of Rs.-). 

Signed by me this-day of-. 

(Witness)- 

(Signature)- 

The condition of the above written bond is such that if I or Condition 
my heirs, executors or administrators pay to the said EF or his 

heirs, executors, administrator or assigns on or before the- 

day of-the sum of Rs.-with interest thereon at the 

rate of Rs.-per cent per annum from the-day of 

-then the above written bond shall be void but other¬ 
wise shall remain in full force. 

(Or, the above written obligation is conditioned to be void in 
case the above bounden AB or his heirs etc. pays to the said EF 
etc.). 
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7—Ditto, with several obligors with separate 

liabilities 

« 

KNOW etc. that we, AB etc. CD etc, and EF etc., hereby 
bind ourselves respectively severally and not jointly for the pay¬ 
ment to GH etc. of the respective sums following, that is to say 

as to the said AB the sum of Rs.-, as to the said CD the 

sum of Rs.-, and as to the said EF the sum of Rs.-. 

(Condition). 

8—Bond with conditions in a Schedule 

Bond in Form 6) 

WHEREAS the Board of Industries of the United Provinces 

of Agra and Oudh has made a grant of Rs.-to the above 

bounden AB etc. on the terms and conditions specified in the 
schedule hereto. Now the condition of this bond is such that if 
the above bounden AB and his heirs, executors, administrators, 
successors shall observe and perform each and every one of the 
terms and conditions specified in the schedule hereto then the 
above written bond or obligation shall be void, otherwise the same 
shall remain in full force and effect. 

The Schedule tiboie referred to. 

^—Bond by a debtor and his surety for a loan 

THIS BOND is executed on the-day of-by us 

AB etc. (debtor) and CD etc. (his surety); 

Whereas EF etc. has this day advanced a loan of Rs.- 

lo me the said AB at the request of my surety the said CD on the 
terms and conditions hereinafter appearing; 

NOW we the said AB and CD hereby jointly and severally 
bind ourselves to the said EF to pay to him etc. (<7S in Form No. 1). 

10—Ditto, for an existing liability 

THIS BOND etc. {us in Form 9). 

Whereas I the said AB owe Rs.-to EF etc. on the fol¬ 

lowing accounts (rrs in Form 3). 

AND whereas in consideration of the said EF refraining from 
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instituting a suit for the said sum, I, the said AB, have agreed to 
give this bond with the said CD as his surety. 

NOW WE, the said AB and CD, hereby etc. (as in Form 9). 

11—Instalment Bond, with surety, for an existing 
liability (in the form of a deed) 

THIS BOND is made the-day of-BETWEEN Bond 

AB etc. (hereinafter called "the debtor”) of the first part AND^® 

CD etc. (hereinafter called "the surety”) of the second part AND 
EF etc. (hereinafter called "the creditor”) of the third part. 

WHEREAS Rs.-is still due to the creditor from the 

debtor under the decree No.-dated-, in re:- 

passed by the Court of-on account of the arrears of 

rent for village-. 

AND WHEREAS the lease of the said village has again been 
settled with the debtor on the debtor agreeing to undertake pay¬ 
ment of the said sum due under the said decree. 

AND WHEREAS on the application of the debtor the cre¬ 
ditor has agreed to accept an instalment bond with surety for 
the said sum due under the said decree without interest. 

AND WHEREAS in consideration of the creditor having 
agreed to accept payment of the said sum by instalments the surety 
has agreed to guarantee payment of the said sum in accordance 
with the terms of this bond. 

NOW THIS BOND WITNESSES and it is hereby agreed and Covenants 
declared as follows:— 

1. For consideration aforesaid the debtor and the surety 
hereby jointly and severally covenant with the creditor to repay to 

him the said sum of Rs.-in six equal half yearly instalments 

on the-day of-and the-day of-in each year 

commencing from the-day of-next. 

2. If any of the said instalments or any part thereof shall 
be in arrears for thirty days after the said instalments shall have 
become payable as aforesaid, then the whole of the said sum of 

Rs.-or such part thereof as shall for the time being remain 

unpaid shall immediately become due and p.iyable with interest 
thereon at-per cent per annum up to the date of actual 
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payment thereof and the debtor and the surety hereby jointly and 
severally covenant to pay the same to the creditor. 

IN WITNESS WHEREOF etc. 

12—Bond (with sureties) for a loan repayable 
in equated instalments with hypothecation of 
property (in the form of a deed) 

THIS DEED is made the-day of-BETWEEN 

AB etc. (hereinafter called "the borrower”) of the first part, 
AND CD etc. (1st surety) and EF etc. (2nd surety) (herein¬ 
after collectively referred to as the "sureties”) of the second part 
AND GH (hereinafter called "the Creditor”) of the third part; 

WHEREAS the borrower has applied to the creditor for the 

advance of a loan of Rs.-repayable with interest at- 

per cent per annum by instalments hereinafter specified; 

AND WHEREAS the sureties have agreed to give security 
for the repayment of such loan in the manner hereinafter appear¬ 
ing, and the creditor has agreed to advance such loan on such 
security. 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said agreement and in consideration 
of the sum of-rupees (Rs.-) advanced by the credi¬ 

tor to the borrower (the receipt of which is hereby acknowledged) 
the borrower and the sureties hereby jointly and severally cove¬ 
nant with the creditor as follows:— 

(1) The borrower and the sureties will pay to the creditor 

the said sum of Rs.-with interest thereon at the rate of 

per cent per annum computed from the date hereof by four half- 
yearly instalments of principal and interest combined of Rs. 
each payable on the following dates:— 

Ins/iilfJiciif Dhc date 

1st instalment - 

2nd instalment ■ 

3rd instalment -- 

4ih instalment 

(2) If any of the instalments aforesaid shall be in arrears in 
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whole or part, the whole sum then remaining due to the creditor To pay 
under this deed on account of principal and interest shall there- 
upon become payable at once and the borrower and the sureties 

will be liable jointly and severally to pay the same. 

2. For the consideration aforesaid and in further pursuance Hypothe- 

j 1 * I ^ cstors 

of the aforesaid agreement the borrowerjlst suretyl2nd surety'' 
hereby grant (s) and transfer (s) by way of simple mortgage to 
the creditor ALL that property described in the schedule hereto, 
to the intent that the said property hereby mortgaged shall re¬ 
main and be charged by way of simple mortgage as security for 
the payment to the creditor of the said principal money and in¬ 
terest in accordance with the covenants herein contained. 

3. The borrower|lst suretyl2nd surety hereby covenant 
with the creditor that the said property is free from encumbr- 

ances. 

4. It is hereby agreed and declared that in case of default inEnforce- 
the payment of such sum on account of principal 

as may become due under the covenant hereinbefore contained the j-emedies 
creditor may forthwith enforce against the said property hereby 
mortgaged or any part thereof all or any of the remedies of the 

holder of a simple mortgage. 

In WITNESS etc. 

13—Bond for loan (in the form of a deed) with 
provision for lower rate of interest in case of 
punctual payments and with sureties 

(another form) 

THIS DEED etc. {as in form 12). 

WHEREAS the creditor has agreed to advance to the borro¬ 
wer a loan of Rs.-repayable in years with interest at 

the rate hereinafter specified on the security of the sureties. 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said agreement and in consideration 
of the said sum of Rs.-advanced by the creditor to the 

If the mortgage is made by one strike off the other two. If it is 
made by two strike off the third and add "and” between the two. If it is 
made by all the three add "and” between the second and third. 
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borrower (the receipt of which is hereby acknowledged) the 
borrower hereby covenants with the creditor that he will repay 

the said sum of Rs.-to the creditor within-years from 

this date and will in the meantime and for so long as any part of 
the said principal sum or any money to be treated as principal 
hereunder remains unpaid pay interest on the said sum or on so 
much thereof as shall for the time being remain unpaid at the rate 

of nine per cent per annum half yearly on the-and- 

in each year. 

PROVIDED ALWAYS that the creditor shall accept interest 
at the reduced rate of 6 per cent per annum in lieu of the rate of 
9 per cent per annum for any half year in respect of which the 
borrower shall pay interest at such reduced rate not later than 
-days after due date. 

2. In consideration of the creditor advancing the said loan 
to the borrower the sureties hereby jointly and severally guarantee 
the repayment of the said loan with interest to the creditor in 
accordance witli the covenant hereinbefore contained. 

IN WITNESS WHEREOF etc. 


14—Administration Bond by a person obtaining 
letters of administration (S. 291, Succession Act) 


liond 


Recitals 


KNOW ALL MEN that we, AB etc. and CD etc. (surety 
lor the said AB) hereby bind ourselves jointly and severally to 

-Esq., District Judge of-for the payment to 

him or his successor in office of the sum of Rs.-. 

Signed by us on the-day of-. (Signatures). 

Whereas by an order of the Court of the said District Judge 

of-made on the-day of-the above named AB 

has been appointed administrator of the estate of XY deceased 

subject to the said AB entering into a bond of Rs.-with 

one surety in the s.ame sum for the due collection getting in and 
administrating the estate of the deceased. 

AND WHEREAS the said AB has agreed to enter into the 
above mentioned bond and the said CD has agreed to enter into 
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the said bond as surety for the said AB. 

NOW the condition of the above written bond is such that if Conditions 
the said AB do and shall within six months from the grant to him 
of letters of administration of the estate of XY deceased, or such 
further time as the said Court may appoint, exhibit in the said 
Court an inventory containing a full and true estimate of all the 
property, in possession, and all the credits, and also all the debts 
owing by any person to which the said AB is entitled as admi¬ 
nistrator, and do and shall, within one year from the said grant, 
or such further time as the said Court may appoint, exhibit an 
account of the estate of the said deceased, showing the assets which 
have come to his hands and the manner in which they have been 
applied or disposed of, and do and shall well and truly administer 
the said property, credits and estate according to law, and shall 
deliver and pay to such person or persons, as shall be lawfully 
entitled thereto, all the rest and residue of the said property, cre¬ 
dits and estate which shall be found remaining upon the said 
administration account, then the above written bond shall be void 
but otherwise it shall remain in full force. 

Signed etc. 

15—Security Bond given on the grant of a 
succession certificate (Sec. 375, Succession Act) 

Bond (fls in Form 14) 

WHEREAS the Court of the said District Judge has on the Recitals 
•-passed an order for the grant to the said AB of a succes¬ 

sion certificate to the estate of XY deceased on condition of the 
said AB executing a bond with one surety for the amount of 

Rs.--for the purpose hereinafter appearing; AND whereas 

the said AB has agreed to enter into the above bond and the said 
CD has agreed to enter into the above bond as surety for the said 
AB. NOW the condition of the above bond is such that if the 
said AB shall justly and truly account for the debts and other secu¬ 
rities of the said XY deceased received by him and shall indem- Condition 
nify the persons who may be entitled to the whole or any part of 
such debts and securities then, etc. (rts in Form 14). 
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16— Administration Bond by guardian appointed 

under the Guardians and Wards Act 

Bond {as in Form 14) 

WHEREAS by an order of the Court of the said District 

Judge-made on the-day of-under Section 15 

of the Guardians and Wards Act, 1890 the above named AB has. 

subject to his entering into a bond for Rs.-, with a surety 

in the same sum, been appointed guardian of the property, mov¬ 
able and immovable of IJ, minor son of KL; And Whereas the 
said AB has agreed to enter into the above-written bond, and the 
said CD has agreed to enter into the same bond as surety for the 
said AB, NOW the condition of this bond is such that, if the said 
AB do and shall justly and truly account whenever called upon 
to do so for what he may receive in respect of the property of the 
said IJ and do and shall carefully observe, perform and keep all 
orders and directions of the said Court touching or concerning the 
estate and effects of the said minor and his property, and touch¬ 
ing and concerning all such moneys and estates as he the said 
AB shall receive as such guardian as aforesaid, and in all things 
conduct himself properly, then etc. {as in Form 14). 

17— Security Bond by a debtor under S. 21 of the 

Provincial Insolvency Act 

Bond {as in Form 14) 

Whereas AB has been ordered under Section 21(1) of the 
Provincial Insolvency Act to give reasonable security for his 
appearance until final orders are made upon the insolvency peti¬ 
tion filed by him (or his creditor), And Whereas CD has con¬ 
sented to be surety for the said AB, NOW the condition of the 
above obligation is such that if the said AB shall appear before 
the Court whenever called upon by it to do so, then etc. (<ts in 
Form 14). 

18—Security bond by a receiver appointed in a suit 

Bond {as in Form 14) 

Whcrc.is a suit has been filed in the court of the said District 


Recitals 
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Judge by EF etc. against GH etc. for the possession of the im¬ 
movable and movable property entered in the schedule to the 
plaint in the said suit; 

AND Whereas by an order of the said Court AB has been 
appointed receiver of all the property in suit on the terms and 
conditions mentioned in the said order and subject to his entering 
into a bond for Rs.-with one surety for the purpose herein¬ 

after appearing; 

AND Whereas the said AB has agreed to enter into the above 
bond and the said CD has agreed to enter into the above bond as 
surety for the said AB. 

NOW the condition of the above bond is such that if the Conditions 
said AB shall duly account for all and every sums and sum of 
money which he shall as such receiver receive on account of the 
rents and profits of the immovable property and in respect of the 
movable property mentioned in the plaint in the said suit at such 
periods as the said court shall appoint and shall duly pay the 
balances which shall from time to time remain in his hand as the 
said Court has directed or shall direct and has during the period 
of his appointment as such receiver fully obeyed and followed 
all the orders and directions passed and issued or which may here¬ 
inafter be passed or issued by the said Court to or for the guidance 
of the said AB as such receiver then etc. in Form 14). 

[Forms of bonds of security for stay of execution by original 
court, and by appellate court and for courts of appeal {Order 41, 

Rules 5, 6 and 10) are given in Appendix G to the Code of Civil 
Frocedure and as they are statutory forms they may be used for 
these purposes.] 

19—Cash security bond by an employee of Govt, 

(in the form of agreement) 

AN AGREEMENT made this-day of-—BET-Deed 

WEEN AB (hereinafter called the "depositor”) of the one part 
AND the Governor of the Punjab (hereinafter called the "Gov¬ 
ernor” of the other part. 

WHEREAS the depositor has been appointed to the post of Recital 
-in the-Department. 
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AND WHEREAS it was a condition of his said appointment 
that the depositor should deposit security to the amount of Rs.— 
for the discharge of his duties in the said appointment. 

AND WHEREAS the depositor has made the said deposit in 

cash (or has paid Rs.-in cash and has agreed to pay the 

balance by monthly instalments of Rs.-). - 

NOW THESE PRESENTS WITNESS and the parties hereto 

hereby agree as follows:— 

(1) The said deposit or any part thereof may be taken by 
the Governor for the purpose of indemnifying him, the Governor, 
from any loss caused by the act, negligence, or default of the 
depositor in losing, misappropriating, injurying, or failing to pre¬ 
vent injury to, any money or property while in his custody or 
under his supervision as a servant or officer of the said Depart¬ 
ment, or in permitting or failing to prevent the loss or misappro¬ 
priation of, or any injury to, any such money or property as afore¬ 
said by any person whosoever. 

(2) The said deposit or any part thereof may be applied for 
the purpose of realising any penalty for which the depositor may 
become liable under the rules of the said Department in force for 
the time being. 

(3) The said deposit may be retained by the Governor for 
six months after the depositor has either died in the said service 
or has quitted the same. 

(4) On the expiration of the said period of six months the 
said deposit will be repaid to the depositor or to the person then 
entitled to his property after his accounts have been passed by 
the officer authorised under the rules of the said Department to 
examine and pass the same and after all sums to which the Gov¬ 
ernor may bo entitled under the first clause hereof has been de¬ 
ducted therefrom. 

(5) Any additional sum deposited by the depositor and stated 
in the schedule hereto and verified by the signature of the deposi¬ 
tor and of the officer accepting the same may be applied in the 
same manner and shall be refunded subject to the same conditions 

as the said deposit. 

(6) If the said deposit is insufficient for the purposes set forth 
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in the first and second clauses hereof the depositor will pay to the Depositor 
Governor such sum as may be necessary to make up such defi- 

deficiency 

ciency. , ^ 


(7) The repayment either in whole or in part of the said Repayment 
deposit or any additional deposit made under the fifth clause 
hereof shall not exonerate the depositor or his estate or effects 
from liability to make good to the Governor any loss or damage 
for which the depositor was liable under the terms of these presents 
or the rules of the said Department and which was not made good 
before such repayment as aforesaid was made. 

IN WITNESS whereof the parties hereto have signed this 
agreement on the day and year first above written (or, respec¬ 
tively mentioned against their signatures). 


Bond 


20—Personal security bond by an employee (with 

sureties) pending the execution of a hypothe¬ 
cation bond 

KNOW ALL MEN that we AB etc. (principal), 

CD etc. (1st surety) 
and EF etc. (2nd surety), 

bind ourselves jointly and severally to XY etc. for the payment 
to the said XY of the sum of Rs.^-. 

Signed etc. {as in For;;/ 6). 

WHEREAS the above boiindcn AB was on the-day ofR.ccitaIs 

^appointed to and now holds and exercises the office of 
treasurer of the estate of the said XY. 

AND WHEREAS the said AB has been called upon to fur¬ 
nish security to the extent of Rs.-indemnifying the said XY 

against all loss and damage which he might suffer by reason of any 
property entrusted to the care of the said AB in the course of his 
duties as such treasurer being wasted, embezzled, stolen, misspent 
or lost dishonestly, negligently or otherwise by the said AB. 

AND WHEREAS the said AB has offered such security in 

landed property and as the verification of the value and adequacy 

of the security offered by the said AB is likely to take some time 

and the execution of the security bond will consequently be de¬ 
layed. 


10 
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AND WHEREAS the said XY has called upon the said AB 
to execute a personal bond with two sureties temporarily for such 
time as the security bond aforesaid is not executed. 

AND WHEREAS the said AB and the said CD and EF as 
the said AB’s sureties have entered into the above written bond 

in the penal sum of Rs.-conditioned for the due performance 

of his duties by the said AB and for the indemnity of the said XY 
against loss from the acts or defaults of the said AB until such 
time as the said AB offers adequate security and executes a regis¬ 
tered security bond. 

NOW the condition of the above written bond is such that 
if the said AB has whilst in the service of the said XY duly per¬ 
formed and fulfilled the duties assigned to him, or if the said AB 
and the said CD and EF shall indemnify the said XY from all and 
every loss and damage caused to the said XY from any act, omis¬ 
sion, neglect or default of the said AB in the course of discharge 
of his duties while in the service of the said XY, or if the said 
AB shall offer adequate security and execute a regular security 
bond as promised, then the above written bond or obligation shall 
be void and of no effect, otherwise the same shall be and remain 
in full force and virtue. 

PROVIDED ALWAYS that immediately on the said AB 
executing and delivering the security bond hereinbefore referred 

to this bond shall cease to have any effect. 

PROVIDED ALSO that neither of them the said CD and 
EF shall be at liborcy to terminate their suretyship except upon 
giving to the said XY six calendar months’ notice in writing of 
liis or their intention so to do and their joint and several liability 
under this bond shall continue in respect of all omissions and 
defaults on the part of the said AB until the expiration of the 

said period of six months. 

PROVIDED FURTHER that any forgiveness or forbearance 
on the part of the said XY or his administrators or executors or 
any of them towards the said AB in respect of his failure or 
neglect to perform such services and duties shall not in any way 
release or exonerate the said CD and EF or either of them their 
or cither of their executors or administrators in respect of their 
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or his liability under the above-written bond. 

IN WITNESS to the above written bond and to all the terms 
and conditions hereinbefore contained we have signed hereunder 
this-day of-. 

21—Security bond by sureties on behalf of a 
claimant to money due from Government 
to his deceased ancestor 

KNOW ALL MEN BY THESE PRESENTS that we, AB etc. Bond 
CD etc. and EF etc. hereby bind ourselves jointly and severally 
to the Governor of Bengal for the payment to the said Governor 
of the sum of Rs.-. 

Signed etc. (as in Form 6). 

WHEREAS XY was at the time of his death in the employ- Recitals 
ment of the Government of Bengal (or, was receiving a pen¬ 
sion of Rs.-from the Government of Bengal). 

AND WHEREAS the said XY died on the-and there 

was then due to him the sum of Rs.-for pay and allowance 

in respect of his said office (or, in respect of his said pension). 

AND WHEREAS the above bounden AB (hereinafter called 
the claimant) claims to be entitled to the said sum as heir of the 
said XY but has not obtained letters of administration of or a 
succession certificate to the property and effects of the said XY. 

AND WHEREAS the said Governor after making due in¬ 
quiry is satisfied that the claimant is entitled to the said sum and 
that it would cause undue delay and hardship if the said Governor 
insisted upon the production by the claimant of letters of admi¬ 
nistration of or a succession certificate to the property and effects 
of the said XY. 

AND WHEREAS the said Governor desires to pay the said 
sum to the claimant but under Government Rules and orders it 
is necessary that the claimant should first execute a bond with two 
sureties to indemnify- the said Governor against all claims to the 
amount so due as aforesaid to the said XY before the said sum 
can be paid to the claimant. NOW THE CONDITION of this 
bond is such that if, after payment has been made to him, the 
claimant shall refund to the said Governor the sum of Rs.-, Condition 
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if the said Governor so requires, and shall in any event indemnify 
and save the said Governor harmless from all liability in respect 
of the said sum and all costs incurred in consequence of any claim 
thereto THEN the above-written bond or obligation shall be void, 
otherwise the same shall remain in full force and virtue. 

IN WITNESS to the above -written bond and the condition 
thereof we, AB, CD, EF have signed hereunder this-day of 


22—Security bond by surety of the manager 
of an estate (hypothecating property) 

KNOW ALL MEN BY THESE PRESENTS that I, AB etc. 
hereby bind myself to CD etc. for the payment to the said CD of 
the sum of Rs.-to be paid to the said CD. 

Signed etc. {as in Form 6). 

WHEREAS EF etc. has been appointed by the said CD to 
the post of Manager of his estate on the condition that he shall 

furnish security to the amount of Rs.-for the faithful and 

honest performance of all such duties as may be required of him 
as such Manager as aforesaid. 

AND WHEREAS the said AB has in consideration of such 
appointment being made by the said CD agreed to give security 
for the said EF, in the manner hereinafter appearing. 

NOW THE CONDITION of the above-written bond is that 
if the said EF shall faithfully and honestly perform all his duties 
as such Manager as aforesaid and shall at all times account for, 
render and deliver in such manner and to such persons .is the said 
CD may appoint in that behalf all moneys securities for money 
and property of any kind whatsoever which he the said EF may 
recover or be entrusted with by virtue of his office as such manager 
as aforesaid and shall not lose, injure, destroy or in any way take 
or apply either for his own use or for any purpose other than 
those for which the same have been received by or entrusted to 
liim any such money securities for money or property as aforesaid 
then the above-written bond or obligation shall be void but other¬ 
wise it shall remain in full force and effect AND THESE PRE¬ 
SENTS ALSO WITNESS that for the consideration aforesaid and 
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as a security for the payment to the said CD of the said sum of Hypothe- 

Rs.-or any part thereof according to the terms and condi- 

tions hereof the said AB (hereinafter called the mortgagor) hereby 
transfers to the said CD (hereinafter called the mortgagee) ALL 
THAT the property described in the schedule hereto to the intent 
that the same shall remain and be charged by way of simple mort¬ 
gage in manner following, namely, that for the purpose of recover¬ 
ing the said sum of Rs.-or any such lesser sum as may be¬ 

come due by the mortgagor to the mortgagee by virtue of these 
presents, the mortgagee may enforce against the said property or 
any part thereof all or any of the remedies of the holder of a simple 
mortgage AND the mortgagor hereby covenants with the mort¬ 
gagee, that the said premises arc free from incumbrances PRO¬ 
VIDED ALWAYS that the mortgagor may terminate his afore-Condition 
said suretyship on the expiration of six calendar months’ notice 
in writing given by him to the said CD PROVIDED ALSO that 
notwithstanding the termination of his said suretyship the mort¬ 
gagor shall remain liable under these presents for any such act or 
default as aforesaid committed by the said EF before the termina¬ 
tion of the mortgagor’s suretyship and that for the enforcement 
of such liability the mortgage hereby created shall continue until 
released by the mortgagee. 

IN WITNESS whereof the said AB has signed hereunder on 
the-day of-. 

23—Security given by a legatee under a lost will 
to a purchaser of bequeathed property 

(with hypothecation) 

Bond {as in Form 22) 

WHEREAS the above bounden AB is the sole owner of the Recitals 
lands known as-described in the first schedule hereto. 

AND WHEREAS by his last will dated the-EF devised 

the said lands to the said AB absolutely; 

AND WHEREAS the said EF died on the-but probate 

of the said will was never obtained; 

AND WHEREAS the said will has been diligently sought for 
by the said AB but cannot be found; 
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AND WHEREAS by a deed dated the-all the children 

of the said EF have released the said lands from any claim which 
they or any of them might have thereto whether under the said 
will or by inheritance if the said EF had died intestate; 

AND WHEREAS the parties to the said deed of-are 

the only descendants of the said EF; 

AND WHEREAS by a deed of even date hereto the said 
AB has sold and transferred the said lands to the said CD abso¬ 
lutely; 

AND WHEREAS it has been agreed between AB and CD 
that for the better protection of the said CD and in addition to 
the ordinary covenants for title contained in the said sale deed 
the said AB should execute the above-written bond subject to the 
condition hereafter contained. 

NOW THE CONDITION of the above-written bond is 
such that if the said AB his heirs executors administrators or 
assigns do and shall from time to time and at all times here¬ 
after save harmless and keep indemnified the said CD from all 
suits losses costs charges whatsoever in respect of the said land in 
case it shall appear that the said will does not devise the said 
lands to the said AB absolutely or that the said will has been 
deposited with any person or persons by way of security or has 
been otherwise dealt with in such a manner as to prejudice or 
affect the absolute title of the said CD to the said lands or that 
the said will is for any reason invalid or that the said EF died 
intestate, then and in such case the above-written bond shall be 
void but otherwise the same shall remain in full force. Provided 
always that in the event of any suit being brought or claim being 
made against the said CD in respect of the said lands for any of the 
re.asons aforesaid the said CD will forthwith give notice of such 
suit or claim to the said AB or his heirs executors administrators 
or assigns and will at his or their expense diligently contest such 
suit or claim if required by him or them to do so. 

AND WHEREAS CD has required security for the payment 
of the sum named in the above-written bond, the s.aid AB in 
consideration of the purcb.isc from him of the said lands by the 
said CD hereby giants and transfers by way of simple mortgage 
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to the said CD the property mentioned in the schedule hereto to 
the intent that if the said AB his heirs executors administrators or 
assigns make default in paying any sum which may become due to 
the said CD under the conditions of the above-written bond the 
said CD shall have a right to cause the said property to be sold and 
the proceeds of the sale applied as far as may be necessary in pay¬ 
ment of the said sum AND the said AB and CD hereby agree that 
all the conditions, covenants and stipulations set forth in the afore¬ 
said bond shall form part of this mortgage. 

24_Security bond with two sureties, the principal 

agreeing to deposit cash security by monthly 

deductions from pay 

KNOW ALL MEN BY THESE PRESENTS that we AB etc. Bond 
(principal) and CD etc. (1st surety) and EF etc. (2nd surety) 
hereby bind ourselves jointly and severally to the Governor of 

Bengal for the payment to him of the sum of Rs. • 

WHEREAS the above boundcn AB was on the-R«c>' 

appointed to, and now holds and exercises the office of ■ > 

AND WHEREAS by virtue of his appointment as such the 
said AB has, amongst other duties, the care of and responsibility 
for the safe and proper handling and keeping in the places 
appointed for custody of Government property and money; 

AND WHERJEAS the said AB is bound, whenever called upon 
so to do, to show to his superior officer that the said property and 
money is at all times intact in the places aforesaid and is bound 
to keep true and faithful account of the said property and money; 

AND WHEREAS the said AB in consideration of the said 
appointment has promised to pay the amount of security of Rs. 
in monthly instalments of not less than 10 per cent of his pay 
for the purpose of securing and indemnifying the said Governor, 
his successors and assigns, against all loss and damage which he or 
they might suffer by reason of the said property and money or 
any part being wasted, embezzled, stolen, misspent, lost, dishonest¬ 
ly, negligently, or otherwise by himself the said AB, 

AND WHEREAS the said AB and the said CD and the said 
EF as his sureties have entered into the above bond in the penal 
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sum of Rs. conditioned for the due performance by him of 
the duties of the said bfficc and of the other duties appertaining 
thereto or lawfully required of him and for the indemnity of the 
said Governor against loss from the acts or defauts of the said AB. 


NOW THE CONDITION of the above-written bond is such 
that if the said AB has, whilst he has held the post of-- 

always duly performed and fulfilled the said duties of the said 
office and the other duties aforesaid or if the said AB or the said 
CD and EF shall indemnify the said Governor from all and every 
loss or damage which during the time the said AB has held exe¬ 
cuted and enjoyed the said office has happened, then the above- 

written bond or obligation shall be void otherwise the same shall 
be and remain in full force. 


PROVIDED ALWAYS and it is hereby agreed and declared 
that neither of them the said CD and EF shall be at liberty to ter¬ 
minate their suretyship except upon giving to the-six calendar 

months notice in writing of his or their intention so to do, and 
their joint and several liability under this bond shall continue in 


lespect of all omissions and defaults on the part of the said AB 
until the expiration of tlie said period of six months. 


AND it is hereby lastly agreed and declared by and between 
the said AB and the said CD and EF as his sureties and the said 
Governor that on the realization of the required security of 
cash by monthly deductions from the pay of thc*said 
AB as aforesaid the above bond will cease to be in operation. 

IN WITNESS etc. 


2 5—Cash security bond by a bill broker in favour 
of Government in consideration of guarantee 
given by Government for the executant 

TFIIS AGREEMENT is made on the-day of- 

BETWEEN-son of-caste-resident of- 

(hereinafter called "the depositor”) of the one part AND the 
Governor of the United Provinces {hereinafter called "the 
Governor”) of the other part. 

WHEREAS the depositor has been appointed to and now 


Recitals 
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holds and exercises the office of the Bill Broker in the district of 

> 

AND WHEREAS the duty of the depositor by virtue of the 
said office is to cash repayment vouchers of courts, district and 
Municipal Boards’ cheques and bills on account of refund of fines 

or stamps for the public at the-branch of the Imperial Bank 

of India (hereinafter called "the said bank”) in accordance with 
the instructions and directions issued from time to time by the 
Government of the United Provinces. 

AND WHEREAS the Governor has agreed to indemnify the 
said bank against any loss resulting from non-payment by the 
depositor of the amount of any voucher, cheque or bill cashed 
by him as such Bill Broker; 

AND WHEREAS in consideration of his appointment as such 
Bill Broker and in consideration of the aforesaid guarantee given 
by the Governor to the said bank, the depositor has delivered to 

and deposited with-cash to the extent of Rs. 2,000 

(Rupees Two thousand only) for the purpose of in part securing 
and indemnifying the Governor against all and every loss or 
damage which he might suffer by reason of the aforesaid obliga¬ 
tion of the Governor to indemnify the said bank against loss aris¬ 
ing out of non-payment or wrong payment of the amount of any 
voucher, cheque or bill caslied by the depositor as such Bill 
Broker; 

NOW THESE PRESENTS WITNESS and the parties hereto Covenants 
hereby agree— 

FIRST, that the said deposit or any part thereof may be taken Deposit to 
by the Governor for the purpose of indemnifying him (the Cover- bc^ applied 
nor) from any loss or damage suffered by him on account of his 
obligation to indemnify the said bank against loss or damage aris¬ 
ing out of non-payment or wrong payment of the amount of any 
voucher, cheque or bill cashed by the depositor as such Bill Broker, 

AND 

SECONDLY, that the said deposit may be retained by the Xo be rc- 
Governor for three years after the depositor has cither died while ^^ined for 
holding the said office of Bill Broker or has quitted the said office, 

AND 
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THIRDLY, that on the expiration of the said period of three 
years the said deposit will be repaid to the depositor or to the per¬ 
son then entitled to his property after all sums to which the 
Governor may be entitled under the first clause hereof have been 
deducted therefrom, AND 

FOURTHLY, that if the said deposit is insufficient for the 
purpose set forth in the first clause hereof the depositor will pay 
to the Governor such sum as may be necessary to make up such 
deficiency, AND 

FIFTHLY, that the repayment cither in whole or in part of 
the said deposit shall not exonerate the depositor or his estate or 
effects from liability to make good to the Governor any loss or 
damage suffered by him as hereinbefore stated. 

IN WITNESS WHEREOF etc. 

26—Agreement changing hypothecation security 

into cash security 

THIS AGREEMENT is made on the-day of- 

EETWEEN AB etc. {hereinafter called "the Treasurer”) of the 
one part AND the Governor of the Uttar Pradesh (herein¬ 
after called “the Governor”) of the other part. 

WHEREAS by virtue of a bond dated-the treasurer is 

with others named therein bound to the Governor in the sum 
of Rs.-; 

AND WHEREAS by the said bond the treasurer has mort¬ 
gaged to the Governor the immovable property described in the 

schedule thereto as security for the said sum; 

AND WHEREAS by the said bond it was agreed that the 

Treasurer might give security in cash to the amount of Rs. 
in lieu of such mortgage as aforesaid and the Treasurer has for 

that purpose deposited the sum of Rs.- (hereinafter called 

"the deposit”) on fixed deposit in the--Limited to the credit 

of—-for the time being of the Uttar Pradesh. 

NOW THESE PRESENTS WITNESS and the parties hereto 

hereby agree .is follows;— 

(1) The deposit or any other sum that may be similarly 
deposited in any other Bank in accordance with the provisions 
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hereafter contained and the interest thereon shall be security for 
the payment to the Governor of the penal sum named in the 

said Bond. 

(2) That all the conditions, covenants and stipulations of the 
said bond shall be deemed to be incorporated in these presents. 

(3) That for the purpose of indemnifying the Governor ^ppli^tion 

any loss for which he is entitled to be indemnified by virtue of 
the said bond the Government of the United Provinces (herein¬ 
after called “the Government”) may withdraw the deposit or any 

part thereof from the said Bank. ■' 

(4) If such sum or any part thereof is lost by reason of the Deposit of 

failure or defalcation of the Bank in which the same is at any time 
deposited, neither the Governor nor any officer sjuving under him 
shall be in any way liable for such loss and the Treasurer shall 
immediately furnish to the Governor either in cash or in such 
other form of security as may be sanctioned by tbe Government 
Orders then in force security equivalent to the amount lost in 


such manner as aforesaid. 

The Governor hereby releases from the incumbrance created 
by the said bond the immovable property described in the first 

schedule thereto. 

IN WITNESS WHEREOF etc. 


27—Bond by sureties of a student admitted to a 
college to secure the performance of an 

agreement 

BY THIS BOND we, JK etc. and LM etc. (hereinafter called Bond 
"the sureties”) arc bound jointly and severally to the trustees of 
the_College (hereinafter called "the trustees”) for the pay¬ 
ment to the trustees of the sum of Rs. . 

Signed etc. 

WHEREAS by a deed of agreement dated the-executed Recitals 

by the trustees and AB etc. (or, XY etc. acting as guardian of 
AB etc.) the trustees have agreed to educate the said AB at the 

_College and to make him certain payments therein 

stipulated on the terms and condition therein specified. 

AND WHEREAS for the purpose of securing and indemni- 
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fymg the trustees theit assigns and successors against all loss and 

damage which they might suffer by reason of the said AB (or the 

said XY) making default in the observance and performance of 

any covenant on his part to be performed and contained in the 

aforesaid agreement and in consideration of the said education 

any payments to be given and made by the trustees to the said AB 

.t has also been agreed that the sureties should execute the above- 

written bond subject to the condition hereinafter contained 

Condition NOW THE CONDITION of the above-written bond is such 

that ,f the said AB (and the said XY) shall duly and faithfully 

observe and perform all the stipulations and conditions on his 

(their) part to be observed and performed and contained in the 

aforesaid agreenjent dated the-then the above-written bond 

or stipulation shall be void otherwise the same shall remain in 
full force. 

Signed etc. 

28 —Bond by surety for due observance by another 

of terms of a Partnership deed 

KNOW ALL MLN th.it I, AB etc. hereby bind myself to 

EF etc.-^for the payment to 

them of Rs.-. 

(Sd.)- - 

(by AB) 

Recitals WHEREAS tlic s.iid CD and EF have by a deed of partner¬ 
ship dated-taken GH etc. into partnership within the firm 

^D'h’d AND WHEREAS it was part of the arrange¬ 

ment for taking the said GH into the said partnership that the 
said AB shall enter into and execute a bond for the due obser¬ 
vance by the said GH of the terms of the said partnership deed 
Condition NOW THE CONDITION of the above written bond is such 

that if the said GH shall faithfully perform and observe all and 
every the terms, provisions and agreements contained in the 
said partnership deed and on his part to be performed and observed 
and if the said AB, his heirs, executors or administrators shall at all 
limes hereafter keep indemnified the said CD and EF and their 
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respective heirs, executors and administrators from all losses, costs, 
charges and expenses which they or any of them shall or may 
incur or sustain by reason of the breach or non-performance on 
the part of the said GH of any of the terms, provisions and agree¬ 
ment aforesaid or by reason of the said GH not doing, perform¬ 
ing, observing and complying with any award made by any arbi¬ 
trator or umpire appointed under the terms of the said partner¬ 
ship deed, so and in such manner that he the said AB, his heirs, 
executors and administrators shall be answerable to the said CD 
and EF and their respective heirs, executors and administrators 
for such losses etc. in the same manner as if the said AB had been 
a party to the said partnership deed in the place of the said GH 
and not further or otherwise. AND so that any alteration which 
may be made in the term of the said partnership deed or the 
neglect or forbearance of the said CD and EF in enforcing pay¬ 
ment of any sums which may become due to them from the said 
GH on account of breach or non-performance aforesaid or the 
giving of time to him for the payment thereof should not release 
the said AB his heirs, executors and administrators in respect of 
his or their liability under the above-written bond THEN the 

above-written bond shall be void but otherwise shall remain in full 
force. 

Bond not to carry on a certain trade or busi¬ 
ness within certain limits 

Bond {as in form No. 22) 

WHEREAS by an agreement dated the-—the said CD Recitals 

has taken the said AB into his employment as Sales Manager of 
his business as manufacturer and dealer of electrical goods on cer¬ 
tain conditions one of which is that the said AB will not set up 
or carry on the business of sale of electrical goods in the town of 

or within-miles from the Kotwali Station or 

solicit the custom of any of the customers of the said CD as here¬ 
after mentioned (or otherwise to pay to the said CD Rs._as 

liquidated damages), but so that nothing herein contained shall 
prejudice or affect the right of the said CD his heirs, executors or 
administrators or assigns to restrain by injunction any breach by 
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Condition 


AB of the said agreement and to recover damages from him or them 
for any antecedent breach in lieu of taking proceedings under 
the above-written bond. 

NOW THE CONDITION of the above-written bond is 
that if the said AB shall not at any time hereafter (or during 

-years from the date of the said bond) directly or 

indirectly, and either alone or in partnership with, or as agent, 
clerk or servant of any other person whomsoever or otherwise set 
up or carry on the trade or business of electrical goods or busi¬ 
ness thereof or in any way deal in any of the articles of the said 

trade or business within the towns of-or within- 

miles from the Kotwali station thereof without the consent in 
writing of fhe said CD or of the person or persons for the time 
being carrying on the trade or business now carried on by the 
said CD at-aforesaid being first obtained for that pur¬ 

pose AND if the said AB shall cither himself or any other per¬ 
son, cither on behalf of himself or any other person, at any time 

hereafter (or, during the said term of-years) solicit or 

endeavour to obtain the custom of any persons who are now or 
may hereafter from time to time while the said AB shall be in 
the service of the said CD the customers of the said CD (or in 
the event of the said AB failing to observe any of the conditions 
licrcinbcforc expressed then and in such case if the said AB his 
heirs, executors or administrators shall forthwith pay to the said 

CD his heirs, executors or administrators Rs.-as liquidated 

damages and not as a penalty) THEN the above-written bond 
shall be void but otherwise it shall remain in full force. 



> 


COMPROMISE, COMPOSITION AND 
FAMILY SETTLEMENT 

Preliminary Note 

A compromise is the settlement of a claim or dispute between theCompro- 
parties. When it is a settlement of a pending suit it is evidenced by an ni‘se 
application to the court jointly made by both parties in which the terms 
of the settlement are mentioned. When the claim or dispute is not the 
subject-matter of a suit, or, when the settlement goes beyond the scope 
of a suit, the compromise is made by a deed which is usually drafted in 
the form of an agreement. 

A composition deed is an instrument whereby a debtor conveys hisComposi- 
property for the benefit of his creditors or secures to the creditors the 
payment of a composition or dividend on their debts. This is drafted 
in the usual’ deed form with recitals and convenants. Where composition 
or dividend is paid, the debtor and all the creditors are made parties, as 
also the trustee entrusted with the duty of distribution of assets. In case 
of assignment also, it is better to make all the creditors party to the deed, 
otherwise there is a danger of any one not joining in the deed filing an 
application for insolvency as the assignment is itself an act of insolvency 
under the Act. Such an application can be filed within three months. 

No private assignment or composition can, however, be made after the 
debtor has been adjudged insolvent. 

Family settlement is a species of compromise. When members of Family 
a family compromise their disputes about family property or the pro- settlement 
perty of a relation about the inheritance of which there is a bona family 

dispute between them, the transactionis known as a family settlement 
family arrangement. The requisites of a valid family settlement are 
that it should be between members of a family or between possible 
claimants to an estate, that a dispute or claim should be settled with a 
view to preserve the family honour or property or to save the parties 
from a ruinous litigation. The Bombay High Court holds the view that 
the dispute must be either existing at the time or is likely to arise in 
future {Haridas v. Narayandas, 1940 (Bom.) 181, 188 I. C. 54S). It 
was also the view of Allahabad High Court that there should be a family 
dispute at the time of settlement or there should be a doubtful claim, 
but a Full Bench of the Allahabad High Court has held, after discus¬ 
sion of the case law, that neither is necessary, and that if the arrange¬ 
ment is for the benefit of the family or for the maintenance of peace 
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and harmony and the avoidance of future discord or the preservation of 
property it will be binding, though there must be some kind of consi¬ 
deration before an agreement for the division of property can be held to 
be a valid family arrangement but in such cases the court will not 
scrutinize the question of consideration with meticulous nicety (Al/. 
Dasodia v. Ganga Prasad, 1943 (All.) 101, Kinmar Pokhar Singh v. 
Uf. Dulari, 1930(A1I.} 687, 1930 A. L. J. 688, 123 1. C. 1, William 
V. William, 2 Ch. A. 284). This is also the view held in Nagpur 
(Sw. Buchihai v. Nag{nir University, 1946 (Nag.) 373. 

Member of a family: It is not necessary that all the members 
should join but a settlement between some of them is valid (Tegh 
Bahadur Khan v. Naldio Khan and another, 99 I. C. 472). And where 
the settlement was made between senior members of a family and a com¬ 
promise was made regarding the right both of themselves as well as of 
the other members of their respective branches, it was held binding on 
all the members and a member who was not a party was held entitled 
to enforce it. The aid of S. 23(c) Specific Relief Act was involved in 
this case (Sh/. fanki Bala v. Mahcshivar Das, 1942, (Pat.) 460). An 
arrangement between mere relations is not binding as a family settle¬ 
ment on the heirs of the parties {Mittar Sain and another v. Data Ram, 
24 A.k.J. I8S, 90 1. C. 1000). Bona fide dispute means that each party 
must intend to press his claim to the property (Sidh Copal v. Behari Lai 
Supra), If a settlement was made as a result of a threat to enforce a 
hopeless right it is not a family settlement {Hiinmat Bahadur and another 
v. Dhanpat Rai, 30 A. 33S, 14 A. L. J. 340, 3S I. C. 148). If a Hindu 
widow is party, reversioners would be bound by the settlement to the 
same extent as they would be bound by a compromise if the property 
was inherited from her husband, but in case of competing titles if there 
was no bona fide claim and advantage was taken of the fact that she was 
a widow the settlement wdl not be binding {Sahii )oti Prasad v. Babat 
Singh 1943 (All.) 483). Persons yet unborn and illegitimate mem¬ 
bers of a family arc included in the term family {Gopaldas v. Dhanraj- 
mal, 1943 (Oudh) II). 

The settlement is binding on the sons and representatives of the 
parties and on reversioners {Btidh Sagar and another v. Bishan Sahai and 
another, 23 A. L. J. 141, A. I. R. 1923 (All.) 366, 86 I. C 334): It 
may contain any conditions or any division of property. Even condi¬ 
tions which would otherwise be invalid may be inserted in a family settle¬ 
ment (Ch. Ahmad Azim v. Ch. Sap Jan and others, A. 1. R. 1928 (Oudh) 
361, 36 O. W. N. 102, 97 I. C. 897). A compromise, in the nature 
of a family settlement is no more an alienation by one party to another 
but a family settlement in which each party takes a share of the family 
property by virtue of an independent title, which is to that extent admit- 
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ted by the other parties. {Hirau Bihi v. Sokw Bihi, A. L. R. 1914 P C 
44). 

Any terms may be agreed upon and provided. Even conditions Terms of 
which would not be valid in the case of deeds of transfers under the family 
ordinary law may be inserted. For instance, a defeasance clause which settlement 
would be void in a deed of gift or will may be inserted in a family settle¬ 
ment {Surentha Yikram v. Uutm, 1944 (Oiidh) 657. 

A compromise requires the same stamp duty as an agreement i.e. Stamp duty 
in Madras Re. Ij8; m Punjab, Bombay, Bengal, Assam and Burma, Re, 1; 
m Bihar, C. P. and U. P., 12 as; elsewhere 8 as. The duty on a com¬ 
position deed is Rs. 30 in Bombay, Rs. 20 in Bengal, Assam, Q P., Madras. 

Rs. 18|12 in Bihar, Rs. 12-8-0 in C. P., Punjab, and U. P. and Rs. 10 
elsewhere (Article 22). 


A composition deed is exempt from compulsory registration (Sec- Registra¬ 
tion 17(2)(/)). But if it amounts to a Trust deed, it requires registra-tion 
tion under Section 5, Indian Trusts Act, 1882 {Goiiml Ram v. Mad.ui 
Gopal, 1945 P. C. 74). A compromise in a pending suit is extempt only 
if It IS embodied in the decree. If the compromise embodies a transaction 
of gift or lease, the decree embodying it would require registration. If the 
compromise or any part of it is not embodied in the decree and the part 

not embodied comes under Section 17, the compromise requires regis¬ 
tration. 


A compromise not in the course of a suit does not require regis¬ 
tration unless It affects immovable property and falls under Section 17 of 
the Registration Act. A family settlement can be made orally whatever 
may be the value of the property involved, but if it is reduced to the 
form of a document, the document would require registration if it in¬ 
volves immovable property worth more than Rs. 100. 
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PRECEDENTS 


I —Compromise between Court of Wards and a 
Hindu widow, granting the latter maintenance 

for life 

THIS'AGREEMENT made the-day of-BETWEEN 

ihc Court of Wards for the United Provinces charged as such with 
the superintendence of the property of AB etc. (hereinafter called 
"the said Court of Wards”) of the one part AND CD widow 
of late EF etc. (hereinafter called "the said CD”) of the other 
part. 

WHEREAS the said AB (hereinafter called "the ward”) 
made an application under Section 10 of the United Provinces 

Court of Wards Act, 1912 and under Board’s order No.-- 

dated-the said Court of Wards assumed superintendence of 

his property; 

AND WHEREAS the said CD being the widow of a deceased 
brother of the ward and legally entitled to be maintained out of 
the ward’s estate claims maintenance from the ward s estate and 
h.is served a notice on the Collector of Bareilly under Section 54 
of the United Provinces Court of Wards Act, 1912 threatening 
to file a civil suit for recovery of arrears of maintenance for 

years at the rate of Rs.-per mensem and for having the 

maintenance allowance fixed at that rate for the future, 

AND WHEREAS the ward denies the said claim of the said 
CD on the ground of the said CDs alleged unchastity, 

AND WHEREAS the said Court of Wards, considering it to 
be for the advantage of the ward and for the benefit of his pro¬ 
perty, and the said CD, have, in order to avoid litigation, com¬ 
promised the said claim on Rs. 50 per mensem to be paid to the 

said CD from the^-. 

NOW THESE PRESENTS WITNESS and the parties hereto 
hereby .agree as follows:— 
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1. The said Court of Wards will pay to the said CD during 

her life a maintenance allowance of Rupees fifty per mensem from 
the-. 

2. The maintenance allowance due from the-upto the 

last day of-under the aforesaid clause has been paid on the 

execution of these presents (as the said CD hereby acknowledges) 

and for the future shall be paid monthly in advance on the 1st 

day of each month, the first of such monthly payments to be made 
on the 1st day of-—. 

3. That the said CD will never claim any maintenance allow¬ 
ance at a rate exceeding that hereinbefore agreed; 

PROVIDED that the expression "the said Court of Wards” 
hereinbefore use includes all persons and the heirs, successors, re¬ 
presentatives and assigns of each and every person on whose behalf 
the said Court of Wards is now entitled to contract whether such 
persons are mentioned herein or not. 

IN WITNESS WHEREOF etc. 

2—Deed of composition with creditors 

THIS DEED is made on the-day of-BETWEEN 

AB etc. (hereinafter called "the Debtor”) of the first part, AND 
CD etc. (hereinafter called "the Trustee”) of the second part 
AND all the several persons, firms and companies being the credi¬ 
tors of the Debtor whose names are set out in column 1 and 
whose signatures are given in column 3 of the Schedule hereto 
(hereinafter called "the Creditors”) of the third part: 

WHEREAS the Debtor is indebted to the Creditors in the Recital of 
sum set opposite to their respective names in the second column 
of the schedule hereto and being unable to pay the creditors their 
debts in full has proposed to pay or procure to be paid to the 

trustee the sum of Rs.-to be distributed among the Creditors 

pro rah in proportion to the debts due to them respectively and 
that such sum may be received by the Creditors in full discharge 
of their respective debts and claims against the Debtor; 

AND WHEREAS the Creditors have agreed to accept theof 
offer of the Debtor and to take the said composition in full dis - posidon' 
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Covenant 
to pay to 
tru^tce^ 


Taist 


CreJi tor’s 
release of 
debtor 


Dctault of 
debtor 


Release not 
to affect 
others 


A rbltrallon 


charge of their respective debts and in consideration thereof and 
of the premises to grant to the Debtor the release hereinafter 
contained. 

NOW THIS DEED WITNESSES AS FOLLOWS:— 

1. The Debtor licreby covenants with the trustee and the 
Creditors that he, the Debtor will on or before the expiration of 
three months after the execution of this deed pay or cause to be 

paid to the Trustee the sum of-to be held by the Irustcc 

upon and in trust for the purposes hereinafter declared concern¬ 
ing the same. 

2. The Trustee shall stand possessed of the said sum of 

Rs.-upon trust to distribute the same among the Creditors 

whose names are set out in the schedule hereto pro rata in pro¬ 
portion to the amounts due to them respectively. 

5. In further pursuance of the said agreement and in consi¬ 
deration of the premises the Creditors do and each of them docs 
hereby release and discharge the Debtor from all the said debts 
and from all actions, claims or demands or any other proceedings 
whatever b\’ the Creditors or any of them against the Debtor m 
respect thereof. 

4. If the Debtor shall fail within the specified time to pay 

or cause to be paid to the Trustee the said sum of Rs.-- 

or the debtor is adjudicated insolvent before payment of the whole 
of the said sum then the release of the said debts hereinbefore con¬ 
tained shall be void and of no cflcct and the Creditors and each of 
them shall be free to exercise in respect thereof all such rights 
and remedies as they and each of them would have been entitled 
if this deed had never been executed. 

5. The release hereinbefore contained shall in no respect 
prejudice the rights of the Creditors or any of them against parties 
other than the Debtor, and the Creditors hereby expressly reserve 
all the rights and remedies against any such party or parties. 

6. If any dispute shall arise with regard to any matter ot 

things done under tlie foregoing provisions or otherwise in relation 
10 tills deed tite same sliall, If the parties fall to agree, be referred 
to the arbitration of Mr.--— 
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The Schedule herein referred to 


Name and Address 
of Creditors 



Signatures 


3—Deed of a family settlement between the widow 

and son of a deceased Muslim 


THIS DEED OF FAMILY SETTLEMENT is made on the 

-day of-BETWEEN AB etc. of the one part AND 

CD etc. of the other part. 

WHEREAS— 


(1) The said CD claims the residential house of her httc of 

husband the said XY and the movable property stocked therein various 
on the basis of an alleged oral gift by the said XY confirmed by ^ 

a deed dated the-and has filed a suit being suit No.-of 

-in the Court of the-against the said AB and two other 

persons for—(</) an order directing the defendants to remove the 
guard posted by them at the said house and certain locks and seals 
put up by them on the said house, (h) a perpetual injunction res¬ 
training the defendants from interfering with the plaintiff’s use 
and enjoyment of the said house and the said movable property, 

and (c) the recovery of Rs.-on account of damages for the 

alleged tortious acts of the defendants; 

(2) The said CD threatens to file a suit for recovery of 

Rs.- -on account of her dower debt; 

(3) As the prosecution of the aforesaid suit now pending in Agreement 
Court and the institution of the contemplated suit for dower by to settle 
the said CD require considerable money and arc bound to cause a 
considerable drain on her purse, and the defence of the two suits 

is likely to cause unnecessary loss to the said AB, the parties hereto 
on the advice of mutual relations and friends and after taking 
competent legal advice, have agreed to settle the matters amicably 

by a family settlement on the terms and conditions hereinafter 
stated; and 

(4) All the conditions of the proposed family settlement Consent of 

have been fully explained to the said CD and the said CD has in P^rda- 
consultation with her legal advisers, Mr.-and Mr,_^^ashin ladies 
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Terms of 
settlement 


carefully examined and considered the same and has given her 
free consent to them."^ 

NOW THIS DEED WITNESSES that in pursuance of the 
aforesaid agreement and in consideration of the settlement arrived 
at between the parties as hereinbefore recited, the parties hereto 
hereby agree with each other that they will observe and perform 
the covenants and conditions hereinafter following:— 

(1) The said CD will withdraw her claim for damages pre¬ 
ferred in the aforesaid suit No.-and the said AB will admit 

her title to the said house and all the movable property claimed by 
her in Para. 6 of the plaint in that suit. The claim with respect 
to reliefs (a) and {/>) claimed in the said suit shall be decreed 
and that in respect of relief (c) dismissed and each party shall 
bear its own cost. The parties hereto shall file a petition of com¬ 
promise in the court to this effect and a decree in terms of reliefs 
(a) and (b) claimed in the said suit shall be obtained in favour 
of the plaintiff and against the said AB by consent; 

(2) The said CD will be entitled to Rs.-only in full 

settlement of her claim for dower debt and hereby foregoes the 

balance of her said claim. The said sum of Rs.-shall not 

be payable in cash but the said CD will be entitled to purchase 
property of that value with money paid by the said AB in the 
manner hereinafter provided, and her rights in such property and 
the devolution of such property after her death will be regulated 

conditions hereinafter provided; 

(Here state all the terms and conditions) 

(3) If the said AB shall commit a breach of any of the 

covenants in Clauses-the said CD will be entitled to claim 

her entire dower debt, i.c., Rs.-with interest at^-per 

cent per annum less any sums already received by her on account 
of dower debt under the terms of this deed. 

etc. etc. etc. 

4—Deed of family settlement between rival 

claimants of an estate 

THIS DEED OF FAMILY SETTLEMENT is made on the 

This is necessary in all cases of contracts by pardaiiashin ladies. 
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_day of-BETWEEN AB etc. of the first part AND 

CD etc. of the second part AND EF etc. of the third part AND 
GH etc. of the fourth part. 

WHEREAS— 

(1) XY, owner of the property mentioned in Schedules A, 

B, C, D and E hereto died on the--; 

(2) The said AB claims the whole of the said property as the Recitals of 
adopted son of the said XY and the other parties hereto deny the 

alleged adoption; 

(3) The said CD claims the whole property as the widow of 
the said XY and the other parties hereto deny that she is his 
widow and assert that she was the said XY’s mistress; 

(4) The said EF claims the whole property as the son of Z, 

a sister of the said XY but the other parties hereto deny his claim, 
alleging that the said EF is not the son of Z but is the son of Z’s 
husband by another wife; ^ 

(5) The said GH claims the whole property as a collateral 
of the said XY; 

(6) Each of the four parties hereto has obtained possession 
of a small portion of the estate of the said XY and has put in an 
application for mutation of his name on the whole of the said 
estate; 

(7) As the prosecution of the mutation cases and of the civil Agreement 
suits which will necessarily follow the final decision in the muta- 

tion cases will entail heavy expenditure and is likely to ruin the 
parties, the parties hereto on the advice of mutual friends and 
relations and after taking competent legal advice have agreed to 
settle the dispute amicably by a family settlement in the manner 
hereinafter following; 

(8) All the conditions of the proposed family settlement 

have been fully explained to the said CD by her counsel Mr.- 

and the said CD has in consultation with the said Mr.- 

fully examined and considered the same and has given her free 
consent to them. 

NOW THIS DEED WITNESSES and the parties hereto 
hereby agree as follows:— 
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1. The said AB, EF and GH shall be absolute owners of the 
properties mentioned in Schedules A, B and C hereto respective¬ 
ly; 

2. The said CD shall be owner of the property mentioned 

in Schedule D for her life and shall have no right to alienate the 
same except with the consent of the said AB, EF and GH or in 
the case of death of cither of them, with the consent of the sur¬ 
vivor or survivors and of the heirs of the deceased, and on the 

death of the said CD, the said property shall devolve upon the 

said AB, EF and GH or their respective heirs in equal shares; 

3. The property mentioned in Schedule E shall be set apart 

property for for the upkeep and other expenses of the temple of-at 

^-which was built by the said XY deceased and shall 

remain in possession of the said GH in trust for the said pur¬ 
poses. The said GH will apply the whole of the income of the 
said property after deducting Government revenue, cesses, taxes 
and expenses of collection on the upkeep of the said temple and 
on the bh()‘^ of the idol installed in the said temple and other 
necessary expenses in connection with the temple. After the 

death of the said GlI. his eldest male heir and after him his 

eldest male heir and so on shall be the trustee provided he is able 
and willing to act as such trustee. 

IN WITNESS WHEREOF etc. 

[For a precedent of composition by a debtor assigning his 
property to trustees for the benefit of his creditors, sec under 
Trust.] 


Terms of 
settlement 
.Mlotmcnt 
of proper¬ 
ties 

Restric¬ 
tions on 
.dicn.ition 


Keserving 


EASEMENTS 
Preliminary Note 


An Easement is a right which the owner or occupier of certain land Dehnition 
possesses, as such, for the beneficial enjoyment of that land, to do and 
continue to do something, or to prevent and continue to prevent some¬ 
thing being done, in or upon, or in respect of, certain other land no: 
his own. The essence of easement is that it should be right over property 
belonging not to owner but to some one else. 

One of the modes of acquiring an easement is by grant. The grant How grant 
may be made orally or by a deed. The deed may be separate or the grant is made 
may be included in a deed relating to the dominant heritage, for example 
when A sells his land to B he may grant by the same deed a right of 
way to B for such land over another land of his. 

When the transferee of land grants an easement to the transferor, 
the easement is mentioned as a "Reservation or Exception” from the 
parcels transferred. This is not strictly correct as an casement is neither 
a thing issuing out of the land transferred which can probably be a 
subject of reservation, nor a parcel of land which can properly be excepted 
from the transfer. But such reservations and exceptions have been cons¬ 
trued as implied regrant of the easement by the transferee. This can, 
however, be possible only when the transferee also executes the deed and 
is competent to make a grant. 

As the burden of an easement runs with the servient tenement into Mention of 
the hands of every person to whom it comes, it is not necessary to men- successors 
tion the representatives or assigns of the grantor. Similarly, as under — 

Section 19 of the Easements Act an easement passes to heirs and trans¬ 
ferees of the dominant heritage, it is not necessary to mention the 
grantee’s representatives and assigns, but it would be necessary where the 
Easements Act is not applicable. The Act does not apply to the wliolc 
of India, but applies only to M.adr.ts and C. P. (Section I), Bombay and 
U. P. (Act VIII of 1891) and Delhi province (Act VII of 1915, Section 

3). 

In a deed of grant the nature of the easement and the purpose for Mention of 
which it is to be enjoyed should be expressed unless an unlimited enjoy- nature and 
ment is intended. In a grant of casement of way the fcntiJni and the 
position of the way should be clearly defined. 
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The grant of an easement of way is generally made in favour of the 
grantee and his "servants,” “visitors,” "tradesmen,” "workmen,” "licensees” 
or the like. Though if the "servants” etc. arc omitted, the grant will, 
unless it is otherwise expressed, impliedly authorize the use of the way 
by any other person using it with the grantee’s permission. {Cannon v. 
ViUarSy (1878) 8 Ch. D. 415), yet such persons cannot be considered 
as grantees, and if they are obstructed by a stranger they have no cause 
of action in their own right or name for such obstruction. 

Although an easement is not an interest in land and is only an 
incorporeal right, it is regarded in England as a tenement and can be 
demised for a number of years, just as it can be granted in perpetuity. 

If a person is enjoying an easement but the right has not ripened 
into prescription it can be prevented from so ripening by obtaining from 
such person an agreement acknowledging that his enjoyment is not "as 
of right” but by consent of the owner of the property against which 
the casement is enjoyed. Such agreements and consents do not run with 
the land so as to bind assigns without notice, therefore it is expedient to 
procure fresh agreement or consent on each change of ownership. 

As a dominant owner has an implied right to put the subject-matter 
tions to bcof casement into such a condition as is necessary to enable him to enjoy 
expressly casement for the purpose for which it is granted and such implied 

mentioned if not restricted by the grant, may cast an unforeseen burden on 

the servient tenement, it is advisable to lay down in the grant such 
restrictions as may be necessary in this respect. 

Stamp duty There is no express article in the Stamp Act about deeds granting 
a right of casement, but on the analogy of English Law under which ease¬ 
ments are treated as tenements and such deeds are charged as conveyances, 
the Stamp duty may be considered to be that chargeable on a conveyance 
(Art. 23) on the consideration or, if there is no consideration and the 
grant is a gift, that chargeable on the value of the right as set forth in 
the deed, and, in U. P., the actual value. (Art 33). It is, however, 
arguable that this deed is not strictly speaking a conveyance of property, 
as the right is not in existence at the time of the grant but is a right 
which is newly created by the ^rant; in this view the deed should be 
chargeable as a mere agreement. 

A grant for a number of years is chargeable in England as a lease 
but this cannot be the case in India as a lease is defined in the Stamp 
Act as lease of innnovable property and according to the definitions in the 
General Clauses Act casement is not an immovable property. Hence it 
should be charged as a mere agreement. An agreement or consent in¬ 
tended for prevention of a prescriptive right should be stamped as an 

agreement. 
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According to the definition given in the Registration Act rights of 
way and light are included in the definition of immovable property while 
other easements are not. A deed granting a right of way or light will Registra- 
therefore require registration if the value of the right is above Rs. 190 
or if the grant amounts to a gift (Section 17 (l)(<i) and {b) Registra¬ 
tion Act); while a grant of other kinds of easements is not compulsorily 
registrable. It is, however, not understood why rights of easement of 
these two kinds only are included in the definition of “immovable 
property.” 
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1—Grant of a right of way 

THIS DEED is m.ide on the-day of-BETWEEN 

:\B etc. (hereinafter called "the grantor”) of the one part AND 
CD etc. {hereinafter called "the grantee”) of the other part. 

W'HEREAS— 

{I) The grantor is owner and is in possession of a plot of 

land situate at-and entered in the Municipal Registers as 

No.-delineated on the plan annexed hereto and thereon 

coloured red (hereinafter called "the red land”) and on the South 
of the said plot of land runs a public road called the-•; 

(2) The grantee is owner and is in possession of a plot of 
land adjoining the red land on the North and delineated on the 
said plan and thereon coloured blue (hereinafter called "the blue 
land”); and 

(3) The grantor has agreed with the grantee in consideration 

of the sum of Rs.-to grant to the grantee the right of way 

hereinafter mentioned. 

NOW' THIS DEED WITNESSES that in pursuance of the 
said agreement and in consideration of the sum of Rs. paid 
by the grantee to the grantor (the receipt of which the grantor 
hereby .icknowledges) the grantor hereby grants to the grantee 

I UI.l AND EREE right and liberty for him and his successors in 
title owners or occupiers for the time being of the blue land and 
liis and their tenants, servants, visitors and all other persons autho¬ 
rized bv him or them in common with the grantor and otheis 
having the like right at all times hereafter to pass and repass with 
ur without horses, cattle or other animals, carts, carriages or other 
vehicles !.idcn or unladen of any description over the led land 

p,uh-feet wide between the points marked A and 

II on the said plan which said path h.is been shown on the said 
plan b) dotted lines, for the purpose of going from the blue land 
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to the said public road called the-road and vrcc vma. TO 

HOLD the same to the grantee and his successors in title as 

appurtenant to the blue land; 

PROVIDED ALWAYS that it shall be lawful for the 
grantor and his successors in title to place and keep gates at the 
points A and B marked on the said plans, he and they maintain¬ 
ing such gates in proper repairs and condition and keeping them 
open when required for the exercise of the right of way hereby 

granted. 

IN WITNESS WHEREOF etc. 

2—Grant of an easement of light 

THIS DEED made the-day of-etc. (as in form 1). 

WITNESSES that in consideration of the sum of Rs. 
paid by the grantee to the grantor (the receipt of which the 
grantor hereby acknowledges) the grantor hereby grants to the 
grantee FULL AND FREE right to the uninterrupted access, 
transmission and enjoyment of light over and across all that piece 

of land belonging to the grantor situate at-containing 

--areas and delineated on the plan annexed hereto and 

thereon shown as coloured red to the existing windows of the 
house of the grantee erected on the land adjoining the said land 
on the North thereof TO HOLD the said easement hereby granted 
to the grantee and his successors in title as appurtenant to the 

aforesaid house. 

3—Agreement for preventing acquisition 

of easement 

1. THIS AGREEMENT is made on the-day of- 

BETWEEN AB etc. of the one part AND CD etc. of the other 
part. V 

WHEREAS— 

(1) The said AB is owner of the land situate at-and Recitals 

delineated on the plan annexed hereto and thereon coloured blue: 

and 

(2) The said CD is owner of a house adjoining the said land 
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of AB and has recently opened two new windows in his said 
house which overlook the said land of the said AB but in respect 
of which (as the said CD hereby admits) no right or easement of 
light or air over the said land of the said AB has been acquired 
or exists. 

NOW it is hereby mutually agreed between the parties as 
follows:— 

1. The said AB shall not erect on any part of the said land 

within-feet of the nearest part of the said house of CD 

any building or erection any part of which shall be higher than 
-feet above the present ground level of the said land. 

2. The said CD shall not without the previous consent in 
writing of the said AB enlarge the said windows or any of them 
or open any ocher windows or apertures in the said house which 
shall overlook the said land of the said AB. 

3. This agreement shall continue to be in force until deter¬ 
mined by cither party on six months’ notice given to the other 
party and upon determination of this agreement the said CD shall 
if so requested by the said AB forthwith block up and keep per¬ 
manently blocked to the satisfaction of the said AB the said 
windows or such of them as shall be included in such request of 
the said AB. 

4. The benefit and burden of the stipulations in this agree¬ 
ment shall so far as may be possible pass with and bind the said 
premises of the said AB and CD so as to enure to and bind all 
persons deriving title thereto from or under the said AB and the 
said CD respectively. 

IN WITNESS WHF.REOF etc. 

4—Forms of PARCELS of different kinds of 

easements'*’ 

(Except right of way and light) 

I. rUEE AND FREE liberty, right and authority by him- 

Any of these forms witli necessary changes may be utilized for 
drafting a deed of grant of easemeiir. 



FORMS OF PARCELS 


175 


self, his servants and agents with receptacles of any kind either on 
wheels or otherwise to enter into and upon the said piece of land 
delineated on the said plan and thereon coloured blue and to pass 
and repass to and from the said well along the footpath shown 
in the said plan and marked thereon with letters XY and to take 
water from the said well for all domestic purposes. 


2. FULL AND FREE liberty, right and authority to enter to 
into and upon the said land of the grantor and to excavate the same (,f 

to the width of-feet and to a depth of-feet along the said a wall on 

boundary between the respective lands of the grantor and 
grantee and to lay and for ever hereafter to keep laid and main¬ 
tained in such excavation at a depth of not less than feet from 


the surface, all such footings and foundations of concrete, brick, 
stone or other substance as the grantee shall think fit and proper 
a> the foundation or any part of the foundation of the said in¬ 
tended wall of the said house AND also to erect scaffolding 
on the said land of the grantor for the purpose of erecting the said 
wall and to use such scaffolding during the erection of such wall 
for all usual building purposes AND also to erect such scaffolding 
and use the same from time to time for repairing and pointing 
the said work after giving two weeks previous notice to the 

grantor. 


3. ALL that free right of using the said sewer or drain foi-Rjght^of 
the passage or conveyance of sewage water and soil from the said 
piece of land of the grantor or any of the lands adjoining such 
piece of land AND for this purpose to make and for ever here¬ 
after to repair and maintain all such connections with the said 
sewer or drain at the point marked A on the said map as may be 
reasonable and proper in that behalf making good at his own 
expense all damage or disturbance which may be caused to the 
surface of the said piece of land of the grantor in relation to such 
connections repairs and maintenance. 


4. FULL RIGHT AND PRIVILEGE for ever hereafter to Right of 
have whatever buildings the grantee may at any time hereafter 
erect on the dominant tenement supported laterally by the subsoil 
of and minerals in and under the servient tenement. 
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5—Release of a right of way 

THIS DEED is m.idc etc. 

WHEREAS etc. 

The said AB as beneficial owner hereby releases to the said 
CD ALL that the said right of way which was granted by the 

said deed of grant dated---to the intent that the same 

shall henceforth cease and be extinguished. 

IN WITNESS etc. 



EXCHANGE 
Preliminary Note 

Exchange is the mutual transfer of ownership of one property for 
the ownership of another. It is completed in the same manner as sale. 

A deed of exchange is in fact a deed of double transfers in which one 
transfer is stated to be the consideration of the other. It should be exe¬ 
cuted in duplicate, one of the parties taking the original and the other 
duplicate. 

{See Preliminary Note on Sale) 

Stamp duty is the same as on a conveyance (Art. 23 for a consider.!- 
tion equal to the value of the property of greater value as set forth in 
such instrument (Art. 3). It is borne by both parties in equal shares 
(Section 29(c)). 

The value of both the properties should be clearly set forth in the 
deed (Section 27). 

The deed should be engrossed on a stamp paper (Rule 6 of Stamp 
Rules) unless the deed is in a European language in which case impressed 
label may be used (Rule 10(h)). Duplicate is chargeable with duty 
under Sec. 25. The duty paid on the original should be denoted on the 
duplicate (Sec. 16). 

It is compulsory under Section 54 of the Transfer of Property Act, Registra- 
but where that Act is not in force, it is compulsory only if any of the tion 
two properties is of a value of Rs. 100 or more (Section 17). 


12 
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1—^Deed of Exchange 

THIS DEED OF EXCHANGE is made on the-day of 

-1929 BETWEEN AB etc. of the one part AND CD etc. 

of the other part. 

Title WHEREAS the said AB and CD are the absolute owners of 

the property described in first and second schedules hereto res¬ 
pectively; 

Agreement AND WHEREAS the parties hereto have agreed to exchange 
to exchange properties described in the first and second schedules here¬ 

to in the manner hereinafter appearing. 

NOW THIS DEED WITNESSES as follows:— 

Transfer !• In pursuance of the said agreement and in consideration 

of the transfer by the said CD hereinafter contained the said AB 
hereby grants and transfers to the said CD ALL THAT property 
described in the first schedule hereto TO HOLD the same to the 
said CD absolutely for ever; 

2. In further pursuance of the said agreement and in consi¬ 
deration of the transfer by the said AB hereinbefore contained the 
said CD hereby grants and transfers to the said AB ALL THAT 
property described in the second schedule hereto TO HOLD the 

same to the said AB absolutely for ever. 

3. Each of the parties hereto hereby covenants with the 
other, FIRST, that the property hereby transferred by him is 
free from incumbrances; AND (SECONDLY) that the property 
so transferred by each of them shall be quietly entered upon and 
held and enjoyed by the other of them and the rents and profits 
received by the other of them without any interruption or dis¬ 
turbance by the party transferring the same; AND (THIRDLY) 
that each of the parties hereto will at the request and cost of the 
other execute every such assurance and do every such act or thing 
as shall reasonably be required by such other for further or more 


Transfer 
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perfectly assuring to such other the property hereby transferred 
to him. 

4. It is hereby declared that the value of the property men¬ 
tioned in each of the scheduled hereto is Rs.-. 

5. The grants hereby made and each of the covenants herein Binding on 
contained shall in the case of each party hereto be binding upon represen- 
and enure for the benefit of his heirs, legal representatives, sue- 

ccssors and assigns. 

IN WITNESS WHEREOF etc. 

The First Schedule herein referred to 

>5- >> si- >f- 55- 

The Second Schedule herein referred to 

« »:• ss- >?• 

2—Exchange when cash compensation is paid 

for equality 

THIS DEED OF EXCHANGE is made etc. {as in Form 1). 
WHEREAS— 

1. The said AB owns the property mentioned in the first Title 
Schedule hereto valued at Rs. 5,000; 

2. The said CD owns the property mentioned in the second 
Schedule hereto valued at Rs. 6,500; and 

3. The parties hereto have agreed to exchange their afore- Agreement 
said properties with each other with effect from the Fasli year cxcliange 
-and the said AB has further agreed to pay to the said CD 

for equality of exchange the sum of Rs. 1,500. 

NOW THIS DEED WITNESSES as follows:— 

1. (<7S in Form 1). 

2. In further pursuance of the said agreement and in consi- Compen- 
deration of the transfer by the said AB hereinbefore contained nation 
and of the sum of Rs. 1,500 paid by the said AB to the said CD 

(the receipt of which the said CD hereby acknowledges) the said 
CD etc. (ds in Form 1). 

3. As in Form 1. 

4. As No. 5 in Form I. 

IN WITNESS WHEREOF etc. 
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3—Exchange deed to confirm a previous oral 

exchange 

THIS DEED OF EXCHANGE is made etc. 

WHEREAS by a private arrangement between the said CD 
and XY the father of the said AB, the said XY gave the property 
mentioned in the first Schedule hereto then belonging to him to 
the said CD in exchange for the property mentioned in the second 
Schedule hereto but no formal deed of exchange has yet been 
executed; 

AND WHEREAS in pursuance of the said oral exchange the 
said AB is now in possession of the property mentioned in the 
second Schedule hereto and the said CD is in possession of the 
property mentioned in the first Schedule hereto; 

AND WHEREAS as mutation in the revenue papers has not 
yet been affected according to the said exchange, the said AB has 
now agreed with the said CD to have the aforesaid exchange con¬ 
firmed by a formal deed of exchange. 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the aforesaid agreement and in confirma¬ 
tion of the aforesaid oral exchange and in consideration of the 
transfer etc. {as in Form 1). 

2. In further pursuance of the aforesaid agreement and m 
confirmation of the aforesaid oral exchange and in consideration 

etc. {as in Form 1). 

3. 4 and 5—/'// Form 1. 

IN WITNESS WHEREOF etc. 


4 _Deed of Exchange when previous one was 

ineffective 

THIS DEED OF EXCHANGE is made on the ■ 


y of-- f 

BETWEEN AB etc. of the one part AND the Governor o 

: United Provinces (hereinafter called “the Governor ) of the 
rtcr part; 

ITl .n agreement dated the-between EF, the then 

perintendent of the Central Jail-purporting to act on 
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behalf of the Secretary of State for India in Council and XY the 
deceased father of the said AB an exchange of the land specified 
in the first Schedule hereto belonging to the said Secretary of State 
and of the land specified in the second schedule hereto belonging 
to the said XY was effected between the parties to the said agree¬ 
ment and since then the said Secretary of State through the Jail 
Department has been in possession of land specified in the second 
schedule hereto and the said XY and after him the said AB has 
been in possession of the land mentioned in the first schedule here¬ 
to; 

(2) The Governor has now claimed the land mentioned in Doubts 
the first Schedule hereto from the said AB on the ground that the 

said EF had no authority on behalf of the said Secretary of State 
to transfer the said land by the aforesaid agreement and doubts 
have thus arisen as to the validity of the aforesaid agreement; 

(3) In consideration of the Governor withdrawing all claims Agreement 
to the said land and confirming the title of the said AB to the 

same by a proper deed of conveyance, the said AB has agreed to 
confirm the title of the Governor to the said land specified in the 
second schedule; 

(4) The Government of the United Provinces have by G. O. 

No.-dated the-approved the aforesaid pro- 

* 

posal; and 

(5) The parties have agreed that the aforesaid agreement 
should be carried out by a proper deed of exchange; 

NOW THIS DEED WITNESSES as follows:— 

(On the lines of Form No. 1). 

IN WITNESS WHEREOF etc. 

5—Deed of Cancellation of Exchange and 
reconveyance of property 

THIS DEED is made the-day of-BETWEEN AB 

(hereinafter called "the first party”) of the one part AND CD 
etc. (hereinafter called ‘*thc second party”) of the other part. 

WHEREAS by a deed of exchange dated-between the Recital of 

first party and the second party, the first party transferred to the 
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second party the property specified in Schedule A hereto valued 

at-in exchange for the property specified in Schedule B 

transferred by the second party to the first party; 

AND WHEREAS the consent of the first party to the afore¬ 
said exchange was obtained by the second party on a representa¬ 
tion that he was absolute owner of the property specified in Sche¬ 
dule B which representation the first party at the time believed to 
be true; 
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AND WHEREAS subsequently in consequence of a notice 
received from one EF, the first party made inquiries and discovered 
that the second party was not the absolute owner of the property 
mentioned in Schedule B but was only a representative in interest 
of one GH, a permanent lessee, who had originally taken the said 

property under a permanent lease dated the-for building 

purposes from the predecessor in title of the said EF; 

AND WHEREAS on discovery of the aforesaid defect in 
his title to the property specified in Schedule B, the first party 
referred the matter to the second party and the second party at 
once very properly admitted its own mistake and ignorance of 
the facts and agreed to have the said deed of exchange cancelled 
and delivered up and to have the properties thereby conveyed 
reconveyed to the respective parties who originally conveyed them 
by exchange; 

AND WHEREAS the first party having been advised that 
the continuance and existence of the said deed of exchange dated 

tlie-will be prejudicial to the interests of the first 

party in future and may involve it in unnecessary litigation agreed 
with the second party to have the said deed of exchange cancelled 
and delivered up and to restore both the parties to their original 
position as if no exchange had been effected between them. 

NOW THIS DEED WITNESSES as follows;— 

In pursuance of the said agreement and in consideration of 
each party getting back the property which was conveyed by it 

to the other by the said deed of exchange dated the-each 

party hereby cancels the s.iid deed of exchange so far as its part 
of the contract made thereby is concerned and rcconveys to the 
Other party the property conveyed by it tp the other TO HOLD 
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the same to the latter for ever in the same way as it was held 
before the said exchange; 

Each party hereby covenants and assures the other party that 
it has not created any encumbrances or charge on the property 
hereby reconveyed by it. 

IN WITNESS WHEREOF etc. 
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Preliminary Note 

Gift is a voluntary transfer without valuable consideration. It is 
made by one party and accepted by the other. Without acceptance the 
transfer is not complete, and if the donee dies before acceptance the gift 
■i is void. The acceptance may be made either orally or by conduct {c.g. 
by taking possession of the property) or in writing. The best and the 
safest COUP6C is for the donee also to execute the deed of gift containing 
.1 recital of .icccptance, or If the deed is in the form of a deed poll to have 
separate endorsement of acceptance made on rhe deed and signed by 
the donee. A minor, if capable of understanding the transaction, may 
accept a gift {Ganahtlas v, Surynhhan, 39 1. C. 46). Tlic deed should 
be drafted as a deed of transfer, with recitals if necessary. As there is 
no consideration none need be expressed although consideration of "natural 
love and affection” is generally expressed in all cases of gift to relations, 
.and "consideration of esteem and regard" is expressed when the gift is 
in favour of some person for whom the donor has regard e.g., when the 
donee is his religious preceptor. 

A gift should be about existing property only and if any future 
property is included it will be void as to the latter (Section 124. Transfer 
of Property Act). 

A gift is ordinarily absolute and irrevocable, but a condition of 
revocation on the happening of a specified event not depending on the 
will of the donor is valid (Section 126) and .i gift may be burdened with 
obligations. 

A gift of inimov.ible property of whatever value must be made by a 
■ registered deed signed by the donor .ind .attested by at least two wit¬ 
nesses (Section 125 of Transfer of Property Act). This section docs 
not .ipply to the gifts governed by Muh.immedan law which may be 
made orally, and If made by a deed, the deed need nor be attested. But 
ihc section h.is been applied to the Delhi and the Municip-ahtics and 
notified areas In the Punjah. In other places in the Punjab and m 
V. W. F. Province, where the T. P. Act docs not apply, a gift may be 
made or.iHv or by an unattested deed. A gift of mov-iblc property ma> ^ 
he ni.nfe by \ ro>;lsfcrcH deed or by delivery of the property. A fixe 
dc^posii iu b.tnk is not mov;^blc property, .md tbc gift of it 
made by delivery of receipt. It is .m actionable claim for w ic a 
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deed is required Maiyandas v, Sri S Bihhffiit (1945 (All.) 

409. 

The donor and donee may agree that on the happening of any When gift 
specified event which does not depend on the will of the donor a gift i j 

shall be suspended or revoked; but a gift which the parties agree shall 
be revocable wholly or in part, at the mere will of the donor, is void 
wholly or in part as rhe case may be. (Sec. 126), 

A gift may also be revoked in any of rhe cases (save want or 
failure of consideration) in w'hich, if it were a contract, it might be 
rescinded. 

Same as on a Conveyance (Article 23) for a consideration equal to Stamp duty 
the value of the property as set forth in such instruments (Art. 35). 

Therefore if no value is set forth in the deed no duty is required. In 
Uttar Pradesh the words “as set forth in such instrument” are omitted, 
and the result is that the duty shall be calculated on the acdml value. 

In any case the value should be given correctly in the deed (Section 27). 

The deed should be engrossed on a stamp paper (Rule 6) or if in a 
European language, an impressed label may be used (Rule 10 (//)). 

Compulsory, under Section 123 of the Transfer of Property ActRcgistra- 
and Section 17 (1) (<*), Registration Act, whatever may be the value. 

As rhe Registration Act applies to the whole of India and to Muhamme- 
dans also, if a gift is made by a deed the deed must always be registered. ^ 

{For charitable gifts, see under Religious Endoii'ineuts). 
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1—Deed of Gift for love and affection 

THIS GIFT is made on the-day of-BETWEEN 

AB etc. (hereinafter called "the donor”) of the one part AND 
CD etc. (hereinafter called "the donee”) of the other part. 

WHEREAS the donor is owner of the property described in 
the schedule hereto; 

AND WHEREAS the donor out of his paternal affection 
for his daughter the donee is desirous of making a gift of the said 
property to the donee at the time of her marriage. 

NOW THIS DEED WITNESSES as follows:— 

1. That in consideration of the natural love and affection 
of the donor for the donee the donor hereby transfers to the donee 
free from encumbrances ALL the property described in the sche¬ 
dule hereto To HOLD the same to the donee absolutely for ever. 

2. The donee hereby accepts the said transfer. 

IN WITNESS WHEREOF etc. 

2—Gift for a particular purpose 

THIS GIFT is m.ade on the-day of- 

BETWEEN AB etc. (hereinafter called "the donor”) of the one 

part AND-, a Society registered under the Societies 

Act, 1860, (hereinafter c.alled "the donee”) of the other part; 
WHEREAS the donee has requested the donor to grant to it a 
building for the accommodation of girls’ School at-—; 

AND WHEREAS the donor has agreed to transfer to the 
donee the building described in the schedule hereto and the site 
thereof for the purpose above-mentioned. 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said agreement the donor hereby 
transfers to the donee ALL that etc. TO HOLD the same to the 
donee and its successors so long as the donee shall use the said site 
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and building for the purpose of education of girls at . 

2. The donee hereby accepts the said gift and agrees with 
the donor that if and whenever the donee ceases to use the said 
site and building premises for the purposes of a school for girls or 
for any other educational institution for the education of girls 
under the control of the donee the same shall revert to the donor. 

IN WITNESS WHEREOF etc. 

3—Grant of land for building a mosque 

THIS GRANT is made on the-day of- 

BETWEEN AB etc. (hereinafter called "the grantor”) of the one 
part AND CD etc. (hereinafter called "the grantee”) of the other 
part. 

WHEREAS the grantee on the-applied to the grantor 

for the grant of land for the purpose of building a mosque there¬ 
on; 

AND WHEREAS the grantor has agreed with the grantee to 
grant to him for the said purpose the land intended to be hereby 
transferred belonging to the grantor on the terms and conditions 
hereinafter contained; 

AND WHEREAS the grantee has accepted the said grant for 
the said purpose and on the aforesaid terms and conditions. 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the aforesaid agreement and in consi-Grant 
deration of the grantee’s covenants hereinafter contained and for 

the purpose of promoting religious worship the grantor hereby 
grants and transfers to the grantee ALL THAT plot of land etc. 

TO HOLD the same to the grantee and his successors according 
to the custom of succession in the management of religious endow¬ 
ments recognized by the religion professed by the grantee for the 
purpose of a mosque and for no other purpose in accordance with 
the covenants and the provisions hereinafter contained; 

2. The grantee hereby covenants with the grantor as fol- Covenants 
lows:— 

(1) He will within-years from the date hereof erect a To erect 

mosque of the value of Rs.-on the said premises and will not 

use the said premises for any other purpose whatsoever. 
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(2) Such mosque when erected shall be open to all persons 
professing the religion of the grantee for worship and prayer and 
for no other purpose. 

(3) The grantee and his successors will at all times hereafter 
keep such mosque in good and substantial repair and will at his or 
their own cost perform all proper rites and ceremonies of worship 
therein according to ceremonial usage of the religion professed 
by the grantee. 

(4) If the grantee fails to erect a mosque within the said 

period of-years, the said premises shall revert to the grantor. 

(5) If the said premises shall cease to be used for the purpose 
of a mosque and if no person professing the religion of the grantee 
can be found willing to maintain such mosque then the charge 
and custody of the said premises and all buildings thereon shall 
revert to the grantor until some such person can be found for 
the purpose aforesaid. 

IN WITNESS WHEREOF etc. 

4 _Gift to Government with conditions attached 


THIS DEED OF GIFT etc. 

WHEREAS the donee requires the land described in the sche- 
ulc hereto for the purpose of constructing an escape of Salcmpur 
linor. Upper Division, Eastern Jamna Canal; 

and whereas the donor has offered to give to the donee 
he land described in the scliedulc hereto belonging to him for the 
foresaid purpose on the conditions hereinafter appearing and the 

lonce has accepted the said offer. 

NOW THIS DEED WITNESSES as follows:— 

1 In pursuance of the said agreement the donor hereby 
ransfers to the donee ALL THAT land described in the schedule 
icrcto TO HOLD the same absolutely for ever subject to t le con 

litions hereinafter contained. 

2 The donee hereby covenants with the donor t lat i 
,ny time tite donee no longer requires the said prcm.ses for use 
for the purpose aforesaid the donee will return the same to the 
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donor after having removed therefrom the materials of any cons¬ 
truction made by the donee thereon. 

etc. etc. 

IN WITNESS WHEREOF etc. 

5—Gift in the form of deed poll (short form) 

I, AB etc. in consideration of natural love and affection for 
my sister CD etc. (hereinafter called "the donee”) hereby transfer 
to the donee ALL that property specified in the schedule hereto 
TO HOLD the same to the donee absolutely for ever (or, for her 

life). 

THE SCHEDULE HEREIN REFERRED TO 

* * * 

Dated- Signed- 

1, the donee aforesaid, do hereby accept the above gift. 

Dated- Signed- 

Guaraitfee 

(See Security bonds under Bond) 



GUARANTEE 


A contract of guarantee is a contract to perform a promise 
or discharge the liability of a third person in case of the latter’s 
default (S. 126 Contract Act). If the guarantee extends to a 
series of transactions it is called a "continuing guarantee (S. 
129). In a continuing guarantee, the consideration is supplied 
from time to time and is therefore divisible, while in the case of 
other guarantees, the consideration is entire and indivisible moving 
from the person to whom guarantee is given once and for all. 

A continuing guarantee can be revoked at any time as to 
future transactions by notice from the creditor (S. 130), and 
determines on the death of the surety so far as regards transactions 
after such death (S. 131). A change in the constitution of a 
debtor or creditor firm also determines a continuing guarantee 
(S. 38, Indian Partnership Act). But the revocation is permis¬ 
sible and determination takes place in the above events only in 
the absence of a contract to the contrary. Therefore, if it is in¬ 
tended to keep the continuing guarantee alive in spite of the death 
of the surety or change in the constitution of a firm, or to guard 
against a revocation by the surety, an express contract to the con¬ 
trary should be embodied in the deed of guarantee. But a 
guarantee for which the consideration is entire and indivisible is 
not, except under express stipulation, determinable by notice of 
revocation or death of the surety or change in the constitution of 
any firm. Therefore in the case of such a guarantee any permis¬ 
sion for revocation or determination will have to be expressly 

made in the deed. 

A contract of guarantee may be made either in the form ot 
an ordinary deed, or in the form of a bond, or m the form of a 
deed poll, or by a letter addressed to the person or firm to whom 
guarantee is given. The form of letter is in vogue in the case of 
Banks. The stamp duty is as on an agreement. But if the 
contract is in the form of a bond, it requires to be stamped as a 

security bond. 



PRECEDENTS 


1—Deed of continuing guarantee for securing the 
balance due or account with a Bank 


This DEED of guarantee made on the-day of- 

BETWEEN AB etc. (hereinafter called the Surety) of the one 

part AND the-Bank Limited, a company registered under 

the Indian Companies Act, 1913 and having its head-office at 

-(hereinafter called the Bank) of other part. 

WITNESSES as follows:— 

1. In consideration of the Bank opening and keeping an Guarantee 
account with the firm CD etc. and making advances to and for 

the accommodation of the said firm CD, the Surety hereby 
guarantees to the Bank the payment of all sums of money that 
may be. due from the said firm CD from time to time on the 
general balance of the said account subject to the covenants here¬ 
inafter contained. 

2. The Surety and the Bank hereby mutually agree as fol¬ 
lows:— 

(1) That the liability of the Surety shall not at any time Lij^ldng 

exceed the sum of Rs.-with interest thereon at-tbe guaran 

tee 

p. c. per annum. 

(2) That the guarantee hereby given shall be a continuing Gontinu- 
guarantce and shall not be considered as wholly or partially satis- ing 

fied by the payment or liquidation at any time or times hereafter 
of any sum or sums of money for the time being due upon such 
general balance as agreed but shall, subject to the aforesaid limit, 
extend to cover and be a security for all future sums at any time 
due hereafter. 


(3) That the neglect or forbearance of the Bank in enforc-Forbear¬ 
ing payment of any moneys, the payment whereof is intended to 
be hereby secured or the giving of time by the Bank for the pay- 
ment thereof shall not in any way release the Surety of his liability terminate 

under the guarantee hereinbefore contained. surety s 

liability 
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(4) That the guarantee hereinbefore contained shall not be 
affected by any change in the constitution of the Bank or in the 
constitution of the said firm CD. 

(5) That the guarantee hereinbefore contained shall not be 
affected by the death of the Surety but shall continue in force 
till two calendar months after notice in writing has been given to 
the Bank by the Surety or his representatives. 

(6) That any account settled between the Bank and the said 
firm CD shall be conclusive evidence against the Surety of the 
amount due on the said account and shall not be questioned by 
the Surety. 

(7) That the expressions "Surety” and “Bank” hereinbefore 
used shall, unless such an interpretation is repugnant to the con¬ 
text, include in the case of the "Surety” his heirs, successors, re¬ 
presentatives and assigns and in the case of the “Bank its succes¬ 
sors and assigns. 

In Witness etc. etc. 

2—Guarantee to a trading firm for supplying goods 
to a shopkeeper (in the form of a letter) 

To 

Messrs C. D. and Co. 


^ar Sir, 

In consideration of your supplying goods or otherwise giv- 
5 credit to EF etc. I hereby guarantee the payment of all sums 
moneys that may be due to you on that account on demand 

th interest at-per cent per annum till payment but my 

bility shall not at any time exceed the sum of Rs. ^wit 
'If the aforesaid rate. 


1 also agree that this guarantee, which is to be considered as a 
continuing guarantee not determinable on any payment or pa) 
ments, shall continue in force in spite of any change in the cons¬ 
titution of your firm and in spite of your granting to CD etc. 
time or any other such indulgence, and shall not determine even 
by my death but shall continue in force until one calendar month 
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notice to determine it shall be given to you by me or by my re¬ 
presentative. 

Dated- Yours faithfully 

also forms of securriy bonds under ^'Bonds'') 

3—Guarantee by Directors of a Company to Bankers 

for limited amounts 
To 

The Punjab National Bank Ltd. 

In consideration of your agreeing to grant to the Indian Guarantee 
Cold Storage Co. Ltd., Meerut at our request, a credit over-draft 
to the extent of Rs--We, the undersigned being the Direc¬ 

tors of the said company, hereby guarantee to you the payment 
of all moneys which shall at any time be due from the said Co. 
to you on the balance of their account with you not exceeding Limit 

Rs-:-(such balance to include all interest commissions and 

other charges and expenses which you may in the course of your 
business charge in respect of any advance or discount made to 
the said company or on their account or for keeping the said 
account with you) and we hereby agree as follows:— 

(1) that this guarantee shall be a continuing guarantee 

the extent at any time or times hereafter of any sum or sums ofing 
money for the time being due upon such general balance within 
the limit aforesaid; 

(2) that this guarantee shall be in force and subsisting 

whether the whole of the said sum of Rs.-shall be actually 

advanced by you or not; and 

(3) that you may grant time or other indulgence to or 
compound with the said company without affecting this guarantee. 
PROVIDED always and we hereby covenant that (1) we shall 
respectively be liable on this guarantee only to the extent of the 
sums set opposite to our respective names in the schedule hereto, 
and (2) that if during the continuance of this guarantee any of 
us shall die or shall cease to be a director of the said Co. and if 
the said company shall be unable to substitute a guarantor or 
guarantors in his or their place who shall be satisfactory to you, 
then the said company may pay to you the amount which in the 


13 
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said schedule shall be set opposite to the name or names of the 
person or persons who shall so die or cease to be a Director or 
Directors as aforesaid and such payment shall be accepted by you 
in full satisfaction of all claims against such person or persons 
in respect of this guarantee. 

Dated etc. 

The Schedule 

-Rs. 

-Rs. 

Rs. 


AB- 

CD 

EF- 



HIRE AND HIRE PURCHASE 
Preliminary Note 

A contract of hire is a contract of bailment and is governed by the 
provisions of Chapter IX of the Indian Contract Act. Usually these 
contracts are made verbally but in cases where the goods hired are valu¬ 
able, the contract is made in writing. 

The hire deed is drafted in the form of an agreement. The statutory Deed of 
rights and obligations provided in the Contract Act need not be provided hire 
in the agreement. For instance, the hirer’s responsibility for care of 
goods (Section 151, Indian Contract Act), or the option of the owner 
to terminate the agreement on the hirer’s breach of conditions of hire 
(Section 153, Indian Contract Act). All other conditions agreed upon 
should be clearly mentioned. 

Under Section 151, the hirer is bound to taks as much care of thcp)my of 
goods hired as a man of ordinary prudence would, under similar cir- hirer as 
cumscances, take of his own goods of the same bulk, quality and value, regards care 
and under Section 152 the hirer is not responsible for the loss, destruction 
or deterioration of the goods hired if he has taken such care. A provi¬ 
sion to these effects is unnecessary. But if the parties intend to vary 
the statutory obligations in any way, the exact contract should be entered 
in the agreement. For instance, they may agree that the hirer shall bo 
liable for loss .or damage to the goods, from ivhafcier came rcmilfiug, 
even in spite of the fact that he has taken the necessary care. Such a 
condition is often necessary as it may be difficult for the owner to prove 
the negligence of the hirer. 

Under Section 153 the contract would be voidable if the hirer ^^Qnd't'o 
any act with regard to the goods hired inconsistent with the conditions breach 

of hire. But if it is intended to provide for the option of termination 
in any other case e.g., in case of non-payment of rent of non-insurance 
of goods etc., an express condition will be necessary. 

This is a form of hire contract under which the hire is oav.able Iott- 
• 1 1 • ^ ^ Hire pur- 

instalments and an option is given to the hirer to purchase the goods chase 

hired or a condition is added that the goods shall become the property 
of the hirer on the hirer making a certain number of payments. Such 
agreements should be drafted like hire contracts with the usual condi¬ 
tions, but with a clause or clauses providing for the said option to pur¬ 
chase. The additional clause should be carefully drafted so .as to provide 
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for that option or for the property in the goods passing to the hirer oh 
the payment of all the Instalments and on the hirer duly observing the 
conditions of hire contract. Two points should be carefully borne in 
mind in drafting this clause, viz.— 

(1) // should not amount to an agreement to buy but should only 
give the hirer an option to purchase, for, under the agreement to buy 
the hirer having got possession of the goods would be able to give good 
title to anyone who takes the goods on sale or pledge from him without 
notice of the hire-purchase contract (vide Section 30 (2)Indian Sale of 
Goods Act, 1930) and the intention of the owner will thereby be defeated. 
But if the agreement does not amount to an agreement to buy and gives 
the hirer only an o/)//oh to buy, the hirer connot give a valid title to any 
one, even if the latter takes the goods without notice. (Vide Roopchand 
janfudin v. The National Bank. 46 Cal. 342; Kafta Ramashami v. Kamal- 

(Uinnitl, 41 M.id. 173). 

(2) There should be an express stipulation that the property in the 
goods shall not pass to the hirer until all the instalments have been paid. 
In the absence of this clause, the power to seize the goods in default of 
payment of instalments might be held to make the agreement a contract 
of sale (vide McEnfire v. Crossby, (189S) A. C. 417. 

Minimum order to provide for depreeiution of the article taken under the 

payment Hire purchase agreement, it is usual to insert a ’'minimum p.ayment 
clause clause which provides that in the event of the determination ot the 

agreement by the hirer or the owner, the hirer shall be liable to pay 50 
per cent of the total price after deduction of the instalments already 

paid by the hirer. 

Stamp duty The stamp duty is the same as on any other agreement. 

Registr. 1 - compulsory, 

tion 



PRECEDENTS 

1—Agreement to lend a spinning plant 

AN AGREEMENT made etc. 

WHEREAS the said AB has lent to the said CD the Wool 

spinning plant at-on the terms and conditions hereinafter 

appearing. 

NOW THESE PRESENTS WITNESS and the parties hereby 
mutually agree as follows:— 

1. The said plant will remain in the use and possession of Term of 

the said CD for a period of seven years ending with-unless 

this agreement is sooner terminated under the power hereinafter 
reserved. 

2. The said CD will not lend or transfer the plant to any^ot to 
other person or persons without the previous sanction in writing transfer 
of the said AB. 

3. The said CD will keep the plant in good order and To keep 
condition and will, on the expiry of the said period or earlier ter- ‘ardcr 
mination of this agreement, return the same to the said AB in 

the same condition in which It has been lent, reasonable wear and 
tear excepted, and all loss or damage due to breakage or any other 
cause shall be made good by the said CD at his own cost. 

4. The said AB or his nominees may at all reasonable times Xo allow 
inspect the said plant, its working and efficiency and the said CDiospeciion 
will furnish to him or them such information as he or they may 
require concerning the said plant and its working. 

5. The said CD will keep the said plant insured against To insure 
damage or loss by fire or theft in the joint names of the said AB 

and CD in the sum of-at least with some insurance com¬ 

pany to be approved by the said AB and shall punctually pay all 
premia therefor and produce from time to time to the said AB 
when required by him the receipt for the last premium payable 
in respect of such insurance. 
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6. If the said plant or any part of it shall be injured or 
destroyed by fire or lost by theft all moneys received in respect 
of such insurance shall be forthwith paid to the said AB who 
shall as the case may require apply such moneys either in making 
good the damage done or in replacing the said plant or such part 
by other articles of similar description and value and such substi¬ 
tuted articles shall become subject to the provisions of this agree¬ 
ment in the same manner as the articles for which they shall have 
been substituted. 

7. In case of non-observance or non-performance by the 
said CD of any of the provisions herein contained the said AB 
shall be at liberty forthwith or at any time afterwards to terminate 
this agreement and to seize and retake possession of the said plant 
and accessories. 

8. Any relaxation or indulgence granted by the said AB to 
the said CD shall not in any way prejudice the strict rights of 
the said AB under this agreement. 

IN WITNESS WHEREOF etc. 

2—Hire of a crushing machine 

AN AGREEMENT made the-day of-BETWEEN 

AB etc. of the one part AND CD etc. (hereinafter called "the 

hirer”) of the other part; 

WHEREBY IT IS AGREED as follows:— 

1. The said AB shall let to the hirer and the hirer shall take 
and hire from the said AB for a period of one year from the— 
one crusher (full dmripfioii) (hereinafter^ called "the said 

crusher”). 

2. The hirer shall pay to the said AB as rent for the hire 

of the said crusher the sum of--in advance before the deli 

very of the said crusher to the hirer. 

3. The said crusher shall be delivered to the hirer at the 

cost of the said AB. 

m 4. The hirer shall keep the said crusher during the period 
of hire in good order and condition and shall not part with or 
suffer the same to go out of his possession and shall keep the same 
free and exempt from all attachments or other legal process 
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shall on the expiry of the period of hire return the same to the 
said AB in as good a condition as it is at the time of hiring, 
reasonable wear and tear excepted. 

5. The said AB will be at liberty at any time to terminate Option to 
this contract during the period of hiring without assigning any terminate 
reason for the same and the hirer shall thereupon forthwith return 

the said crusher to the said AB provided that except under the 
clause hereinafter following the said AB shall not be entitled to 
terminate this agreement in the middle of the crushing season. 

6. In case of non-observance or non-performance by the Default 
hirer of any of the provisions hereinbefore contained the said AB 

shall be at liberty forthwith to terminate this agreement and to 
retake possession of the said crusher without prejudice to his right 
to recover damages for breach of agreement. 

IN WITNESS WHEREOF etc. 

3—Hire of electric fan 

AN AGREEMENT made etc. (^is in form 2). 

WHEREBY IT IS AGREED as follows:— 

1. The said AB shall let to the hirer and the hirer shall take Term; hire 
and hire from the said AB for a period of months from the 

-an electric tabic fan No.-—of-type on a month¬ 
ly rent of rupee one and annas eight. 

2. The hirer shall pay the aforesaid rent at the office of the 

said AB at-or at such other place or places as the said AB 

may from time to time appoint, monthly in advance before the 
-day of every month. 

3. For hiring during a portion of a month half rent will be 
charged if the hiring is for not more than fifteen days and full rent 
will be charged for hiring for more than fifteen days as for full 
week or weeks. 

4. The hirer will not let out the fan on hire to any other not 

person nor will he remove it for use outside the-Munici-to let out 

pality. 

5. If the fan does not suit the requirements of the hirer 

hirer may return it within the first week of hiring and in that case return 
will pay « nominal hire of-for the period of trial. 
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Liability for 6. The hirer shall be responsible for any damage caused to 
damage ordinary wear and tear due lo a reasonable use 

of the same and shall in the event of such damage being caused 
be liable to pay compensation to the said AB. 

Hirer not 7 . The hirer shall report to the said AB any trouble in the 

iiimself working of the fan and the said AB will get the fan repaired. 

Tlie hirer will not repair or get it repaired himself. 

S' If the hirer does not pay the rent as hereinbefore agreed 
or is guilty of a breach of any of the covenants by the hirer herein 
contained, the said AB may immediately terminate this agreement 
and the hirer shall thereupon return the fan forthwith to the 
said AB. 

9. Any relaxation or indulgence granted by the said AB to 
the hirer shall not in any way prejudice his strict rights under this 
agreement. 

IN WITNESS WHEREOF etc. 


Default 

clause 


4—Hire of furniture 


Agreement 
to let 


Covenants 
to repair 

To replace 

broken 

goods 

Not to 
remove 


AN AGREEMENT ETC., as in form 2. 

Whereby it is agreed as follows:— 

1. The said AB shall let to hire to the hirer THE furniture, 
fixtures and other goods set forth in the schedule hereto (which 
are now already in possession of hirer, but are the property of 
the said AB, if the agreement is executed after the furniture has 

been hired out) at the RENT of Rs.-per calendar month 

and so in proportion for any less period than a month, to be paid 

by the hirer to the said AB on the-day of-in every 

month, the first monthly payment thereof to be made on the 
-day of-next. 

2. The hirer hereby agrees with the said AB at all times 

during the said letting to hire of the said furniture, fixture and 
goods to keep the same in a good and perfect state of repair and 
condition in every respect and to replace such of the articles as 
may be broken, destroyed or damaged by whatever means with 
other articles of equal value and not to remove the said goods or 
any part thereof from the house and premises known as (or at 
No.-of-street) in the town of-^where the 
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same shall be used (or where the same at present arc), nor to 
underlet, lend or otherwise part with the possession of the same 
to any person or persons whosoever without the previous consent 
in writing of the said AB nor allow the same to be attached by 
legal authority or under colour of legal authority. 

5. During the term of letting to hire, the hirer shall keep To insure 
the said furniture, fixture and goods insured against fire to their fire 

full value as set forth in the schedule in some respectable insurance 
office and whenever required will produce the policy of such in¬ 
surance and the receipt of the last premium to the said AB. 

4. The said AB may at any time on giving-days’Power of 

notice to the hirer put an end to the said letting to hire and may 
thereupon enter upon the premises or any part thereof and re¬ 
move and carry among the said furniture, fixture and goods. 

5—Agreement for hire purchase 

AN AGREEMENT etc. {ns in form 2). 

WHEREBY IT IS AGREED as follows:— 

1. The owner will let and the hirer will take on hire the Term 

goods mentioned in the Schedule hereto for the term of- 

years on the terms hereinafter contained. 

2. The hirer shall pay to the owner on the execution of this Hire 

agreement the sum of Rs.-and on the-day of every 

calendar month during the hiring the sum of Rs.-by way 

of hire for the said goods. 

3. The hirer shall at any time during the hiring have the Option to 

option of purchasing the said goods for Rs.-and in that event 

the hirer shall receive credit for all sums previously paid by him 
under the preceding clause. Until a purchase shall have been 
effected and the price fully paid the said goods shall remain the 
property of the owner. 

4. During the hiring the hirer will— Coven- 

(a) not sell, pledge, charge or in any manner part with ^ 

possession of the said goods or any of them; transfer 

{b) not, without the consent in writing of the owner, re¬ 
move the said goods or any part thereof from the premises of the 
hirer at-; 
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(c) permit the owner or his authorized agents at all reason¬ 
able times to examine the condition of the said goods; 

(cl) - 

(<■) - 

(/) - 

etc. etc. 

(other conditions settled and necessary according to the nature 
of the goods). 

5. If the hirer shall make default in the punctual payment 
in full of the said monthly hire or in the observance or perform¬ 
ance of any of the provisions of this agreement, on his part to be 
observed and performed the hiring shall immediately determine. 

6. On the determination of the hiring the owner may with¬ 
out notice or demand retake possession of the said goods and for 
that purpose may by himself or by his agents or servants enter 
into or upon any premises occupied by the hirer and search the 

same if necessary for the hired goods. 

7. The hirer may terminate this agreement at any time by 
returning the said goods at the owner’s place of business. 

8. If the hiring is determined by the owner under Clause 7, 
such termination shall not prejudice the owner’s right to recover 
the hire upto the date of such termination nor his right to recover 
d,iiii.igcs for any prior breach of this agreement by the hirer, and 
the liirer shall not be allowed credit or set off for or on account 

of any payments previously made by him. 

9. Any time or other indulgence granted by the owner 

shall not prejudice or affect his strict rights under this agreement. 

IN WITNESS WHEREOF etc. 


6. Minimum Payment Clause 

At the termination of this agreement cither at the instance 
of the liircr or the owner, the hirer sail pay to the owner by way 
of compensation for depriciatlon of the said article such sum as 
with the amount previously paid for hire shall make up a sum 
equal to not less than one half of the total amount payable un 

the agreement. 
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Preliminary Note 


A contract of indemnity is a contract by which one party promises Indemnity 
to save the other from loss caused by the conduct of the promisor himself and 
or by the conduct of any other person {Section 124, Contract Act.) ^ 

differs from a contract of guarantee which is a contract to perform a 
promise or discharge the liability of a third person in case of ^thc latter s 
default (Section 126). 


Sometimes a separate indemnity bond is executed and sometimes an 
indemnity clause is inserted in any other deed relating to a transaction 
from which the contract of indemnity arises e.g., in a sale deed a cove¬ 
nant to idemnify the purchaser against any loss or damage suffered by 
any defect in title or by the discovery of any charge. When separately 
executed it may take the form of a deed or may be in the form of a note 
addressed to the person intended to be indemnified. The latter form is 
a simpler one and is generally adopted in banking and commercial trans¬ 
actions. In this form the name of the person addressed is given at the 
top and below that the covenant is written in the first person, the con¬ 
sideration being stated in the beginning of the covenant. The pro¬ 
misor signs at the end. 


Form of 
indemnity 


Generally an indemnity is a personal undertaking but sometimes the 
undertaking is secured by hypothecation of property in which case it is 
drafted as a mortgage. 

If the indemnity relates to any property e.g., when given to a pur- 'Heirs and 
chaser of land, it is expressed tp be in favour of the other party and his successors 
successor-in-title to the property. In cases of other indemnities, the heirs, 
successors and assigns of the person to be indemnified arc mentioned. The 
heirs and successors of the person giving the indemnity need not be 
mentioned as the contract can after his death be enforced against his 
representatives (Section 37, Contract Act). 


In England, idemnity deeds are executed in favour of sureties but 
this is not necessary in India as, under Section 145 of the Contract Act, a 
contract of indemnity by the principal in favour of surety is implied 

in every contract of gurantce by the surety. 

If any specific amount is mentioned as the limit of indemnity and Stamp duty 
that amount does not exceed Rs. 1,000, the same duty as on a bond (No. 
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RcgistiM- 

tion 


15) [Bottomry Bond (No. 16) in Madras], for that amount. If no 
specific amount is mentioned or that mentioned exceeds Rs. 1,000, the 
duty is Rs. 15 in Bombay, Rs. 12/8 in Bihar, Rs. 10 in Bengal, Assam and 
C. P., Rs. 7/8 in Punjab, United Provinces and Burma, and Rs. 5 else¬ 
where (Art. 34 read with Art. 57); in Madras Rs. 15. 

RcgistiMtion is not required unless property is hypothecated. 



PRECEDENTS 

1 _Indemnity bond (in the form of agreement) 

THIS AGREEMENT etc. 

WHEREAS by a deed o£ lease dated the-the said CD 

demised certain land to the said AB and one XY since deceased 

for a term of nine years from ; 

AND WHEREAS one of the conditions entered in the said 

lease was that during the first year the said CD will not require 
the said lessees to pay rent for uncultivated land; 

AND WHEREAS though the whole of the demised land was 
not cultivated during the first year, full rent for that year was 
realized by the said CD on the alleged ground that the aforesaid 
condition was not intended to apply to this lease, and that it was 
by an accidental omission that the same was not scored out of the 
printed form of lease before execution; 

AND WHEREAS the said AB and XY served a notice on 
the said CD threatening to file a suit against the said CD for re¬ 
fund of the amount of rent so realized from them in violation of 
the aforesaid condition; 

AND WHEREAS the said XY died leaving behind him as his 
heirs two minor sons KL and MN who arc under the natural 
guardianship of their mother PQ; 

AND WHEREAS the said AB and the said PQ on behalf 
of her said minor sons KL and MN have withdrawn the aforesaid 
notice and have agreed to forego their claim for the said refund 
on the said CD agreeing to revise the term of the said lease and to 
extend the same from nine to twelve years. 

AND WHEREAS in consideration of the aforesaid agree¬ 
ment of the said CD the said AB has agreed to indemnify the said 
CD from any claim which the said minor sons of the said XY 
may institute for refund of the said amount of rent in spite of the 
said PQ relinquishing the same on their behalf. 
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NOW THESE PRESENTS WITNESS that in pursuance of 
the said agreement and for the consideration aforesaid the said AB 
hereby agrees always to indemnify and keep harmless the said CD 
from any claim which the aforesaid KL and MN or either of them 
or their respective successors or assigns or any of them may at 
any time institute for refund of any part of the rent paid by 

the said AB and XY for the year-^under the aforesaid deed 

of lease dated the-, 

IN WITNESS WHEREOF etc. 

2—Indemnity given to a Bank 

THIS DEED OF INDEMNITY is made etc. 

WHEREAS a sum of-on account of Insurance Policies 

on the life of the late EF was collected after the death of the said 
EF by the said Bank and has since been held by the said Bank 
as a deposit carrying interest at-from the date of realiza¬ 

tion; 

AND WHEREAS the said EF left at his death the following 
legal heirs viz., a widow GH, and two minor sons JK and LM; 

AND WHEREAS the said AB has by order of the District 

Judge of-dated-been appointed a guardian of the 

person and property of the said JK and LM; 

AND WHEREAS the said AB requested the said Bank to 
pay him the aforesaid deposit with interest due thereon and the 
said Bank has consented so to do upon the said AB giving such 
indemnity as is hereinafter contained in case there shall here¬ 
after be a claim against the said Bank by the said GH for the 
said deposit or any portion thereof; 

NOW THIS DEED WITNESSES that in pursuance of the 

aforesaid agreement and in consideration of the said Bank paying 
out the said deposit to the said AB as guardian of the aforemen¬ 
tioned JK and LM the said AB hereby agrees with the said Bank 
that he will at all times indemnify and keep harmless the said 
Bank from all claims and demands made and all actions and pro¬ 
ceedings taken against the said Bank by the said GH in respect 
of the said deposit are any part thereof. 
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3—Indemnity to tenant paying rent to a person 

whose title is in dispute 

THIS DEED OF INDEMNITY is made on the-day 

_—BETWEEN AB etc. (hereinafter called 'the land- 

lord”) ’of the one part AND CD etc. (hereinafter called "the 

tenant”) of the other part— 

WHEREAS a dispute (or a suit) is now pending between 
the landlord and certain other persons as to the title to the 
(describe the property) which is now occupied (or held) by the 
tenant (or, to the estate of one XY, in which the tenant holds 
certain land) under a lease thereof dated^-executed by 

i 

) 

and whereas the tenant has nevertheless agreed to pay 

to the landlord the rent of the said-which is now in arrears 

and which shall hereafter become due upon the landlord agreeing 
to indemnify him in respect thereof. 

NOW THIS DEED WITNESSES that in consideration of 
the tenant agreeing to pay the said rent to him the landlord here¬ 
by covenants with the tenant that the landlord will repay on 
demand to the tenant all such rent, sums of money, costs and 
damages as the tenant or his assigns shall by due process of law or 
otherwise be compelled to pay and all cost and damages which he 
or they shall otherwise sustain by reason of his or their paying the 
said rent or any part thereof to the landlord in the manner afore¬ 
said. 

IN WITNESS WHEREOF etc. 

4 —Indemnity given to drawer of lost cheque on 

drawing a second cheque 

(In first person) 

To 


In considcratin of your having this day given me a second 

cheque for Rs.-being the amount of a previous cheque 

No.-dated-drawn by you in my favour which 1 

have lost, I hereby undertake to refund to you the said sum of 
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Rs.-in the event of the earlier cheque being presented to and 

paid by your bankers within-months and to indemnify you 

against all expenses which may be incurred by you in relation 
thereto. 

Dated- Signed- 

5—Indemnity to Currency Officer on payment of 

a lost half of a note 

To 

The Currency Otfeer,- 

In consideration of your having paid to me Rs.-being 

the amount of a currency note, No.-half of which has been 

lost by the Post Office which it was being conveyed from- 

to-, 1 hereby agree to indemnify the Federation of India 

against all claims in respect of such note and against all costs and 
expenses which may be incurred by you or the Federation in 
relation to such note or the payment thereof. 

Dated- Signed-— 

6—Indemnity given to a Railway Company by a 
consignee who has lost the Ry. receipt 

TO 

The-Railway Co. 

In consideration of your having delivered to me the parcel 

No.-containing-valued at Rs.-dispatched 

from-station to my. address on or about the-day 

of-, the Railway receipt for which has been lost, I hereby 

undertake to hold you (the said-Ry. Co.) your servants 

and agents harmless and indemnified against all claims in respect 
of the said parcel and its contents. 

Signed---- 

7—Indemnity given by a Share-holder for issue of a 
duplicate script in place of one lost 

This DEED of INDEMNITY made on the-day of 

-BETWEEN AB etc. of the one part AND the- 

Company Limited being a company registered under the Indian 
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G)mpanies Act, 1913 and having its registered oflSce at- 

of the other part. 

WITNESSES as follows:— 

1. In consideration of the said company issuing a fresh share 
certificate in respect of 50 shares fully paid up and numbered as 
653 to 702 in the said company held by the said AB and alleged to 
have been lost and mislaid by him, he the said AB hereby under¬ 
takes to indemnify the said company against all proceedings, 
claims, demands, expenses and liabilities whatsoever by reason of 
the issue of such fresh certificates. 

2. The said AB further declares that he has not pledged or 
deposited by way of security any of the share scrip relating to 
the aforesaid shares nor has he sold or transferred any of these 
shares and undertakes that he shall deliver those original share 
certificates if and whenever found. 

IN WITNESS etc. 

8—Indemnity given by a vendor against possible 
claim of a co-sharer believed to be dead 

THIS DEED of INDEMNITY is made etc. WHEREAS— 

(1) The property described in the schedule hereto was 
owned by the vendor and his brother D; 

(2) The said D left home in 1907 and has not been heard 
of ever since and is believed to have been dead; 

(3) The said D has left no other heir except the vendor; 

(4) The vendor agreed to sell the said property to the pur¬ 
chaser and by a separate deed of indemnity to indemnify him 
against any possible claim of D or any of his heirs; and 

(5) In pursuance of the said agreement the vendor executed 

a deed of sale on the-. 

NOW THIS DEED WITNESSES that in further pursuance 
of the said agreement and in consideration of the purchaser pur¬ 
chasing the said property the vendor hereby agrees to keep in¬ 
demnified and harmless the purchaser, his heirs, successors and 
assigns against all claims made, and action or proceeding com¬ 
menced by the said D or any person claiming through or under 
him in respect of the said property and against all costs and cx- 

14 
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penses incurred by the purchaser, his heirs, successors or assigns 
in defending any such claim, action or proceeding. 

IN WITNESS etc. 

9 —Deed by a Co. to indemnify its Managing Director 
of guarantees given by him to the company’s bank 

THIS DEED of indemnity is made etc. 

WHEREAS the said CD at the request of the Board of 
Directors of the Co. of which he is the Managing Director and 
in consideration of the Co. agreeing to give such indemnity as 
hereinafter appearing has signed or given and may hereafter from 
time to time sign or give his promisory note or some other ins¬ 
trument in favour of the-Bank (the bankers of the Co.) 

by way of guarantee or collateral security for advances made or 
to be from time to time made by the said bank to or an account 
of the Co. or in respect of other pecuniary accommodation to be 
from time to time afforded by the said bank to the Co. 

NOW THIS DEED WITNESSES as follows:— 

1. The Co. hereby agrees with the said CD that the Co. 
will on demand repay to the said CD all sums which the, said CD 
may have to pay to the said bank or any person or persons by 
reason of his having signed or given any such promissory note or 
instrument as aforesaid and will at all times hereafter keep the 
said CD fully indemnified against all claims or legal proceedings 
costs and expenses in respect of any such promissory note or other 
instrument as aforesaid. 

2. The obligations of the Co. under the preceding covenant 
shall not be discharged by reason of the cessation at any time of 
the guarantees given by the said CD as aforesaid but shall con 
tinuc in force or revive in the event of subsequent renewal 

thereof. 

3. This deed shall not preclude the said CD from enforcing 
any other remedy to which he may be or become entitled as a 
surety under the guarantees given as aforesaid. 

IN WITNESS WHEREOF etc. 



LEASE 

Preliminary Note 

A lease operates as a present and actual demise while an agreement Agreement 
only binds the parties, the one to grant and the other to accept a tenancy. 

One is an executed contract and the other is an executory contract. In 
England, certain leases are drafted in the form of an agreement for lease 
and such agreements are intended to operate as present demise and to be 
the only record of the bargain. In all cases in which possession has been 
delivered and in cases of leases for a term not exceeding three years and 
reserving a rent of not less than two-thirds of the annual value, leases 
can be made by an agreement. There is no such rule in India, where 
actual demise must be made by a lease. 

An agreement for lease must be drafted as an ordinary agreement. 

The property to be leased should be clearly described and the period of 
lease, the rent and other terms and conditions of tenancy agreed upon 
must be mentioned. The terms, if long, may be embodied in a schedule. 

A lease under the Transfer of Property Act can be made only by 
registered instrument, if it is from year to year or for any term exceeding made 
one year or reserves a yearly rent. Other leases can be made either 
by a registered instrument or by oral agreement accompanied by delivery 
of possession (Section 107). The Local Government have been em¬ 
powered to permit any leases of the latter class to be made by unregistered 
leases or by oral agreements without delivery of possession (Section 107). 

The Transfer of Property Act does not apply to agricultural leases (Sec¬ 
tion 117) which are governed by local Acts, and does not extend to the 
Punjab, Delhi and N. W. F. Provinces where no formalities are enjoined 
by law. Although the principle of the Act applies in preference to 
English law, yet the technicalities of the Act do not necessarily apply 
{Kedar Moideen v. Nepear, 26 Cal. 1; Mohammad AbdulUb v. Mohammad 
Yasin, 141 I. C. 377; Ratanchand v. Smail, 149 I. C. 853) Sec. 107, has, 
however, been recently applied to all Municipalities and notified areas in the 
Punjab (vide Notification No. 183 St. dated 27-4-1935) and to Delhi 
(vide Notification No. F. 884/36 dated 15-1-1937). An unregistered 
document of lease, in cases where the lease requires to be registered 
conveys no title and creates no rights in the lessee; nor can a registered 
Kabuliyat be sufficient to bestow a title upon the lessee and can in no 
way be considered a lease as defined in Sec. 106, T. P. A. {Safdar Alt v. 
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Ainbika Prasad Dube, A. I. R. 1930 All. 678). Further a lease should 
be' signed both by the lessor and lessee. A document signed by a lessor 
only does not operate as a lease (Sec. 107, para 3. T. P. A.). 

A deed of lease should be drafted as a deed between the landlord 
and the tenant. They should be called '‘the lessor” and "the lessee” as 
these are the terms used in the Transfer of Property Act. In some local 
Acts relating to agricultural leases the words ‘'landlord” or "landholder” 
and "tenant” or "thekedar” are used. In such cases the terms used in 
the local Acts applicable should be adopted in the deed of lease also. 
The general requirements of a deed of transfer mentioned in Part II 
of the Introduction apply to leases also and that Part should therefore 
be carefully read. A lease deed consists of the same parts as other deeds 
of transfer except that there is an additional part called the 'rcddetidiimJ 
The following special points or modifications should, however, be noted. 

(1) Recitals arc not generally necessary in a deed of lease and should 
not be inserted except when absolutely necessary in order to mention 
facts which cannot conveniently be mentioned in the operative part of 
the deed. 

(2) Consideration'. The practice In England is to mention the con¬ 
sideration of rent and lessee’s covenants in the beginning of the testatum 
or witnessing clause thus:— 

Tn consideration of the rent hereby reserved and of the lessee’s 
covenants hereinafter contained the lessor hereby demises etc. 

As the rent reserved and the covenants of the lessee clearly appeal 
from the latter part of the lease and it clearly appears from these provi¬ 
sions what is the consideration of the lease this clause about consideration 
is not ncccsssary. But if a premium is also paid as part of the considera¬ 
tion the fact that such premium is also a part of the consideration and 
also the acknowledgment of the payment have got to be mentioned as 
they are not mentioned else where in th lease. In such cases it will K’ 
convenient to mention the whole consideration i.c., the premium, the 
rent reserved and the lessee’s covenants. Similarly, if a lease is ma c 
in consideration of the surrender of a previous lease, the consideration 
should be mentioned. If a premium is agreed to be paid tn future t c 


me can be mentioned in the reddendum. 

(3) Olmlive pari: Any words which clearly show the nature of 
c transfer, that is, the fact that the lessor divests himself of the posses- 
,n and the lessee shall come into exclusive possession, may be used e.g. 
e lessor hereby "lets” or "demises” or "grants a lease of.” The techmea 
ords used in England is "demise”, and in the absence of any common y 
proved expression in India the same may be used here also. In the lea 
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of proprietary right of zamindari property commonly called thekay it 
would be proper to say "grants a theka” or "grants a lease by way of 
theka” 

(4) Habendem: The commencement and duration of the term ofHabendem 
the lease are specified in the habendem, as 

"from the-day of-for the term of-years.’*' 

Or if the lease is permanent the words "in perpetuity’ are used in 

place of "for the term of-years”. If the tenancy is a life tenancy it 

may be expressed to be "for the life of the lessee.” The date of com¬ 
mencement of the term should be clearly specified as "commencing on 

the-” or "from the-.” The date may be the date of the 

lease in which case it may be expressed as 

"from the date hereof” or it may be a date prior or subsequent 
to the execution of the lease. 

In the absence of any indication in the context of a contrary inten¬ 
tion of the parties, a term beginning from a specified day is generally 
reckoned as exclusive of that day (Section 110, T. P. Act, Auckland v. 

Lutby, (1839) and A and E at p. 300) and if the term begins on a day, 
that day is included and is the first day of the term {Sidebotham v. 

Holland, (189S) 1 Q. B. 378). 

If no term is fixed and the lease is intended to be a year to year 
or month to month lease, it should be so stated, thus 

"from year to year.” 

(S) Reddendum: After the "TO HOLD” clause technically 
the "habendem” and before the covenants, a new clause is added in leases Jum 
which mentions the rent reserved with the mode and time fixed for 
payment. This is called the "Reddendum.” It begins with the word 
"yielding” or "Rendering” or "Paying.” In the definition of rent in 
Section 101 of the Transfer of Property Act, the word used is "render” 
but as "Pay” is the most commonly understood expression the word 
"Paying” may be used. "Yielding” however is not used in Indian law 
and its use in a deed of lease is not therefore recommended. If the consi¬ 
deration is rent in kind or service the proper word would be "rendering.” 

If a yearly rent is mentioned, it is payable in one lump sum; there¬ 
fore the instalments in which it is intended to be payable should be clearly 
mentioned with the dates on which they should fall due. If no dates are 
mentioned but only "half yearly” or "quarterly” are mentioned, the rent 
will fall due in equal parts at these periods reckoned from the commence¬ 
ment of the term (FowkJns v. Pinsent, (1702) 2 Ld. Rayon 819). 
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The rent should be expressed as being payable during the term of 
the lease by the use of some such words as "during the said term.” 

The place at which the rent is to be paid should also be mentioned, 
and if it is not mentioned it will be payable at the house or office or 
place of business of the lessor. Where a place is mentioned it is usual 
to add the words "or at such place or places as the lessor may from 
time to time appoint in this behalf” to provide for the contingency of 
the place mentioned being no longer suitable. 

The question whether a landlord evicting a tenant in the interval 
between two dates for payment of rent is entitled to a proportionate 
rent for the days of occupation is not free from doubt. It has been 
held in Jatiki Bai v. Bayabai, 16 C. P. L. R. 55 that the question whether 
in such circumstances the landlord forfeits the rent or not depends on 
circumstances e.g., whether the tenant has enjoyed the benefit of the full 
term or not. In England the point Is quite clear owing to the pro¬ 
visions of the Apportionment Act, 1870, under which rent is deemed 
to accrue from day to day and a tenant evicted in the middle of a term 
is liable to pay proportionate rent for the period of occupation. Tlie 
apportionment takes place not only as between the persons entitled to 
receive the rent as is provided in Section 36 of the Indian Transfer of 
Property Act but also between the persons liable to pay it. As there 
is no such statutory provision in the Indian Law, it is better to provide 
for proportionate payment by adding to the words of the reddendum 
the following clause. 

"And also paying in the event of the said term being determined 
between two of the said yearly (or monthly or quarterly or half-yearly) 
days by re-entry (or notice) under the terms hereof a proportionate part 
of the said rent for the fraction of the current year (or month or quarter 
or half year) forthwith on such determination.” 

or, simply by addition of the following words ‘ and proportionately 
for any fraction of a year (month, quarter or half year).” 

These words were formerly added in all conveyances in England 
but have now become unnecessary owing to the provision of the Appro- 
tionment Act, 1870. If rent is payable in advance and the tenant is 
evicted during the period for which such rent has been paid in advance, 
the landlord is entitled to the entire rent and the tenant is not entitled 
to any apportionment {Ellis v. Kowbotham, (1900) 1 Q. B. 740). 

If the lease is executed some time after the commencement of 
tenancy and some rent has already become due and has been paid, it is 
necessary to add some such words as 

"the first of such payments after the date of this lease in respect 
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of the new current year (month or quarter) to be made on the 
day of' -next.** 

(6) Covenants'. The terms and conditions to which the lease is Covenants 
made subject are given in separate paragraphs, one paragraph containing 
all the conditions which involve covenants by the lessee, another con¬ 
taining the lessor’s covenants, and the third containing mutual covenants 
by both, if any. Sometimes it is more convenient to put together all 
the covenants under the heading “The lessor and the lessee hereby cove¬ 
nant with each other as follows:— 

There are certain covenants which are usually entered in all leases Usual 
e.g., the lessee’s covenant to pay rent, taxes etc. and the lessors covenant 
for quit enjoyment. These are called usual covenants and some of them 
are so common that even if they are not expressly mentioned they are 
Implied In every lease. They are embodied in Section 108 of the Trans¬ 
fer of Property Act in which they are referred to in the form of statu¬ 
tory rights and liabilities of the lessor and the lessee. They may be 
shortly stated in covenant form as follows:— 


lessee’s Covenants 

(1) To disclose material defects enhancing the value of the lessor’s Implied 

interest (Clause k). covenants 

(2) To pay rent (1). 

(3) To keep and restore the property leased in good condition, 
reasonable wear and tear and damage by irresistible force excepted (m). 

(4) To permit lessor and his agents to inspect the property (m). 

(5) To make good defects caused by his act or default within 
three months of notice by the lessor (m). 

(6) To inform lessor of any attack of a stranger on lessor’s title 

(n). 

(7) Not to commit waste or use the property for a purpose other 
than that for which it is let (o). 

(8) Not to erect permanent structures (p). 

(9) To deliver possession on expiry of lease (q).. 

Lessor^s Covenants 

0 

(1) To disclose material defects (a). 

(2) To give possession (b). 

(3) To secure possession and quiet enjoyment (c). 

(4) To allow all accessions to the property to be comprised in the 
lease (d). 
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(5) To give option to the lessee to avoid lease when the property 
is destroyed (e). 

(6) To pay for repairs or allow lessee to deduct the charges from 
rent if lessor neglects to make any repairs which he is bound to do (f). 

(7) To pay or allow lessee to deduct from rent any charges paid 
by him which lessor is bound to pay and which arc charged on the demised 
property (g), 

(8) To allow lessee to remove fixtures attached by him (h), 

(9 )To allow lessee to remove crops sown by him and standing on 
determination of lease for an uncertain period. 

(10) To permit lessee to transfer his interest. 

These are statutory covenants which are implied even if not expressly 
stated. 

It is therefore not strictly speaking necessary to insert them in leases 
governed by the Transfer of Property Act i.c., leases other than those 
made for argicultural purposes and those made in the Punjab, Delhi and 
N.-W. F. Provinces. But these covenants can be varied by contract and 
any variation must be expressly stated; as also any other conditions and 
covenants. 

In England, the practice is to insert in the lease even those conditions 
which arc ordinarily implied. This is done because they give greater defi¬ 
niteness to the obligations and because they bind the lessee and lessor 
personally during the continuance of the term even though they may 
have assigned their rights in the lease to others. But the latter is no 
consideration in India as under Section 108(g) the lessee remains subject 
to all the liabilities in spite of a transfer of his interest under the lease. 
But as the covenants under Section 108 are implied only "in the absence 
of a contract or local usage to the contrary,” it is open to party to set 
up a local usage varying the implied conditions and this may lead to un¬ 
necessary disputes and litigation. It is, however, not necessary to set our 
all the covenants and it would be sufficient to say that— 

"The lessor and lessee will have the rights and will be subject to the 
liabilities mentioned in Section 108 of the Transfer of Property Act, 
1832.” 

Such a covenant will make the conditions in Section applicable 
in spite of any local usage and even where the Transfer of Property Act 
docs not apply to the lease. All additional covenants should be inserted 

separately. 

If any of the clauses of Section 108 is desired to be omitted or varied, 
the same may be excluded thus— 
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’'Except clauses-of the said section which are hereby excluded^ 

and the varied covenant may be inserted as a separate covenant. 

It must, however, be clearly understood that where an express cove¬ 
nant is made no covenant can be implied on the same subject (Standdou v. 
Christmas, (1847) 10 Q. B. 135 at p. HI; Stamiard v. Forbes, (1837) 

6 Ad. and El. 572); therefore the express covenant should be complete 

in itself. 

The additional covenants necessary in a particular lease depend on 
the nature of the lease and of the demised property. Some of these 
covenants are usual but most of them are matters of contract. Only 
such covenants as are legally enforcible can be made. Agricultural 
tenancies in India are governed by special local laws, and the tenure and 
the rights and liabilities under the lease are regulated by statutory provi¬ 
sions. Parties cannot legally contract themselves out of them and it is 
the duty of a conveyancer to satisfy himself that covenants which the 
parties desire to enter into are not against the provisions of law. For 
instance, the right of re-entry cannot be reserved in the general form 
in case of agricultural tenancies in U. P., as it is provided by the Tenancy 
Act that there can be no ejectment otherwise than under the provisions 
of that Act. It has been held by Patna and Calcutta High Courts that 
it is open to the parties to contract themselves out of the provisions of a 
statute but such covenant must be clearly expressed so as to indicate an 
intention to create liability different from that created by statute and 
the extent to which the variation was intended to go (Humayan Raza 
V. Harendranath, 1945 (Patna) 447; l^arettdra Kumar v. Gorachand, 

33 Cal. 683). 

Some of the general important covenants are discussed below:— 

(/) Covenant to pay taxes 

The lease should define the mode in which taxes, rates, and other 
public charges are to be borne by the lessor and lessee respectively. 
Some taxes are payable under the law by a particular party but there 
is nothing illegal in the other party undertaking to pay the same and 
the contract will, as bcliveen the parties to it, be legal and enforceable. 
It is thus not unusual for the lessee to undertake to pay all rates and 
taxes and cesses charged on the demised premises or payable by the lessor 
or the lessee in respect thereof.’* Ordinarily, land revenue, cesses, ground 
rent, house tax and other cognate dues are payable by the lessor, while 
water tax, scavenging tax etc. are payable by the lessee, but it is always 
better to make a definite contract and embody the same in the lease. 
It is better to specify all the taxes to be paid by one party and to say in 
the other party’s covenant that he is to pay all the others. 
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In England the words, "duties” "outgoings” 'impositions” or 
"charges” are used but these words are not vogue in India. The charges 
which are generally current in India are, land revenue, cesses, rates 
and taxes. 

{ii)Covenant to repair 


In the absence of any contr^t or local usage to the contrary it 
is the lessee’s duty to keep the demised property in proper state of repairs, 
as under Section 108 (m) he is bound to restore it to the lessor in as 
good a condition as it was in at the* time he was put in possession. He is 
not of course liable for any damage done to the property by fire, tempest, 
earthquake or any other irresistible force unless the same was caused or 
accelerated by his own wilful act or default (Doongery v. Keshavji, 
19 Bom. L. R. 878, 4) I. C. 258; Girdhari v. Fonna, 39 M. L. J. 235, 
59 I. C. 252). Any contract varying this statutory liability should 
therefore be clearly and expressly provided in the lease. If there is any 
local usage to the contrary although the same will prevail as against this 
implied liability yet in order to save the trouble and risk involved in prov¬ 
ing such usage, it will be safer to mention it as an express covenant. 

If any express covenants about repairs are entered in the lease, it 
must be remembered that they will completely replace the implied cove¬ 
nants and therefore it is necessary that the express covenants should be 
complete in themselves. In a case where the lessee had agreed expressly 
"to keep the premises wind and water tight and in habitable condition”, 
it was held that he could not take advantage of the statutory indemnity 
against damage by earthquake but was bound by his covenant, irres¬ 
pective of the fact whether or not the damage was caused by earthquake 
or any irresistible force {Heckle v. Tellery, 4 C W. N. 121). 

In practice, the parties always enter into an express covenant for re¬ 
pairs, but if they arc satisfied with the statutory provision in Clause («) 
of Section 108 and do not w.ant any variation they need not enter into 
any covenant. Generally, the liability for certain repairs is thrown on 
the lessor and for others on the lessee. In the case of Indian houses, 
the lessee is responsible for white-washing and keeping the roof water¬ 
tight and the lessor looks to the rebuilding of any parts falling down 
in rains etc. In the case of bungalows, generally the lessor is liable for 


all repairs. 

Sometimes lessee’s covenants are made in general words, c.g., to 
keep in "good and substantial state of repairs” or to keep in " good and 
tenantablc repairs” or "good repairs” or "habitable repairs.” The former 
covenant, though widely expressed, is construed with reference to the 
age and general condition of the house at the commencement of the lease, 
as the lessee has to repair that thing which he took and not to make 
a new and different thing {Lister v. Latte, (1893) 2 Q. B. at p. 217), 


PRELIMINARY NOTE 


219 


and the lessee is not bound to make good defects caused by the natural 
operation of time and the elements upon a house of originally faulty 
circumstances {ibid). “Good” or "habitable” or "tenantable” repairs 
simply means such repairs as would keep the house reasonably fit for 
the occupation of a reasonably minded tenant of the class who would be 
likely to take it {Proudfort v. Hart, (1890) 25 Q. B. D. at page 52). 

It does not include a duty to repaint or repaper or do any such thing 
to leave the house in the same decorative condition as it was in {Crawford 
V. Newton, (1887) 36 W. R. 54. 

If the duty of repairs is undertaken by the lessor, the exact duty 
must be clearly and fully stated in the lessor’s covenant. In such cases, 
in case of lessor’s default the lessee is entitled to make the repairs and 
deduct the cost from the rent (Section 108 (/). It is not therefore 
necessary to make an express contract to that effect. 

(;/i) Covenant to insure against fire 

In India, such covenants are not frequent except in large towns 
or in cases of tenancy of godowns, factories etc. When a covenant is 
made, the office in which insurance should be made and the amount 
of insurance should be expressed, and the covenant should provide not 
only for insurance but also for punctual payment of premia. It should 
also provide how the insurance money is to be utilized in case a damage 
by fire takes place. If the duty of insurance is undertaken by the lessor, 
the lessee must? covenant not to do anything on the demised premises 
which may render any increased or extra premium payable for insurance 
• of the premises or which may make void or voidable any policy for such 

insurance. 

(iv) Covenant about assignment 

Ordinarily, a lessee’s right is transferable, except when he has an un¬ 
transferable right of occupancy, or is a farmer of an estate in respect of 
which default has been made in payment of revenue or a lessee of an estate 
under the management of a Court of Wards (Section 108(i), and 
nothing need be said unless there is a contract to the contrary. Conditions 
forbidding or restricting transfers are frequently inserted; sometimes tlie 
transfer is made subject to the lessor’s pevious consent in writing, some¬ 
times the lessee is bound to give notice of transfer to the lessor, some¬ 
times the lessee has to pay to the lessor a part of the price he gets for 
the assignment. All such conditions arc valid but must be expressly stated 
in the lease. In a case with the last mentioned condition where the lessee 
had not pJfd the part of the price to the lessor, (it was held that the trans¬ 
fer was invalid {Mahendra v. Karali, 1946 (Cal.) 596). 
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(v) Covenant about use of property 

If the purpose of the lease is stated in the habendum it is not neces¬ 
sary to add a covenant that the property shall not be used for any other 
purpose. Such a covenant usually called "a restrictive covenant” is im¬ 
plied by Section 108(o). Sometimes a different use is allowed after pre¬ 
vious permission of the lessor. If so, an express covenant to that effect 
is necessary. Sometimes the purpose of the lease is not stated in the 
habendum but is stated in a restrictive covenant by the lessee, thus— 

The lessee will use the demised house for residential purposes only, 
and, exc^t with the previous permission in writing of the lessor, for no 
other purpose,” 

(w) Covenant for quiet enjoyment 

Section 108 (r) of the Transfer of Property Act provides that if the 
lessee pays the rent resrved and performs the contracts binding on him 
he will hold the property during the time limited by the lease without 
interruption. This is a covenant for quite enjoyment which is implied 
in all leases governed by the Transfer of Property Act, in the absence 
of an express covenant on the subject. 

This is more satisfactory than English Law under which an implied 
covenant extends only to the interruptions caused by the lessee and those 
claiming under him and interruptions caused by persons holding para¬ 
mount title or by superior landlords, which are more common that inter¬ 
ruptions by lessees and their successors, are not therefore within the 
implied covenant. For rhis reason, an express covenant b inserted in all 
English conveyances as the implied covenant is inadequate. The implied 
covenant under Section 108(c) secures to the lessee the benefit of what « 
is called in England an unqualified or absolute covenant for quite enjoy¬ 
ment as against the qualified covenant implied in England (Naorang v. 
Mcik, SO C. 68, 72, 70 I. C. 161; Tayawa v. GiirsBdappa, 25 Bom. 269; 
Syed Mukhtar v. Rani Sunder' 17 C. W. 960, 19 I. C. 81S; Dharam 
Narain v. Labh Singh, 60 I. C. 477; Motilal v. Yar Muhammad, 47 All. 
631, 8S I. C, 756). It is, therefore, not necessary to insert an express 
covenant in leases governed by the Transfer of Property Act unless it is 
desired to restrict the implied covenant in any way. But it must be 
remembered that the interruption against which protection is afforded 
is a lawful interruption and not tortious disturbance by a trespasser, as 
a tenant has himself a remedy against a trespasser while he has none 
against a person having a right, c.g., one with a paramount title. 
(Katyayni v. Udoy Kumar, 52 C 417, 50 I. A. 160, 88 I. C. 110 P. C. 
British India Corp. v. Secy, of State, 1945. {All.) 425). The same 
is the law in England. {Hayes v. Bickerstajf, (1669) Vaugh»118, 119 
123). When, however, the disturbance is by the lessor himself, the lessee 
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can sue him on the covenant whether the disturbance is wrongful or 
not {Andrews v. Paradise, (1724) 8 Mad. Reg. 318). Formerly, it was 
the practice in England to insert the word “lawful” before "interruption” 
in order to indicate this, but in view of the law established by a course of 
decisions this is now considered to be unnecessary. The rule established 
in England is that the word "disturbance” or “interruption” in the cove¬ 
nant for quite enjoyment means only lawful disturbance, unless (i) it is 
by the covenantor himself or by a person specially named, or {») the 
covenant is so worded as to extend to tortious acts also, e.g., against all 
persons claiming or pretending to claim any right (Chaplain v. Sonthsate, 
(1717) 10 Mad. 384; Hunt v. Allen, (1622) Winch 25). If it is 
desired to give the lessee an indemnity against tortious acts also, an express 
covenant providing for "interruption by any persons claiming or pre¬ 
tending to claim any right” should be provided, though this is rarely 

required. 

(vii) Covenant for renewal 

This covenant should contain the agreement to renew the lease on 
the expiry of its present term on such conditions as may be agreed upon. 
These conditions should be clearly expressed; e.g., the term for which 
the renewal will be granted, whether any increase will be permissible or 
the renewal would be on the same rent, whether the lessee should give 
any notice to the lessor of an intention to exercise the option of having 
the lease renewed, who would bear the cost of renewal etc. It has been 
held that if the conditions are not mentioned renewal agreement can be 
enforced on reasonable terms (Kodatnhan v. English and Scotish etc., 1945 

(Mad.) 199). 

PROVISOS 

There are certain covenants which are added as provisos because they 
control the general terms of the lease, e.g., the stipulation about re-entry 
on non-payment of rent on the occurrence of a breach of covenant, or 
that giving liberty to the parties to determine the tenancy by notice 
within the term of the lease. These stipulations control the main pro¬ 
vision in the habendum fixing a term of the lease and is really in the 
nature of a .proviso to it than as an independent covenant. There is, 
however, no objection if such stipulations are drafted as covenants, e.g., 
that relating to forfeiture as a lessee’s covenant, and that about determi¬ 
nation by notice as a covenant by the party against whom the other 
party is given that power, or if power is given to either then as a cove¬ 
nant by both parties, though it would be more regular and accurate to 
put them as provisos. Such provisos should indicate their nature of being 
definite covenants also by the addition of words showing an agreement, 
thus 
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Forfeiture 

clause 


“PROVIDED always and it is hereby agreed that etc. (or, as 
follows) 

If the witnessing clause is divided into paragraphs (as in the Pre> 
cedents in this book) the provisos should also be inserted in separate 
paragraphs. 

The usual matters to be entered in the provisos are the forfeiture 
clause, the option to determine clause, the clause about suspension of rent 
in case of fire, and that enabling sub-lessee to pay rent to the superior 
landlord. The clause for renewal of term is also sometimes included in 
the provisos but it is more correct to include it in the lessor’s covenants. 

Sometimes provisos containing covenants by the lessee are added after 
the lessee’s covenants, while others are inserted after the lessor’s cove¬ 
nants, but sometimes all the provisos are added at the end. The latter 
procedure is preferable as in some provisos there may be covenants by 
both parties. 

Forfeiture clause (Commonly called the “proviso for re-entry”). 

The right of re-entry is reserved usually in cases of default in pay¬ 
ment of rent or breach of a covenant, or on the lessee becoming insolvent. 
In case of default, it is sometimes provided that re-entry can be enforced 
only if any rent is in arrears for a specified period. In England, as 3 
formal demand requires very troublesome formalities it is usual to add 
the words “whether formally demanded or not.” The words arc un¬ 
necessary in this country. In such covenants, the words “notwith¬ 
standing the waiver of a previous cause or right of re-entry are general¬ 
ly added in England but this is hardly necessary as each default or breach 
gives a fresh cause for forfeiture and the waiver of any cause cannot in 
law stop the lessor from enforcing his right on a subsequent breach. 

The proviso should be so drafted as simply to give a right of re¬ 
entry. Words often used to be inserted authorizing forcible entry or 
expulsion of the tenant but such authority would not be legal, and no 
such words are. therefore, necessary. The effect of the proviso is not 
automatically to determine the tenancy but simply to give the lessor 
the option to determine it. The tenancy continues until the lessor has 
given notice in writing to the lessee of his intention to determine the 
lease (Section 111(g) T. of P. Act). If the lessee docs not peaceably 
surrender possession the lessor will have to sue for it and courts have 
been given wide powers to relieve the lessee of forfeiture (Sections 
and 115). A clause reserving the rights of the lessor to sue the lessee 
for damages for breach of contract is also usually added « ‘I -'f 
the proviso to make it clear that the lessor will not regard “ 

re-entry alone as sufficient compensation for the breach, though th.s seems 

hardly necessary. ^ . 

Forfeiture clause is always strictly construed. Where, m a eas , 
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there was a condition for re-entry on the insolvency of the lessee, and 
the lessee’s interest was purchased in execution of a decree by X, and ^ 
thereafter the lessee became insolvent, it was held that the lessee for 
purposes of the condition was, under the circumstances really X, and that 
as he did not become insolvent, no forfeiture took place {Hazari Mai v. 

Sada SM, A. I. R. 1925 (Cal.) 750). 

A lease is not a personal contract but is an estate in land which, Devolu- 
unless for life, passes to the heirs as any other property and they taketionof 
it with all the rights and responsibilities attaching to it. (Maharaja e. 

Tej Chatid v. Sri Kanth Ghose, 3 M. I. A. 261). Similarly, the lessor’s 
heirs cannot repudiate the lease and are bound by the covenants thereof. 

As regards the transferees of lessor’s interest, Section 109 of the 
Transfer of Property Act provides that the transferees shall have all the 
rights of the lessor but will be subject to the liabilities only if the lessee 
so elects. Under the English Law all the liabilities also pass to the trans¬ 
feree without any question of the lessee’s election. A lessee can transfer 
all his rights an(*^liabilities. In any case, a transferee is subject only to 
such liabilities as arise under covenants “running with the land, e.g., the 
covenant to pay rent, taxes, to repair, a condition for re-entry. Cove¬ 
nants which arc merely personal are not binding on the assignee, e.g., to 
pay tax in respect of another property or not to keep a building within 
a certain distance of the demised premises. 

The lessor shall not, however, by reason only of a transfer of the 
lessor’s rights cease to be subject to the liabilities under the lease unless 
the lessee elects to treat the transferee as personally liable (Section 109). 

Similarly, a lessee shall not, merely by transferring his interest, even 
absolutely, cease to be subject to any of the liabilities attaching to the 
lease (Section 108 (j) unless the lessor releases him, for example, by 
treating the transferee on the footing of the original lessee. In such a 
case, a privity of contract is established between the lessor and the trans¬ 
feree and the lessee is therefore released. 

Although, for the above reason, it is rarely necessary to have the j^terpreta- 
successors and assigns of the lessor and lessee mentioned in the lease, yet tion clause 
a practice has grown up for the sake of safety and clearness to insert an 
interpretation clause providing that where the context so admits tlie 
expression the "lessor” shall include the owner for the time being of the 
lessor’s interest in the demised property and the expression the "lessee” 
shall Include his heirs, executors, administrators, and assigns. This 
is either inserted as a separate covenant clause at the end or is provided for 
in the beginning after the names of the parties, thus—^"AB etc. (herein¬ 
after called the lessor, which expression shall etc.”.) In the author’s 
opinion a clause somewhat on the following lines at the end as a covenant 
by both parties or in the provisos will be more suitable. 
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"It is hereby agreed that wherever such an interpretation would be 
requisite in order to give the fullest scope and effect legally possible to 
any covenant or contract herein contained, the expression “the lessor” 
hereinbefore used includes the owner for the time being of the lessor’s 
interest in the demised premises and the expression “the lessee’ herein¬ 
before used includes his heirs, executors, administrators and assigns.’ 
Where assignment of lease is prohibited by the terms of the lease the word 
"assigns” should be omitted and where assignment is permitted under 
certain conditions, the word “permitted” or "authorized” should be added 
before assigns. 

Surrender In many cases a surrender is implied, e.g., when a new lease of the 

same land is granted to the same lessee, or where a lease is granted to a 
third party with the assent of the lessee and possession is transferred by 
the latter to the new lessee. Surrender may be made orally by delivery 
of the property which the lessor accepts. When surrender is made in 
writing it may be made by a separate deed or by a deed endorsed on the 
original deed. After reciting the lease and the considWation and agree¬ 
ment for surrender the lessee in the operative part of the deed “surrendcrj 
and yields up” the demised premises to the lessor to the intent that 
the term created by the said lease and the estate and interest of the lessor 
under or by virtue of the said lease be absolutely and for ever extinguished 
and the said premises may revert to the lessor, and the lessor absolves the 
lessee from the liabilities under the lease. If there is any other agree¬ 
ment by the lessor in consideration of the lease the same is entered as a 
covenant by the lessor. 

Sometimes surrender is mentioned as a consideration of a new lease. 
In that case a clause about surrender is added in the new lease. 

If the surrender is made by endorsement on the lease, no recitals of 
the lease arc necessary. 

In case of agricultural tenancies special procedure for surrender is 
prescribed by local Acts and the same should be followed. 

Stamp duty The stamp duty on a lease, including an underlease or sublease and 

any agreement to let or sublet is regulated as follows:— 

A—W/jcrc rent is fixed ami no premium is paid 

(;) If the lease is for less than a In Bengal, Punjab and Ass.im 

same duty as on a Bottomry 
bond (Art. 16); in Madras one 
and half times the duty on bot¬ 
tomry bond and elsewhere the 
same duty as on a bond (Art. 
15) on the lease. 
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(«) If for 1 year to 3 years Ditto on the amount of average 

annual rent. 

(/«) If for over three years In Bengal, Punjab and Assam — 

(<i) over 3 upto 5 years —same 
duty as upto 3 years (//) 
above. 

(b) over 5 upto 10 years —same 
as on conveyance for a con¬ 
sideration equal to the aver¬ 
age annual rent. 

(c) over 10 upto 20 years — 
same as on a conveyance for 
twice the average annual 
rent. 

(d) over 20 upto 30 years — 
Ditto three times. 

(e) over 30 years upto 100 years 
Ditto four times. 

(/) over 100 years or in per- 
, petuity —same as on a con¬ 

veyance for a consideration 
equal to l|6th of the total 
rent payable for the first 
50 years, but in Bengal 
Punjab and Assam ijlOth 
in case of agricultural leases. 

In Madras — 

Upto 5 years same as upto 3 years 

over 5 years one and half times 

that in Bengal. 

In United Provinces — 

(a) over 3 years upto 10 —Same 
duty as on conveyance foi 
a consideration equal to 
average annual rent. 

(b) over 10 years upto 100 
years —as in Bengal (above). 

(c) over 100 or in perpetuity — 
same as on a conveyance for 
a consideration equal to 
l|5th of the whole rent 


n 
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(iv) Where lease is not for a defi¬ 
nite term. 


payable for the first 50 
years. 

In C. P.— 

{a) over } npto 5 years —same 
duty as upto 3 years— 
(//) above. 

(b) over 5 npto 10 years —same 
as on conveyance for a con¬ 
sideration equal to lYz 
times the average annual 
rent. 

(r) over 10 npto 20 years — 
same as on a conveyance for 
three times the average 
annual rent. 

(</) over 20 npto 30 years— 
Ditto five times. 

^ over 30 sipfo 100 years — 
Ditto eight times. 

(/) over 100 years or in p^pe- 
iuity —same as on a con¬ 
veyance for a consideration 
equal to l/sth of the total 
rent payable in the first 
fifty years. 

In Bihar — 

Same as in C. P. plus a surcharge 

of 4 as. per rupee. 

In Bombay — 

Sec Local Act. 

Elsewhere — 

(a) If for a fixed /erw—same 
duty as on a conveyance for 
a consideration equal to the 
average annual rent. 

(^) If perpetuity—s^me as in 
United Provinces. 

In Bengal, Madras, Pn?iiab, United 
Provinces, Assam same 
duty as on a conveyance for 
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a consideration equal to 
three times the average 
annual rent for the first ten 
years. 

Elsewhere — 

Ditto—equal to the average annual 
^ rent for the first ten years. 

A lease terminable at one month’s notice is a lease for an indefinite 
term {Mangal Puri v. Balileo Puri, 1938 (All.) 304, 175 I. C. 313). 

B —^here the lease is for a fine, premium or money advanced 

and no rent is reserved 

Same as on a conveyance for a consideration equal to such fine, 
premium or advance as set forth in the lease. In U. P. rent paid in 
advance is deemed to be money advanced unless there is an express pro¬ 
vision that it shall be set off towards the last instalments of rent (Expn. 

3). In U. P. a lease from month to month or year to year or one foi ^ 
a fixed term with a provision allowing lessee to hold over for an in¬ 
definite term shall be deemed to be a lease not for a definite term. (Expln. 

2). If rent for the whole period of lease is paid in advance it has been 
held to be the case of "money advanced and not of rent reserved 
{Hiptoollahhai, In re, 1941 N. L. J. 108, Nah Ali v. Emperor, 20 Lah. 

L. T. 193. 

C —Where lease is for a fine or premium or money advanced in 

addition to rent reserved 

Duty as provided under B and A above. 

If full duty has been paid on an agreement to let, the lease subse¬ 
quently executed in pursuance of such agreement would be chargeable 
with a duty of Rc. 1 in Bihar and C. P., and 12 annas elsewhere. 

EXEMPTIONS 

The following leases are exempted from stamp duty. 

(1) Agricultural lease—where no fine or premium is paid and 
when a definite term is expressed and it does not exceed one year or when 
the annual rent reserved does exceed Rs. 100. 

(2) Lease of fisheries granted under the Burma Fisheries Act, 1905 
or the Upper Burrma Land and Revenue Regulations 1889 (Art. 35). 

The lease should be written on paper on which stamp is engrossed Description 
or embossed. If written in an European language or partly printed or®^ stamp 
lithographed in an Oriental language when the written matters does not 
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By whom 
payable 
on surren¬ 
der 


Registra¬ 

tion 


exceed one-fourth of the printed matter, label may be affixed or impressed 
(Rules 6 and 10). 

In the absence of a contract to the contrary, stamp duty is payable 
by the lessee (Section 29). 

When the duty with which the lease is chargeable does not exceed 
Rs. 7|8 in C. P. and Rs. 5 elsewhcrc~chc same duty as a lease. In other 
cases Rs. 10 in C. P. Rs. 7|S in Bengal, Madras, Punjab Assam, United 
Provinces and Burma, Rs. 9\6 in Bihar and elsewliere—Rs. 5 (Article 61). 

It should be written on paper on which stamp is embossed or en¬ 
grossed (Rule 6). 

All leases from year to year, or for a term exceeding a year, or reserv- 
ing a yearly rent must be registered (Section 107, Transfer of Property 
Act and Section 17(1) (d) Registration Act). This applies to the whole 
of India as the Registration Act is an all India Act. Other leases, it 
governed by the Transfer of Property Act, must be registered, except that 
Local Government may direct them to be made by unregistered instru¬ 
ments (Section 107) Proviso). 

In cases of leases not governed by the Transfer of Property Act, 
Local Government may direct them to be made by unregistered docu¬ 
ments, if the term docs not exceed five years and annual rent does not 
exceed Rs. 10. 


GENERAL FORMS OF DIFFERENT PARTS OF 

A LEASE 

Formal Parts—See pages 30—33 


CONSIDERATION 

1. In consideration of the sum of Rs.-paid by the 

lessee to the lessor as premium (the receipt of which is hereby paid and 
acknowledged) and of the rent and the lessee’s covenants herein- 

T6S61* V6ci 

after reserved and contained. 

2. In consideration of the surrender by the lessee of a former Surrender 

lease of the property hereby demised dated the-and made of former 

between AB etc. and CD etc. and of the rent and lessee’s covenants 
hereinafter reserved and contained:— 


RESERVATION AND EXCEPTIONS 


1. Excepting and Reserving to the lessor 
PARCELS (See also pages 39—40). 


Heading of 


reserva- 

1. ALL timber and fruit trees, saplings, shrubs and under- 
wood now standing or growing or hereafter to be standing 
growing on the demised land with power to enter upon the said 
land for collecting the fruit and fallen timber but with no power 
to cut down any trees without the permission of the lessor. 

2. ALL grass now growing or hereafter to grow on the Grass 
demised land. 


3. ALL mines, minerals and quarries (including the right, Minerals 
if necessary, to work and get the same by surface workings, the 
tenant receiving due compensation for all damages sustained 
through the exercise of this exception). 

4. The use at all times and for all purposes in common with Right of 

the lessee of the passage of-feet width leading from-way 

to-. 


5 . ALL ways and rights of way hitherto used 
over the demised premises. 


or enjoyed pijj^ 
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Right of 
drainage 


General 

rights 


Year to 
year 

Fixed term 


Perpetual 

Life 

tenancy 


Reserving 

rent 


Annual rent 
payable in 
instalments 

Alternative 

more 

detailed 

form 


6 . The free and uninterrupted passage and running of 
water and soil from and to other buildings and land of the lessor 
through the sewers, drains and water course which now are or 
hereafter may be in or under the demised premises. 

7. Subject to all right and easements or regranted easements 
belonging to or usually enjoyed with any adjacent property, 

HABENDUM 

1. TO HOLD the same to the lessee form the-Year 

to year. 

2. TO HOLD the same to the lessee from the-for a 

term of-years (months), 

3. TO HOLD etc. (as in No. 1) in perpetuity. 

4. TO HOLD etc. (as in No. 1) for the life of the lessee. 

REDDENDUM 

1. PAYING therefor during the said term (tenancy*) to 

the lessor yearly (monthly) and proportionately for any fraction 

/ 

of a year (month) the rent of Rs.-to be paid" on the- 

day of-in each year (month), the first of such payments 

to be made on the-next. 

2. PAYING therefor Rs.-(as in form I) by equal 

quarterly instalments on the-day of-in each year the 

first etc. (as in form 1). 

3. PAYING therefor during the said term (the said 

tenancy) to the lessor the yearly rent of Rs.-by equal 

quarterly instalments on the-day of-in each year, the 

first of such payments to be made on the-next and also 

paying in the event of the said term (tenancy) being determined 
between two of the said quarterly days by re-entry (or notice) 
under the terms hereof a proportionate part of the said rent for 
the fraction of the current quarter forthwith on such determina¬ 
tion. 


^ This is suitable when the tenancy is not for a fixed term. 

“If rent is payable in advance add the words "in advance” after 
"paid” and delete the words "in each year etc.” 




232 * 


LEASE 


COVENANTS 


{(i) By lessee 


Covenant 
to pay 
rent* 


1. The lessee will during the said term (or, during the con¬ 
tinuance of the said tenancy)^ pay the rent hereby reserved on 
the days and in manner aforesaid. 


Covenant 
to pay 
taxes’’ 


2. The lessee will during the said term (or, during the 

continunance of the said tenancy) pay all rates, taxes and other 

charges now payable or hereafter to become payable in respect 

of the demised premises or by the lessor or lessee thereof (except 

the house tax) or, except those hereafter agreed to be paid by 
the lessor). 


Covenant 
to pay land 
revenue by 
lessee 
Covenant 
to repair® 


3. The lessee will during the said term pay the land revenue 
and cesses now assessed or which may hereafter be assessed on the 
demised property. 

4. The lessee will during the said term (or, continuance of 
the said tenancy) keep the demised premises and the fixtures, 


painting and decorations thereof in good and tenantable repair, 
order and condition (or, in as good condition as they were (will 


To permit 
lessor to 
inspect and 
to repair on 
rfotice 


be) in when the lessee was (will be) put in possession^ and will 
permit the lessor and his agents with or without workmen or 
others at all reasonable times to enter the demised premises and 
inspect the condition thereof, and will repair and make good all 
defects of which notice in writing will be given by the lessor to 

the lessee within-calendar months after the giving of such 

notice. 


Covenant 
CO insure*^ 


5. The lessee will insure and shall at all times during the 


* This covenant is not necessary as it is implied by Section 108 (o) 
Transfer of Property Act. 

* These words arc appropriate if the tenancy is not for a fixed term. 

’"’See Preliminary Note on this covenant. 

® Sec Preliminary Note on this covenant. A covenant for repair is 
implied by Section 108(m) of the Transfer of Property Act. If a lease 
is not governed by the Transfer of Property Act, this express covenant 
may be inserted. 

’ Under this covenant it is not sufficient that the premises should 
remain in a reasonably habitable condition but they should be kept in 
as good condition as they were when the lessee obtained possession. 

*Scc Preliminary Note on this covenant. 
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said term (continuance of the tenancy) keep insured the demised 
premises will all buildings erections and fixtures now thereon or 
which may hereafter be constructed or erected thereon against loss 

or damage by fire in the sum of Rs,-in an insurance office 

approved by the lessor and will, whenever required, produce to 
the lessor the policy of such insurance and the receipts for the 
last premium in respect of the same and will apply all moneys 
received under the policy in reinstating the premises destroyed or 
damaged. 

6. The lessee will not carry on or permit upon the demised Not to do 

premises any trade or occupation or do or suffer any other thing 

^ ^ to 

which may render any increased or extra premium payable for increase 
the insurance of the said premises against fire or which may make of 
void or voidable any policy for such insurance. insurance 

7. The lessee will not at any time during the said term Not to 
without the consent in writing of the lessor pull down or damage 

any building belonging to the lessor or cut down or destroy any 
trees now or hereafter standing or growing on the said premises or 
open, work or dig for any mines, minerals, quarries, clay, gravel 
or sand in upon or under the same. 

8. The lessee will during the said term use his best cn-To prevent 
dcavours to prevent any casement or right belonging to or used 

with the demised premises from being obstructed or lost. 

9. The lessee will not allow any encroachment to be made To prevent 
or easement to be acquired on or over the demised premises and 

if any encroachment or easement shall be made or threatened to acquisition 
be made or anything is done or threatened to be done by any of ^^se- 
person which if not stopped might confer on him a right of ease- 
ment against the demised premises the lessee will forthwith give 
notice thereof to the lessor and permit him and his servants and 
agents to enter the demised premises to inspect the same. 

10. The lessee will not without the previous consent in writ-Not to 
mg of the lessor sell mortgage or sublet or in any other manner 


^This is necessary only if the Transfer of Property Act does not 
apply as Section 108(o) implies such a covenant. 

’“See Preliminary Note on this covenant. 
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• to 

sion^" 


Valuation 
of dilapi¬ 
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transfer or part with the possession of the whole or any part of 
the demised premises or his interest in the same. 

11. The lessee will not sell or mortgage his interest in the 
demised premises but may sublet the same from time to time for 

any term not exceeding-years at one time and will not on 

the expiry of any such term sublet again for at least-years. 

12. The lessee will within-months after any transfer or 

assignment of his interest under this lease give notice in writing 
of such transfer or assignment and of the name and the address 
of the transferee or assignee. 

13. The lessee will not sell his interest under this lease with¬ 
out first giving the lessor the option to purchase such interest at 
the price which any other person is willing to give. 

14. The lessee will at all times during the said term duly 
perform and observe all the covenants affecting the demised pre¬ 
mises which are contained in the head lease of the said premises 

dated-on the part of the lessee thereunder to be performed 

and observed (except the covenants about payment of rent, etc.). 

15. The lessee will on the determination of this lease deliver 
possession of the demised premises to the lessor in as good a con¬ 
dition as it was in when the lessee obtained possession, subject 
only to the changes caused by reasonable wear and tear or irresis¬ 
tible force. 

16. -days before the expiration or other sooner determi¬ 

nation of the term hereby granted a proper estimate or valuation 
shall be made as between the lessor and lessees of the amount re¬ 
quired to put all the demised premises into such good repair 
order or condition as they ought to be left in according to the 
covenants hereinbefore contained and the lessee shall forthwith 


Power to 
lessor to 
repair 
on lessee’s 
jIc fault 


pay the said amount. 

17. If the lessee shall at any time make default in the per¬ 
formance of any of the covenants herein contained for or relating 

Either a general covenant in this form should be inserted or nil the 
lessee’s covenants in the head-lease which are intended to be binding on 
the sub-lessee should be specifically entered in rhe sub-lease. 

Necessary only if the implied covenant under Section 108 (w) of 
the Transfer of Property Act docs not apply. 
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to the repair of the said premises it shall be lawful for the lessor 
(but without prejudice to the right of re-entry under the clause 
hereinafter contained) to enter upon the said premises and repair 
the same at the expense of the lessee in accordance with the 
covenant for repair herein contained and the expenses of such 
repairs shall be repaid by the lessee to the lessor on demand. 

(b) By Lessor 

1. The lessee paying the rent hereby reserved and perform¬ 
ing and observing all the covenants by the lessee herein contained 
may hold and enjoy the demised premises during the said term 
without any (lawful)^’* interruption by the lessor or any other 
person whomsoever. 

2. The lessee performing etc. (as in 1) without any inter¬ 
ruption by the lessor or any person claiming or pretending to 
claim any right. 

3. The lessee performing etc. (as in 1) without any inter¬ 
ruption by the lessor or any person rightfully^^ claiming under 
or in trust for him. 

4. The lessor will during the said term pay the land revenue 

cesses, land or house tax-(mention the taxes payable by the 

lessor under the contract) now payable or hereafter to become 
payable in respect of the demised premises or by the lessor or 
lessee thereof. 

5. The lessor will during the said term pay all rates taxes 
and other charges now payable or hereafter to become payable in 
respect of the demised premises or by the lessor or lessee thereof 
except those hereinbefore agreed to b.e paid by the lessee. 

6. The lessor will at his own cost keep the demised premises 
(including electric installation) in thorough good repair and 
habitable condition and will in particular annually at such time 
as the lessee shall direct make such repairs as may be necessary 

^®Sce Preliminary Note on this covenant. This is not necessary if 
the lease is governed by the Transfer of Property Act. 

^^Not necessary, see Preliminary Note; but may be retained. 

^®This word is necessary in order to exclude acts done by lessor’s 
successor but not authorized by the lessor (Naurang v. Meik, SO Cal. 68). 
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• 
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To repair 
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and will also annually after the rains (at such time as the lessee 
directs) white-wash or colour-wash such parts of the demised pre¬ 
mises both from inside and outside as are at present white-washed 
or colour-washed and will renew all broken glass panes bolts etc. 
and will every years paint all doors, windows and other 
wooden structures which are painted at the date of this lease. 

7. And also will at any time during the said term, execute 
any works which may in the opinion of the Municipal (Sanitary) 
authorities be necessary in order to put the said premises into 
good sanitary order and condition. 

8. The lessor will replace any of the fixtures and fittings 
specified in the schedule hereto which may during the said term 
become unfit for the purpose for which the same are now used 
by other fixtures and fittings of a like nature or equal or higher 
value. 

9. And will keep the internal sanitary and water apparatus 
thereof in good and tenantable repair and condition. 

10. Provided that in all cases of dispute as to the necessity 
or sufficiency of any repairs required by the lessee or done by the 

lessor the opinion of-shall be final and binding on the 

parties. 

11. Provided that if the lessor shall fail to execute such re¬ 
pairs or to do the white-washing etc. hereinbefore referred to the 
lessee may serve a notice on the lessor calling upon him to execute 

and do the same within-days of service of such notice and 

if the lessor shall fail to execute or do the same and deduct the 
cost thereof from the rent hereby reserved until the same has been 
paid off or otherwise recover the same from the lessor. 

12. The lessee will during the said term (tenancy) keep the 
demised premises insured against loss or damage by fire in the sum 

of Rs.-at least in some insurance office of repute and will 

whenever required produce to the lessor the policy of such in¬ 
surance and the receipt for the last premium for the same and in 


This is not necessary in cases governed by the Transfer of Pro¬ 
perty Act (Section 108(/)). 
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case of destruction or damage of any part of the said premises by 
fire will rebuild or reinstate the same. 

13. If the lessee shall have given to the lessor not less than To renew 
-months’ notice in writing prior to the expiration of the 

term reserved herein expressing a desire to renew the lease and 
shall have duly observed and performed all the terms and condi¬ 
tions hereof the lessor will grant to the lessee a new lease of the 

demised premises by way of renewal for a further period of- 

years to commence from the date of expiry hereof at the same rent 
and upon the same terms and conditions in all respects as are 
reserved and contained herein (excluding only this present cove¬ 
nant for renewal). 

14. The lessor will at the request and cost of the lessee at the Ditto 
end of the said term and so on from time to time thereafter at (Several 
the end of such further terms of years as shall be granted execute 

to the lessee a new lease by way of renewal for a term of- 

years on such covenants and provisos herein contained as shall 
apply to such renev^d lease provided that such renewed term of 
years as shall be granted shall not with the original term hereby 
granted exceed in the aggregate the period of-years. 

15. The lessor will etc. hereinbefore contained (as in form Ditto 
14, except that relating to the amount of annual rent reserved) 

as shall apply to such renewed lease etc. (as in form 14). Provided men,: of 
also that the lessor shall not be bound to grant any such renewal rent 
except at the rate of rent current in the neighbourhood at the 
date of such renewal for property with similar advantages, such 

rate of rent to be determined in case of dispute by-. (Or, 

except at such enhanced rent not exceeding-per cent of the 

rent payable immediately before such renewal as the lessor may 
deem reasonable). 

(f) By both parties 

1. It is hereby agreed between the parties as follows:— 

Heading if 

2. The lessor and the lessee hereby covenant with each other several 

as follows:— covenants 

3. It is hereby agreed that in respect of the demised pre¬ 
mises the parties hereto shall respectively have all the rights and 
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be subject to all the liabilities of a lessor and of a lessee as set forth 
in Section 108 of the Transfer of Property Act, 1882 except 
Clauses-of the said section which are hereby excluded. 

4. It is hereby agreed that if at any time any dispute, doubt 
or question shall arise between the lessor and the lessee touching 
the construction meaning or effect of this deed or any clause 
thereof or their respective rights and liabilities hereunder the same 

shall be referred to the arbitration of-whose decision shall 

be final and binding on the parties. 


Contract 
about cost 
of deed 

Contract 
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Interpreta¬ 
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5. It is hereby agreed that all costs and expenses incidental 
to the preparation, execution and registration of this deed shall 
be payable by the lessor|lessee. 

6. It is hereby agreed that the stamp duty, if any, payable 
on this deed shall be paid by the lessor.^® 

7. It is hereby agreed that whenever such an interpretation 
would be requisite in order to give the fullest scope and effect 
legally possible to any covenant or contract herein contained, the 
expression "the lessor” hereinbefore used includes the owner for 
the time being of the lessor’s interest in the demised premises and 
the expression "the lessee” hereinbefore used includes his heirs, 
executors, administrators, and assigns (or, permitted assigns). 

8. It is hereby agreed that where the context so requires or 
admits the expression "the lessor” shall include his succcssor-in- 
title and the expression "the lessee” shall include the lessee’s heirs, 
executors, administrators, and assigns. 

9. It is hereby etc. herein contained (as in form 3) the 
expression "the lessor” hereinbefore used includes all persons and 
the succcssor-in-titlc of each and every person on whose behalf 
the lessor is now entitled to contract and to accept the benefit of 
a contract in relation to the transaction herein contained whether 


” See page 210. 

If the lessee is to pay it no express covenant is necessary. (Sec¬ 
tion 29, Stamp Act). If the lessor is Government and it is desired that 
the lessee should be exempted from the duty, the above covenant may 
be entered into which will have the desired effect. (Sec. 3, Proviso (1). 

*•’ See Preliminary Note on this. 
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such persons are named herein or not and the expressions "the 
lessee” etc. (as in form 3). 

10. It is hereby etc. the lessee hereinbefore used includes (as Ditto when 
in form 3) all persons and the heirs, executors, administrators, 

and assigns of each and every person on whose behalf the lessee is 
now entitled to contract or to accept the benefit of a contract in 
relation to the transaction herein contained, whether such persons 
are named herein or not. 

11. It is hereby agreed that any fee payable for the registra-Ditto about 

tion of this deed will be paid by the lessor|lessee. Registra¬ 

tion fee 


PROVISOS^^® 


1. Provided always and it is hereby agreed that^^--Heading of 

2. Whenever any part of the rent hereby reserved shall 

in arrears for-after due date or there shall be a breach of 

any of the covenants by the lessee herein contained (or, the lessee 
shall be adjudicated insolvent) the lessor may re-enter on the 
demised premises and determine the lease.^® 

3. That the lessee shall not be liable for the payment of rent Proviso 
hereby reserved or for the performance of any of the covenants 
hereinbefore contained after he has assigned the said lease (and 

given notice of assignment as hereinbefore provided). assignment 

4. That it shall be lawful for the lessee to pay the rent Payment of 

hereby reserved to the superior landlord whose receipts for such**'^^’'j*^y 
payments shall be in satisfaction or discharge of so much of the superior 
rent hereby reserved as shall be expressed in such receipts. landlord 

5. That if any part of the demised premises are destroyed Suspension 
or damaged by fire so as to become unfit for use for the purpose 

for which it has been let, the rent hereby reserved or a fair and 


See Prelimianry Note on Provisos. 

If there are several provisos say "agreed as follows:—” and state 
the provisos in separate paragraphs. 

See Preliminary Note on this. 

It is usual to add "and thereupon the lease shall absolutely deter¬ 
mine.” These words are, however, not necessary if the lease is governed 
by the Transfer of Property Act as this is the legal effect under Section 
111, but these words may be added in leases in the Punjab, Delhi and 
N.-W. F. P. 
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Option to 
determine 
lease 


just proportion thereof according to the nature and extent of the 
damage sustained shall from the date of such damage (or, the 

expiration of-^months from the date of damage) and until 

the premises shall have been rebuilt or reinstated and made fit 
for such use be suspended and cease to be payable, and such abate¬ 
ment of rent shall be in full satisfaction of all claims for damages 

by the lessee against the lessor in respect of such destruction or 
damage. 

6. If the lesseejlessor shall desire to determine the present 

tenancy and shall give to the lessor|lessee-calendar months’ 

previous notice in writing of such desire {add in case of lessee, 
and shall upto the time of such determination pay the rent and 
perform and observe the covenants on his part hereinbefore con¬ 
tained ) then immediately on the expiration of such notice this 
lease shall be void without prejudice to the remedies of either 

party against the other in respect of any antecedent claim or 
breach of covenant. 


Ditto 

(short 

form) 

Option to 


7. That the tenancy hereby created shall be determinable at 

the option of the lessorjlessce at any time by his giving to the 
lcsscc|lcssor-calendar months’ notice in writing. 

8. That either party may at any time determine the tenancy 

either party hereby created by giving to the other-calendar months’ 

notice in writing. 

9. It is hereby agreed that any demand for payment or 
notice requiring to be made upon or given to the lessee shall be 
sufficiently made or given if sent by the lessor or his agent through 
the post by registered letter addressed to the lessee at the demised 

premises (or at-) and that any notice requiring to be 

given to the lessor shall be sufficiently given if sent by the lessee 
through the post registered letter addressed to the lessor at his 

usual or last known place of residence or business (or at-^)j 

AND that any demand or notice sent by post in either case shall 
be assumed to have been delivered in the usual course of post. 


Contract 
about 
notice and 
demands 



PRECEDENTS 

1—Agreement to let a house 


AN AGREEMENT made the-day of-BETWEEN 

AB etc. (hereinafter called "the lessor”) of the one part AND 
CD etc. (hereinafter called "the lessee”) of the other part. 

WHEREBY IT IS AGREED as follows:— 

1. The lessor shall grant and the lessee shall accept a lease 

of the house known as No.-,-street and situate in 

the town of-(or, fully described in the schedule hereto) for 

-years from the-day of-at the monthly rent 

of Rs.-payable in advance on the 1st day of each calendar 

month. 

2. The lessee shall enter into the following covenants:— 

(a) To pay all rates and taxes except the house tax; 

{b) Not to alter the premises without the lessor’s consent; 

(c) To use the house for residential purposes only; 

{(I) Not to assign or sublet without the lessor’s consent. 

3. The lessor will enter into the following covenants:— 

{a) To keep the house in repairs; 

{b) To white-wash and colour-wash every year such parts 
as are now white-washed or colour-washed; 

(c) To paint wood work every third year. 

4. The lessor and lessee will expressly covenant:— 

(rt) That they will respectively have the rights and liabilities 
specified in Section 108, Transfer of Property Act, 1882 except 
in Clauses (/), (;) and (?«) thereof; and 

(b) That the lease will be determinable by cither party by 
three months’ notice to the other. 

5. The lease shall contain a proviso for re-entry in case of 
non-payment of rent or breach of a covenant by the lessee. 

6. Tlie lease shall be prepared by the lessor at the expense of 

16 
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the lessee and shall be executed by the lessor and lessee on or 
before the—-. 

IN WITNESS WPiEREOF the parties have put their signa¬ 
tures hereunder on the day and the year first above-written (or, on 
the respective dates mentioned against their signatures). 

The Schedule herein referred to 

s:- j;. 

2—^Agreement for sub-lease of a house 

AN AGREEMENT (as in Precedent No. 1). 

WHEREBY IT IS AGREED as follows:— 

1. The lessor shall grant and the lessee shall accept a lease of 
the premises described in the schedule hereto which arc held by 

the lessor under a lease dated-and made between- 

(hereinafter called *‘the Superior Landlord”) and the lessor for 

-years from the-day of-at the monthly rent 

of Rs.-payable on the first day of the month succeeding 

that for which it is due. 

2. Such lease shall contain the following covenants and pro¬ 
visos:— 

^tf) Covenants by the lessee —Covenant to pay the rent as 
aforesaid and covenants similar to the lessee’s covenants contained 
in the said head lease so far as they are applicable (except the 
covenant for payment of rent, and etc.) so that the lessor shall 
be put in the place of the superior landlord and a covenant to 
indemnify the lessor against the observance and performance of 
the covenants and conditions in the head lease (except as aforesaid) 
so far as they are applicable. 

{b) Covenants by the lessor —For the observance and per¬ 
formance of the lessor’s covenants contained in the said head lease 
except such as under this agreement are imposed on the lessee. 

(r) Provisos —For re-entry in case of default in payment of 
rent or breach of covenants by the lessee and for determination 
of tliis tenancy at the option of either party by giving three 
months’ notice. 
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5. (As Clause 6 of Precedent No. 1). 

4. The lessor shall use his best endeavour to obtain the 
written consent of the superior landlord to the grant of the lease 

and if such consent cannot be obtained this agreement will be¬ 
come void.^ 


3—Ordinary form of lease of land for building 
purposes for a premium and rent reserved, 
for a term, with a renewal clause 

(Full Form) 


this lease made on the-day of-BETWEEN 

AB etc. (hereinafter called "the lessor”) of the one part AND CD 
etc. (hereinafter called "the lessee”) of the other part. 
WITNESSES as follows:— 


1. In consideration of the sum of Rs.-(Rupees 


... , ) Considera- 

paid as premium before the execution of these presents (the receipt tion 

of which the lessor hereby acknowledges) and of the rent herein¬ 
after reserved and of the covenants on the part of the lessee here- . 
mafter contained the lessor hereby demises to the lessee for the 
purpose of building a residential house or residential houses and 
using the same for residence only ALL that land described in the 
schedule hereto and for greater clearness delineated on the plan 
annexed hereto and thereon shown with its boundaries coloured p , 

red together with all easements and appurtenances whatever be- 
longing or in any way appurtenant thereto, and the free right 
of passage at all times and for all purposes to and from the 
demised land over the land adjoining the demised premises on 
the cast and shown on the plan as coloured blue for the purpose 

of going from the demised premises to the public road_Habendum 

on the west of the said land and vice versa, TO HOLD the said ^ 
premises to the lessee from the-day of—_-for the 

term of-years PAYING therefor during the said term 

the yearly rent of Rs.— 

the-day of- 


by equal half yearly payments on 
-in each year at the office of the lessor 


^ Necessary only when under the head 
without the lessor’s consent. 


lease, a sub-lease is prohibited 
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purpose 


or at such other place or places as the lessor may from time to time 
appoint in this behalf, the first of such payments to be made on 
the-day of-next; 

2. The lessee hereby covenants with the lessor as follows:— 

(/) That he will during the term hereby granted pay to the 
lessor the yearly rent hereby reserved on the days and in manner 
hereinbefore appointed." 

(//) That he will during the said term pay all rates, taxes 
and charges of every description now payable or hereafter to be¬ 
come payable in respect of the demised premises or the buildings 
to be erected thereupon or by the landlord or the tenant in respect 
thereof. 

(///) Tliat he will at a cost of not less than Rs.-erect 

upon the demised premises in a substantial and workman-like man¬ 
ner and in accordance with the plan elevations section and speci¬ 
fications annexed hereto (or, to be agreed by the lessor) a dwelling 
house with necessary outhouses, boundary walls, sewers, drains, 
stables, garages etc. and shall complete the same in all respects fit 
for immediate occupation within-months from the date here¬ 

of (unless prevented by accident or unavoidable cause and in such 

case as soon after the said period as practicable). 

(fi ) That he will not erect or build or permit to be erected 
or built on tlie demised premises any building other than those 
specified in the last clause nor to make an addition to any build¬ 
ings at any time existing thereon except with the approval of 

the lessor. 

(r) That he will during the term of tenancy hereby created 
keep the demised premises and all other buildings and structures 
which may at any time during the said term be erected or cons¬ 
tructed on the demised land together with all roads, drains sewers 
fences compound walls and all other appurtenances to the demised 
premises and the said buildings and structures in good repair and 

condition. 

(vi) That he will not without the consent in writing of the 
lessor use or permit the use of the said land for any purpose other 

- Not necess.iiy If the lease is governed by T. of P. Act. 
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than that for which it is let and will not without such consent 
use or permit the use of the said dwelling house or any other 
buildings that may be erected on the demised premises for the 
purpose of carrying on any trade or business, 

(vH) That he will at the expiration of the said term or sooner To yield up 
determination thereof peaceably and quietly surrender to 
lessor the said land after removing any constructions made by him 
thereon unless the lessor shall express his willingness to purchase 
the same at a valuation in which case the lessee shall sell the same 
to the lessor at a valuation to be made by mutual consent or in 
case of disagreement by arbitration. 

(I'iu) That he will not assign or underlet or otherwise part Not to 
with the premises hereby demised or any constructions erected 
thereon or any part thereof without the permission in writing of 
the lessor. 

3. The lessor hereby covenants with the lessee as follows:—Lessee^ 

covenants 

P*"** For quiet 

forming all the covenants by the lessee herein contained may hold enjoyment 
and enjoy the demised premises during the said term without any 
lawful interruption by the lessor or any other person whosoever;® 

(n) That he will at the request and cost of the lessee at the^'O'^ rcncv/al 
end of the term of years hereby granted and so on from time to 
time thereafter at the end of each such successive further term 
of years as shall be granted execute to the lessee a new lease 

of the demised premises by way of renewal for the term of- 

years on such covenants and provisos herein contained except that 
relating to the annual rent reserved as shall apply to such renewed 
lease, PROVIDED that such renewed terms of years as shall be 
granted shall not with the original term of years exceed in the 

aggregate the period of-years. AND PROVIDED ALSO 

that the lessor shall not be bound to grant any such renewal except 

at such enhanced rent not exceeding-per cent of the rent 

payable Immediately before such renewal as the lessor may deem 
reasonable. 

4. PROVIDED ALWAYS and it is hereby agreed as fol- 
^Not necessary in cases governed by the Transfer of Property Act. 


(/) That the lessee paying the rent hereby reserved and 
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Proviso 
for re-entry 


(i) That whenever any part of the rent hereby reserved shall 

be in arrear for-months after due date or there shall be a 

breach of any of the covenants by the lessee herein contained the 

lessor may re-enter on the demised premises and determine this 
lease. 


Option to 
determine 


Covenants 
by parties 
Service of 
notice 


Interpreta¬ 
tion clause 


(/f) That the tenancy hereby created shall be determinable 
at the option of the lessor,lessee (or, either party) by giving to 

the Iessee|lcssor (or, the other party)-calendar months’ 

notice in writing. 

5. It is hereby agreed between the parties as follows:— 

(i) TTiat any demand for payment or notice requiring to 
be made upon or given to the lessee shall be sufficiently made or 
given if sent by the lessor or his agent through the post by re¬ 
gistered letter addressed to the lessee at the demised premises (or, 

-)j and that notice requiring to be given to the lessor 

shall be sufficiently given if sent by the lessee through the post by 
registered letter addressed to the lessor at his usual or last known 

place of residence or business (or, at-) AND that any 

demand or notice sent by post in either case shall be assumed to 
have been delivered in the usual course of post. 

(//) That whenever such an interpretation would be neces¬ 
sary in order to give the fullest scope and effect legally possible to 
any covenant or contract herein contained the expression “the 
lessor” hereinbefore used shall include the owner for the time 
being of the lessor’s interest in the demised premises and the ex¬ 
pression **thc lessee” hereinbefore used shall include his heirs, exe¬ 
cutors, administrators and permitted assigns. 

IN WITNESS WHEREOF the parties hereto have hereunder 
signed this deed on the dates mentioned against their respective 
signatures. 


The Schedule herein referred to 
(Particulars of the plots hereby demised). 


4—Ordinary form of lease of land and building 

THIS I.EASE etc. (as in Form 3). 

WITNESSES as follows:-^ 
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1. The lessor hereby demises to the lessee for-and for Demise 

no other purpose ALL THAT plot of land described in the sche¬ 
dule hereto together with all buildings and trees thereoji TO 
HOLD the same to the lessee from the-day of- 

for-years PAYING therefor during the said term the yearly 

rent of Rs.-by half yearly payments on the-day of 

-and the-day of-in each year, the first of 

such payments to be made on the-day of-next. 

2. The lessee hereby covenants with the lessor as follows:—Lessee’s 

(i) During the said term the lessee will pay all rates, taxes covenants 

* and other charges now payable or hereafter to become payable in 
respect of the demised land or tenant thereof. 

(») He will keep the said premises in good condition and To repair 

complete repair and fit in all respects to be used for-. 

(iti) He will not transfer, mortgage or sublet the said pre- Not to 
raises without having first obtained the, consent in writing of the 
lessor. 


3. Provisos for re-entry, option to determine {as in form 3). Re-entry 

4. IT IS HEREBY AGREED between the parties as fol¬ 
lows:— 


(I) That in respect of the said premises the parties hereto Applica- 
shall respectively have all the rights and be subject to all the liabi- ^ 
lities of a lessor and of a lessee as set forth in section one hundred Act 


and eight of the Transfer of Property Act, 1882, except Clauses 
if) ( 5 ) ^nd (/) of the said section which clauses arc hereby 
excluded. 


(2) Covenant about notice —(as in Form 3). 

(3) Interpretation clause — (Do). 

IN WITNESS etc. (as in Form 3). 


5—Lease of land already in lessee’s possession, with 

retrospective effect 

THIS LEASE etc. 

WITNESSES as follows:— 

(1) The lessor hereby demises to the lessee ALL that land Demise 
described in the schedule hereto on which the lessee has built a 
house and which has been in lessee’s possession since 1932 TO 
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Lessee’s 
covenants 
Not to alter 


To keep in 
repair 


Not to use 
for other 
purpose 
To yield up 


Option to 
determine 


Calculation 
af compen¬ 
sation 


HOLD the same to the lessee from the beginning of the year 1932 

for the term of-years; PAYING therefor during the said 

term to the lessor yearly and proportionately for any fraction of 

a year the rent of Rs.-to be paid on the-day of_ 

in each year the first of such payments after the date hereof in 
respect of the new current year to be made on the-next. 

(2) The lessee hereby covenants with the lessor as follows:— 

(/) and (//) {(IS in form 3). 

(///) The lessee shall not without the consent in writing of 
the lessor construct any new building or buildings on the demised 

premises or make any alterations in the buildings now standing 
thereon. 

(iv) The lessee shall keep the building standing on the de¬ 
mised premises in good state of repairs and in habitable condition. 

(r) {as in form 3). 

(r/) The lessee will not use the said land and buildings 
otherwise than for residential purposes. 

{vii) That the lessee will on the expiration of the said term 
or sooner determination thereof peaceably and quietly surrender 
to the lessor the said land after removing his building materials 
therefrom unless the lessor within three months preceding such 
expiry or within 15 days of such determination notifies his inten¬ 
tion of purchasing the same at a cost to be determined in the 
manner hereinafter prescribed in clause 4 hereof. 

(3) (As in form 3). 

(4) PROVIDED ALWAYS and it is hereby agreed .is fol¬ 
lows:— 

(/) Provision for re-entry {as in Cl. 4, of Form 3). 

(//■) That the lessor may at any time after six months pre- 
\ ious notice in writing to the lessee determine the tenancy hereby 
created and shall in such case pay to the lessee the cost of any 
building or buildings standing on the demised premises on the date 
of such determination less a reasonable deduction for depreciation 
and on such payment being made such buildings shall vest in the 
lessor. 

(///) Th.it for the purpose of calculating the compensation 
under the preceding proviso the cost of the buildings at present 
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standing on the demised premises shall be taken to be as follows:— 

Large house with kitchen Rs*- 

Small do. Rs.— 

Garage and Godown Rs-- 

Outhouses with rest house Rs.- 

Latrine Rs.— 

Various additions Rs>- 

and the rate of annual depreciation of value shall be taken to be 
4 per cent except for outhouses which shall be taken as 6 per cent. 

(5) Covenant about notice and interpretation clause {as 
Cl. 5 in Form 3). 

IN WITNESS WHEREOF {as in form 3). 


6 —Lease of land for playground 


THIS LEASE made on the-day of-BETWEEN 

AB etc. (hereinafter called "the lessor”) of the one part AND 

Secretary of the-High School, a society registered under 

the Societies Registration Act, 1860, hereinafter called “the lessee”) 
of the other part, 

WITNESSES as follows:— 

1 . The lessor hereby demises to the lessee for use as play-Demise 

ground for the said-High School and for no other purpose 

ALL that land described in the schedule hereto TO HOLD THE 

same to the lessee from the-day of-for the term of- 

years PAYING therefor the yearly rent of Rs.-on the- 

day of-in each year at the office of the lessor, or at 

such other place or places as the lessor may from time to time 
appoint in this behalf. 

2. PROVIDED ALWAYS AND IT IS HEREBY AGREED Right of 
that if the annual rent hereby reserved shall remain in arrears for 

a period of 30 days or if the demised land is at any time used 

otherwise than as a playground for the said-High School, 

the lessor may re-enter on the demised premises and determine this 
lease. 


3. It is hereby agreed that wherever such an interpretation Interpre- 
would be requisite in order to give the fullest scope and effect 
legally possible to any covenant or contract herein contained the 
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expression "the lessor” hereinbefore used shall include the owner 
for the time being of the lessor’s interest in the demised premises 
and the expression "the lessee” hereinbefore used shall include all 

persons from time to time acting as Secretary of the said- 

High School. 

IN \nTNESS WHEREOF etc. 

7— Fresh lease of new land in consideration of the 

surrender of another lease 

THIS LEASE made etc. (as in form 3). 

WITNESSES as follows:— 

1. In consideration of the lease hereinafter granted by the 

lessor the lessee hereby relinquishes from his tenancy and surren¬ 
ders to the lessors possession of the land held by him as lessee under 
the lease dated the-. 

2. In consideration of the aforesaid surrender by the lessee 
and of the rent hereby reserved and the covenants herein con¬ 
tained the lessor hereby demises to the lessee ALL that land des¬ 
cribed in the Schedule hereto TO HOLD the same to the lessee 

from the-day of-for the term of-years PAYING 

therefor during the said term the annual rent of Rs.- in 

two equal instalments on the-day of-and the- 

day of-in each year at the-or at such other place 

or places as the lessor may from time to time appoint in this be¬ 
half. 

Covenants and Provisos 

K- 

8— New lease on modified terms in consideration 

of the surrender of an old lease by the lessee 

and a third person (with recitals) 

THIS LEASE is made on the-day of-BETWEEN 

AD etc. (hereinafter called "the lessor”) of the first part AND 
CD etc. (hereinafter called "the lessee”) of the second part AND 
EF etc. of the third part. 
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WHEREAS— 

(1) By a lease dated the-—the lessor demised the land 

described in the schedule hereto to one X etc. for building pur¬ 
poses for a period of-years and the said X erected some 

buildings thereon; 

(2) By a deed of sale the said X transferred liis rights and 
interest in the said land under the said lease and also the buildings 
standing on the said land to the lessee and the said EF. 

(3) The lessor has now agreed with the lessee and the said 
EF that on the lessee and the said EF surrendering the aforesaid 
lease the lessor will grant to the lessee a fresh lease of the said 
land on the modified terms and conditions hereinafter contained. 

NOW THIS DEED WITNESSES as follows:— 

(1) In pursuance of the aforesaid agreement and in consi¬ 
deration of the lease hereafter granted to the lessee the lessee and 
the said EF hereby surrender and yield up to the lessor all the 

land comprised in the aforesaid lease dated-TO the intent 

that the said term created by the said lease and all the estate and 
interest of the lessee and the said EF in the said land under or by 
virtue of the aforesaid lease may be absolutely and for ever ex¬ 
tinguished from the date hereof and to the further intent that 
the lessor may forthwith grant to the lessee a new lease of the said 
land. 

(2) In further pursuance of the aforesaid agreement and in 
consideration of the surrender hereinbefore contained etc. (as (2) 
in form 7), 

9 — Exchange of one leasehold plot for another 

this DEED is made on the-day of-BETV£''EEN 

AB etc. of the one part AND CD etc. of the other part. 

WHEREAS the said AB is the lessee from the said CD for a 

period of thirty years commencing from the-day of- 

of two plots of land situate in-and more particularly 

delineated or shown in blue on the plan annexed hereto and there¬ 
on marked as A and B comprising areas of-and-acres 

respectively under the lease dated the-and registered on- 
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at No.-in Book No.-Volume-on page-of the Sub- 

Registrar’s oflice at^-; 

AND WHEREAS for reasons of convenience the said AB 
has applied to the said CD for exchanging the said smaller plot 
marked B on the plan annexed hereto with another plot having 
the same area of acres and shown in shaded pink and marked 
C on the said plan, and the said CD has agreed to the said ex¬ 
change, subject always to the observance on the part of the said 
AB of the terms, covenants and conditions of the said lease dated 

the-as governing the plot C agreed to be exchanged for 

the plot B to be hereby surrendered. 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said agreement and in consideration 
of the demise by the said CD hereinafter contained the said AB 
hereby surrenders and assigns to the said CD the plot marked B 
on the plan hereto and demised by the lease hereinbefore recited 
TO HOLD the same to the said CD for all the unexpired residue 
of the term of the said lease TO the intent that all the estate and 
interest of the said AB in the said plot under or by virtue of the 
said lease may be for ever extinguished; 

2. In further pursuance of the said agreement and in consi¬ 

deration of the surrender by the said AB hereinbefore contained 
the said CD hereby demises to the said AB the plot marked C on 
the plan annexed hereto measuring-acres in area and adjoin¬ 

ing the said plot A subject in all respects so far as they may be 
applicable to the terms, covenants and conditions of the aforesaid 
lease to which this deed shall be taken as a supplementary deed 
and the said terms, covenants and conditions shall remain in full 
force and effect and shall be read and construed as applicable to 
tiic plot marked C in the same way as they have been applicable to 
plot marked B for the remaining period of the said lease dated the 

3 . The parties hereto covenant with each other, that the 
plots liercby exchanged by one party to the other are free from 
encumbrances. 

IN WITNESS WHEREOF etc. 
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10—Lease of Land in favour of a club 

THIS LEASE is made on the-day of-BETWEEN 

AB (hereinafter called 'The lessor”) of the one part AND- 

Secretary of the-Club* at-(hereinafter called "the 

lessee”) of the other part, 

WITNESSES as follows:— 

1. The lessor hereby demises to the lessee ALL that etc. Demise 

TO HOLD the premises hereby demised to the lessee for the pur¬ 
pose of the said-Club from the day of-for the term 

of -years; PAYING therefor during the said term the yearly 

rent of Rs.-by monthly payments of Rs.-on the- 

day of every month. 

2. The lessee hereby covenants with the lessor as follows:—Lessee’s 

(/) That he will during the said term pay to the lessor the 
yearly rent hereby reserved on the days and in the manner here¬ 
inbefore appointed’, 

(//■) That if any monthly instalment of the rent hereby re- To pay 
served or any part thereof shall at any time be in arrears and un- »^fcrcst 
paid for the space of one calendar month next after the day where¬ 
on the same shall have become due the lessee shall pay interest at 
the rate of-per cent per annum; 

{in) That he will pay all rates, taxes and other charges Xo p.iy 
(except land tax) now chargeable or hereafter to be chargeable taxes 
in respect of the demised premises; 

(h ) That the lessee will not, without the previous consent Not to 
in writing of the lessor^ erect or suffer to be erected on any part 
of the said demised premises any building other than and except 
the building or structure already erected for the Club and shown 
in the plan annexed hereto; 

(r) That the demised premises shall be used only for thcj^^j to use 

_ for other 

, ^ purposes 

If the Club is a registered Company or society it should join m 

its own name. If not, either all the members should, join or the Secretary 
of President may enter into the lease in his own name and not merely 
as Secretary or President. 

‘'Not necessary in case of a lease under the Transfer of Property Act. 
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Not to 
transfer 


purposes of a club as aforesaid and for no other purpose;' 

(w) That he will not transfer or sublet his rights under this 
lease without the consent in writing of the lessor. 


To yield up (mi) That he will on the expiration or sooner determination 
of the said term peaceably surrender and yield up the demised 
premises to the lessor and the lessor in such an event may, at his 
option, either purchase the buildings, water pipes and other struc¬ 
tures or fixtures belonging to the lessee and standing on the demis¬ 
ed land upon the valuation of the lessee or may permit the lessee 
to remove the same. 


3. The lessor hereby covenants with the lessee as follows:— 
Lessor’s (/■) That the lessee paying the rent hereby reserved and per- ' 

i^rqulet observing the covenants and conditions herein con- 

enjoyment and on his part to be performed and observed shall and may 

peaceably and quietly hold, possess and enjoy the said demised 
premises during the said term in manner aforesaid without any 
lawful interruption or disturbance by the lessor or any person or 
persons whomsoever; 

To P^y That the lessor shall pay the land tax now imposed or 

hereafter to be imposed on the demised premises. 

(i/i) PROVIDED ALWAYS etc. Clause for re-entry^ and 
option to determine as in form 3. 

(/V) Interpretation clause—as in form 3. 

IN WITNESS WHEREOF etc. 


11—Lease of land for building a house for a 
Government servant with condition to 
sublet the same to Government 

THIS LEASE is made on the-day of-BETWEEN 

the Governor of the United Provinces {hereinafter called *'thc 
lessor”) of the one part AND AB etc. (hereinafter called "the 
lessee”) of the other part, 

WITNESSES as follows:— 

Demise of The lessor hereby demises to the lessee ALL THAT plot 

land _ 

^ Not necessary In case of a lease under the Transfer of Property Act. 
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of land described in the schedule hereto and with the boundaries 
thereof for greater clearness delineated on the plan annexed here¬ 
to and thereon coloured red TO HOLD the said premises to the 

lessee from the-day of-for the term of-years subject 

to the conditions hereinafter mentioned PAYING therefor during 

the said term the yearly rent of Rs.-by equal half-yearly 

payments on the-day of-and the-day of- 

in each year at the office of the Collector of-or at such other 

place or places as such Collector may from time to time appoint 

in this behalf, the first of such payments to be made on the- 

day of-. 


2. The lessee hereby covenants with the lessor as follows:—Lessee’s 

(1) That during the said term he will pay the yearly rent 
hereby reserved on the days and in the manner hereinbefore ^ ^ 
appointed;*^ 

(2) That he will pay and discharge all rates, taxes and other 
charges which now arc or hereafter may be payable in respect of raxes 
the said premises or the buildings to be erected thereon by the 
landlord or tenant in respect thereof, except for the period during 
which the said building has been sublet by the lessee to the lessor 
under the covenant hereinafter following; 

(3) That he will within-calendar months next after-r 

' io cons- 

the date of this deed at his expense and at an outlay of not less truct house 

than Rs.-in a good substantial and workmanlike manner 

and to the satisfaction of the Collector for the time being of the 

district of-(hereinafter called “the Collector'’) erect and 

complete on the said premises a dwelling house with suitable out¬ 
buildings according to a plan and elevation approved by the Col¬ 
lector; 

(4) That he will within the aforesaid period of-calendar^ j 

months at his own expense lay out water with pipes at such places water and 
On the demised premises as the Collector shall direct and will have electricity 
complete electric installation on the premises with points switches 

and plugs at such places as the Collector shall direct—(or, that 


Act. 


"^Not necessary if the lease is governed by the Transfer of Property 
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whenever facilities for laying out water or electric installation or 
both on the premises are offered and the Collector so requires,- the 
lessee will at his expense lay out water with pipes at such places 
as the Collector shall direct andjor will have complete electric ins¬ 
tallation in the house with points switches and plugs at such places 
as the Collector shall direct within such time as may be fixed by 
the Collector); 

(5) That no part of the elevation or plan of such dwelling 
■ house or outbuildings shall at any time be altered or varied from 

the original elevation or plan thereof witliout the consent in 
writing of the Collector and no other buildings shall be erected 
on the said premises without the like consent; 

(6) That he will at all times repair, and keep in good and 
substantial condition and repair, such dwelling house and out¬ 
buildings and also the boundary and other walls, sewers, drains, 
rails, gates, fences and fixtures of or connected with the same, and 
shall in particular execute all necessary repairs and do all necessary 

white and colour washing annually before the-day of- 

at a cost of not less than Rs.-; 

(7) That he will permit the lessor and his agents in the day¬ 
time after-hours’ previous notice of his or their intention 

so to do to enter into or upon and view the condition of such 
buildings and also the boundary and other walls, sewers, drains, 
or want of reparation there found or leave the same upon the 
premises, which defects or want of reparation the lessee will with¬ 
in three calendar months after such notice repair and amend 
accordingly; 

(8) That he will not at any time’ carry on or permit to be 
carried on upon the said premises any trade or business whatso¬ 
ever or use the same for any other purpose than as a private dwel¬ 
ling without the consent in writing of the Collector first had and 
obtained; 

(9) That he will not except with the permission in writing 
of the provincial Government assign or otherwise part with the 
premises or the said building or any part of them otherwise than 
by a sub-lease from month to month terminable by 14 days’ notice 
expiring with the end of a calendar month, and will not permit 
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any other person to occupy the same except on an express condi¬ 
tion to vacate it on 14 days’ notice; 

(10) That he will sublet the said building and premises to To sublet 
the lessor for the residence of a Government servant whenever 

required to do so by the Collector at a monthly rent of Rs.- '' ' 

and will deliver possession of the same to the lessor or his agents 

on one calendar month’s notice in writing served upon him by the 
Collector (Provided that if and whenever water is laid orjand 
electric installation is made on the premises in pursuance of the 
Collector’s direction under the covenant hereinbefore contained, 
the Collector may allow such enhancement of rent as he may 
consider proper having regard to the additional outlay made by 
the lessee); 

(11) That if at any time during the aforesaid sub-tenancy Lessor’s 
of the lessor the lessee shall in breach of the covenant hereinbefore right to 
contained refuse or neglect to execute such repairs as the Collector 

shall require, it shall be lawful for the Collector to serve upon default 
him a notice in writing requiring him to execute such repairs 
within a specified time, and in case of the lessee’s default to exe¬ 
cute such repairs and to deduct the cost of the same from the 
monthly rent payable by the lessor to the lessee until the same 
has been paid off.* 


(12) That, subject to the covenant regarding renewal of the To yield up 
lease hereinafter contained, the lessee shall on the expiry of the 

term hereby reserved or sooner determination of this lease peace¬ 
ably surrender possession of the demised premises with such build¬ 
ings thereon as may be standing at the time to the lessor; 

(13) That the lessor may at any time determine his sub-Lessor’s 

tenancy by giving the lessee 14 days’ notice in writing of his option to 
intention to do so; deMrmine 

3. The lessor hereby covenants with the lessee as follows:—Lessor’s ^ 


(1) That he will during the period of his subtenancy pay 
all rates, taxes and other charges which now are or which may 
hereafter become payable in respect of the said premises or the 


covenants 
To pay 
taxes 


*Not necessary if the lease is governed by Transfer of Property Act 
17 
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buildings to be erected thereon or by the landlord or tenant in 
respect thereof; 

(2) That he will at the request and cost of the lessee at the 
end of the said term of years and so on from time to time here¬ 
after at the end of each successive term of years that may be 
granted execute to the lessee a new lease of the said premises by 

way of renewal for the term of-years PROVIDED that such 

renewed term of years as may be granted shall not with the 
original term of years hereby granted exceed in the aggregate the 

period of-years AND that the lessor shall not be bound to 

grant any renewal except at such enhanced rent not exceeding 50 
per cent of the rent payable during the period immediately preced¬ 
ing the renewal as may be assessed by the Collector regard being 
had to the circumstances of the demised land and to the market 
value of similar plots in the neighbourhood which assessment shall 
be final, save that where the estimated value of the plot, calculated 

at 20 times the proposed annual rent, shall exceed Rs.-the 

lessee shall have a right of appeal to the Commissioner of the- 

division AND save as to the amount of the rent thereby reserved 
and as to the term thereby granted every renewed lease of the 
said premises shall contain such of the covenants provisions and 
conditions in these presents contained as shall be applicable; 

4. PROVIDED ALWAYS etc. Clause for re-entry —as hi 
form 3. 

5. Interpretation clause —as in form 3. 

IN WITNESS WHEREOF etc. 

The Schedule herein referred to 
(Description of the land leased) 

12—Perpetual lease of land 

THIS LEASE made on the-day of-BETWEEN 

AB etc. (hereinafter called "the lessor”) of the one part AND CD 
etc. (hereinafter called "the lessee”) of the other part, 

WITNESSES as follows:— 

1 . The lessor hereby demises to the lessee ALL THAT plot 
of land described in the schedule hereto and delineated on the 
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plan annexed hereto and thereon shown with its boundaries 
coloured red TO HOLD the said premises from the date of this 

deed in perpetuity PAYING therefor the yearly rent of Rs._ 

on the-day of-in each year. 

2 . The lessee hereby covenants with the lessor as follows:_ 

(1) That he will pay the rent hereby reserved on the date 
hereinbefore mentioned. 

(2) That he will pay all rates, taxes, and charges which are 
now payable or may hereafter be payable in respect of the said 
premises. 

3. Provided always that whenever any part of the rent 
hereby reserved shall be in arrears for one month the lessor may 
re-enter on the demised land and determine this lease. 

4. Interpretation clause—(rts in Clause 4 of form 3). 

IN WITNESS WHEREOF etc. 

^^“Lease for a term, lessee’s rights not being 
heritable and transferable, except with the 

lessor’s permission 

To the lease in the usual form add the following special cove¬ 
nant and proviso:— 

Covenant by the lessee 

"The lessee will not without the previous consent in writing 
of the lessor, sell, mortgage or sublet or in any other manner 
transfer or part with the possession of the whole or any part of the 
demised premises or his interest in the same.” 

Proviso 

"If the lessee or the person (or all the persons) for the time 
being entitled to hold the said land shall die before the expiry or 
determination of the said term the heir or all or any of the heirs 
of the person dying (last) shall if so permitted in writing by the 
lessor become entitled thereupon to hold the said land for the 
remainder of the said term subject to the covenants and conditions 
herein expressed and if there shall be no person who shall so be¬ 
come entitled to and shall hold the said land the said term hereby 
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granted shall be deemed to have determined as from the date of 
the death of the person so dying as aforesaid.” 
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THIS DEED OF THEKA made etc. 


Lessee’s 
covenant 
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To pay 
interest 


Not to 
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WITNESSES as follows:— 

1 . The lessor hereby demises to the lessee ALL those villages 

mentioned in the schedule hereto and situate in the district of- 

together with all the rights and privileges and appurtenances be¬ 
longing or appertaining thereto or held used or enjoyed therewith 
TO HOLD the same to the lessee as thekadar of proprietor rights 

for the term of-years with effect from the 1st day of- 

PAYING therefor during the said term the yearly rent of Rs.- 

in the following manner, that is to say Rs.-on the-, 

Rs.-on the 1st day of-, Rs.-on the 1st day of 

-and Rs.-on the 1st day of-in each year at 

the office of the lessor or at such other place or places as tke lessor 
shall from time to time appoint in this behalf. 

2 . The lessee hereby covenants with the lessor as follows:— 

(1) That the lessee will pay the rent hereinbefore reserved 
on the date and in the manner aforesaid. 

(2) That if any instalment of rent is not paid in full on due 
date the lessee will pay interest at the rate of one per cent per 
mensem on the amount in arrears from due date and all such sums 
paid on account of rent shall be applied first in reduction or pay¬ 
ment of the interest then due and then in reduction of the arrears 
of rent. 

(3) That the lessee shall have no power to shorten the term 
of any tenants’ holding or to make an application for enhancement 
of rent of any holding or file a suit for ejectment against or issue 
a notice of ejectment to any tenant without the previous permis¬ 


I 


sion in writing of the lessor. 


” A tlick.i of propriet.iry rights is deemed a lease for agricultural pur¬ 
poses and is not therefore governed by the Transfer of Property Act 
(Section) (24), U. P. Tenancy Act). The rights and liabilities ot a 
thekadar are governed by contract .and by the provisions of the U. i- 
Tenancy Act. 
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(4) That if any enhancement in the rent now payable by To pay part 
the tenants in the demised villages is made and notified to the enhance- 
lessee, the lessee shall with effect from the year the enhancement 

takes effect pay 90 per cent of the amount of enhancement to the 
lessor along with the annual rent hereby reserved, irrespective of 
the fact that the lessee actually collects such amount of enhance¬ 
ment or not. 

(5) That the lessee shall not plant new trees or give per-Not to 

mission to tenants to do so on any site in any of the demised 
villages except in the garden and grove in villages-. 

(6) That in respect of trees existing in the demised villages Not to cut 
in which the lessor holds any rights to take fruit the lessee shall be 

entitled to take season fruit, but if any tree is dried or falls down 
the lessor shall be entitled to get the wood or price thereof, and 
except as otherwise hereinafter provided the lessee shall have no 
right to cut or sell any green or dry trees. 

(7) That the Haq-e-Chaharum or one-fourth of the price Not to take 

payable by any tenant of the demised villages selling miscellaneous 

° ® ruin 

trees or groves shall be recoverable by the lessor and the lessee 
shall have no right to the same. 

^ (8) That the lessee shall have no power to construct kuchcba'i^oi to 
or pucka buildings of any sort or to give permission to the tenants 
to do so in any cultivated or uncultivated area. 

(9) That the lessee shall have no power without the permis- Not to 

sion of the lessor to make improvements of any kind such as the 

/•II 11 improve- 

construction or wells and tanks etc. or to permit tenants to do soment 

within the demised villages, and if any improvements are made in 

contravention of this condition neither the lessee nor the tenants 

concerned shall be entitled to any compensation therefor. 

(10) That whatever rents, Siwai and Sayar are collected by To get 
the lessee he shall get them correctly and duly entered in the collections 
patwari’s papers and shall also at the end of September in each 

year file in the lessor’s office a gosbwara and jatuabaudi for each 
village showing the demands collections and balances of rent sewai 
and sayar according to his papers and obtain a receipt thereof. 

(11) That the lessee shall pay the Government revenue, 
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To pay 
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Not to 
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cultivated 
area 


Not to take 
minerals 

Not to take 
nazrana 


Not to levy 
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To pay rent 
of new land 


To give 
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To maintain 

boundary 
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To allow 
chamars to 
take dead 
bodies 


Not to 
grant z<jr- 
pcihgi leases 


cesses, rates, taxes and other charges now payable or hereafter to 
be payable in respect of the demised villages. 

(12) That the cultivated area of the demised village will not 
be diminished during the said term but on the other hand, the 
lessee will make endeavours to increase the said area by bringing 
new and old fallow land and culturable waste land under culti¬ 
vation. 

(13) That the lessee will not be entitled to any mineral pro¬ 
ducts found in the demised land. 

(14) That the lessee will not be entitled to recover any 
nazrana except in accordance with the wajibularz and will not be 
entitled to levy or recover chankuiar dues. 

(15) That the lessee will not realize grazing dues from the 
tenants of the village, but may realize these dues from other 
persons at a rate not exceeding annas two per cow and annas four 
per shc-buflfalo per month but no grazing dues shall be charged for 
calves upto two years of age. 

(16) That if any land is brought under cultivation by the 
lessee after cutting off any grove the lessee shall pay rent at the 

rate of Rs.-per bigha in respect of such land in addition to 

the rent hereby reserved. 

(17) That the lessee will give free of cost to the tenants of 
the village such Becnd and poofas growing in the village as may be 
required by such tenants and such forest wood as the tenants may 
require for roofing and thatching purposes and for implements 
and husbandry. The lessee will be responsible to keep the tenants 
contented and happy. 

(18) That the lessee will be responsible for maintenance and 
repairs of the boundary pillars of the village and payment of the 
necessary fees therefor. 

(19) That as under the village custom the chamars of the 
village give one charsa annually to the zamindar in consideration 
of being allowed to take away the dead bodies of cattle dying in 
the village the lessee will allow the chamars to take away such dead 
bodies and will be entitled to take one charsa annually from them. 

(20) That the lessee will not grant any zarpeshgi leases o 

any land in the demised villages. 
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3. The lessor hereby covenants with the lessee that— 

(1) That on the rents of any tenants in the demised villages 
being enhanced, the lessor will supply the lessee with a list of such 
enhancements showing the names of the tenants and the amount 
of the enhancement of each and shall have the enhancement duly 
recorded in the patwari’s papers, and the lessee shall be entitled to 
retain ten per cent of the amount of such enhancement as the 
collection charges. 

(2) That if any land of the demised villages is taken away 
for public purposes or by the lessor for his own purpose, the rent 
hereby reserved shall be proportionately reduced. 

(3) That the rights of the lessee hereunder will be heritable. 

(4) That the lessee may with the previous permission of the 
lessor in writing transfer his rights hereunder. 

(5) That the lessee will be entitled to the produce of the 
jungle and the grove trees and will be responsible for their proper 
upkeep. 

(6) That the lessee may cut such wood from the trees on 
demised premises as may be required for implements of husbandry 
or by tenants for roofing and thatching purposes. 

4. Proviso for re-entry or option to determine—(^s in Form 

3 ). 

5. Interpretation Clause (<ij in Form 3). 

IN WITNESS WHEREOF etc. 


To supply 
list of 
enhance¬ 
ments 


To allow 
reduction 
of rent 

Lessee’s 
rights 
heritable 
Ditto trans¬ 
ferable 
Lessee to 
take jungle 
produce 

Lessee may 
cut wood 
for imple¬ 
ments etc. 


15—Ditto, where part of the rent is credited 

towards a debt 

In the preceding precedents substitute the following for the 
reddendum and tenants’ covenants (I) and (2):— 

"PAYING therefor during the said term the yearly rent of 
Rs. 1,800 in the manner hereinafter following, that is:— 

"(1) Out of the yearly rent of Rs. 1,800 hereby reserved 
the thekedar shall appropriate Rs. 1,000 every year towards the 
payment of his debt due from the lessor under the bond dated 
-the amount of which debt on the date of this lease is 


Rs. 
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(2) The balance of the yearly rent hereby reserved viz., 
Rs. 800 shall be paid by the thekedar together with such Govern¬ 
ment revenue and cesses as aforesaid by equal half-yearly payments 

On the first day of-and the first day of-in each year 

to the lessor at his house or at such other place or places as the 
lessor may from time to time appoint in this behalf, the first of 
such half-yearly payments to be made on the- 

16— Ditto, where revenue is to be paid by the 

thekadar to the lessor 

In Precedent No. 14 the following modifications should be 
made:— 

1. Substitute the following for the reddendum and tenants’ 
covenant No. I:— 

"PAYING therefor during the said term the yearly rent of 

Rs*-together with the land revenue, cesses, rates, taxes and 

other charges now payable or hereafter to become payable in res¬ 
pect of the demised villages etc.’* 

"(1) That the lessee will pay the rent hereinbefore reserved 
and the land revenue, cesses, rates, taxes and other charges herein¬ 
before mentioned on the dates and in the manner aforesaid.” 

2. Delete the lessee’s covenant No. 11. 

3. Add the following as lessor’s covenant:— 

"(7) That upon the lessee paying to the lessor such land 
revenue, cesses, rates taxes and other charges as aforesaid the lessor 
will make due payment of the same to the officer entitled to 
receive such p.ayment and will indemnify and keep harmless the 
lessee from all claims and demands in respect thereof.” 

17— Ditto, where an inclusive rent is fixed and 

lessor pays revenue etc. 

In precedent No. 14 the following modifications may be 
made:— 

1. Delete lessee’s covenant No. 11. 

2. Add the following as lessor’s covenant. 

"(7) That the lessor will pay the land revenue, cesses, rates, 
taxes and other charges now payable or hereafter to become pay- 
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able in respect of the demised villages and will always indemnify 
and keep harmless the lessee from all claims and demands in res¬ 
pect thereof.” 

3. Add the following as parties covenant:— 

“If the land revenue, cesses, rates, taxes and other charges 
now payable in respect of the demised villages are during the term 
of this thcka increased or decreased then with effect from the year 
from which such increase or decrease shall take effect the rent 
hereby reserved shall be increased or decreased by the amount by 
which the revenue is so increased or decreased.” 

18—Ordinary agricultural lease under the 

Agra Tenancy Act^® 

{Statutory form of lease and counterpart given in the Third 
Schedule of the Act). 

I, AB|FG son of CD|HI, resident of E|J have leased\taken on 
lease the undermentioned land to FGjAB son of HI|CD resident 
of J|D in Mahal K, Mauza L (here adequately describe the hold¬ 
ing) at an annual rent of Rs.-payable in the following instal¬ 

ments on the following dates, viz. 

Rs.-on the-day of- 

Rs.-on the-day of- 

Rs.-on the-day of- 

Rs.-on the-day of- 

the period of the lease being for-years that is to say, from 

-to -- 

A lease for a period exceeding five years should be made by a 
written instrument (Section 126), and a lease for a shorter period may 
be made orally. But a tenant under a lease for a shorter period is also 
entitled to a written patfa from the landholder and the landholder is en¬ 
titled on delivery of such patta to get a counterpart from the tenant 
(Section 125). A lease by both parties is not therefore absolutely neces¬ 
sary in the case of non-agricultural tenancies though instead of having 
separate patta and kabuHyat a lease in the English form may be executed. 
The particulars to be entered in the lease are given in Section 123. As 
the rights and liabilities of tenants are regulated by the Act no covenants 
are generally necessary, and as any contract inconsistent with them is 
invalid, only such special covenant as are not inconsistent with the Act 
should be entered. 
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dated the-day of 

WITNESSES 


AB|FG 


19—Lease of agricultural land in United Provinces 
in lieu of premium and yearly rent 
conferring occupancy rights 


Consider¬ 

ation 


Habendcm 


THIS LEASE made on the-day of-^BETWEEN 

AB etc. (hereinafter called ''the landholder”) of the one part 
AND CD etc. (hereinafter called "the tenant”) of the other part, 
WITNESSES as follows:— 

1. That in consideration of the sum of Rs.-paid as 

iiazraiid by the tenant to the landholder (the receipt if which the 

landholder hereby acknowledges) and of the yearly rent of Rs.- 

hereby reserved and of the tenants’ covenants hereinafter con¬ 
tained the landholder hereby demises to the tenant from the year 

-Fasli ALL that land described in the schedule hereto TO 

HOLD the same to the tenant and his lawful heirs as occupancy 
tenant. 


Conferring 

occupancy 

rights 


Tenant to 
pay rent 


2. That for the consideration aforesaid the landholder here¬ 
by confers upon the tenant in the land described in the schedule 
hereto the right of occupancy within the meaning of the Agra 
Tenancy Act, 1926. 

3. That the tenant hereby covenants with the landholder 
that he the tenant will pay the yearly rent hereby reserved on 
such dates of the year on which and in such instalments in which 

the rent of occupancy tenants in the-district is payable 

under the orders of the Provincial Government for the time being 
in force. 


To h.ive the 
rights of 
occupancy 
tenant 


Interpreta¬ 
tion clause 


4. That the landholder and tenant hereby agree that the 
tenant will have all the rights and will be subject to all the liabili¬ 
ties of an occupancy tenant under the Agra Tenancy Act, 1926, 
or any other law for the time being in force regulating the rela¬ 
tions of landlords and tenants of agricultural lands in the village 
in which the demised land is situate. 

5. PROVIDED ALWAYS and it is hereby agreed that the 
expression "landholder” hereinbefore used includes his successors 
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in title to the demised land and the expression "the tenant” here¬ 
inbefore used includes his legal heirs, executors, administrators 
and permitted assigns. 

IN WITNESS WHEREOF etc. 

20—Deed conferring occupancy rights on a person 

who is already a tenant^^ 

THIS DEED made on the-day of-BETWEEN 

AB etc. (as in the preceding form). 

WITNESSES as follows:— 

1. In consideration of the nazrana of Rs.-paid by the 

tenant to the landholder (the receipt of which the landholder 
hereby acknowledges) the landholder hereby confers on the 
tenant the right of an occupancy tenant in the land described in 
the Schedule hereto which the tenant holds under a patta dated 
-(or, as a non-occupancy tenant). 

2. The parties hereto hereby agree that the tenant shall have, 
in respect of the said land, all the rights and be subject to all the 
liabilities of an occupancy tenant as provided in the Agra Tenancy 
Act, 1926 or any other law for the time being in force. 

IN WITNESS WHEREOF etc. 

21—Lease conferring occupancy rights in Oudh^^ 

THIS LEASE made on the-day of-BETWEEN 

AB etc. (hereinafter called "the landlord”) of the one part AND 
CD etc. (hereinafter called "the tenant”) of the other part, 

WITNESSES as follows:— 

(1) In consideration of the nazrana of Rs.-—paid byConsidera- 

the tenant to the landlord (the receipt of which the landlord 


mjnder Section 17, Agra Tenancy Act, occupancy rights can be 
conferred on a new tenant by 'the lease granted to him or on an old 
tenant by a deed as in this precedent. In either case, the lease or deed 
should be registered. The right may be conferred either as gift or for 
consideration. 

This may be omitted if the right is conferred as a gift. 

^^Such deeds should be registered (Section 6, Oudh Rent Act). The 
lease should contain the particulars mentioned in Section 8. 
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Covenants 
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have right 
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To pay rent 
Enhance¬ 
ment and 
abatement 


Right 
heritable 
but not 
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Not to 
sublet 


To reside 
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hereby acknowledges), and the rent hereby reserved and the cove¬ 
nants hereinafter contained the landlord hereby demises to the 
tenant the land described in the schedule hereto from the begin¬ 
ning of the year-Fasli and grants to and confers on the tenant 

a heritable but non-transferable right of occupancy therein TO 
HOLD the same to the tenant and his heirs as tenants with a 
right of occupancy in accordance with the covenants hereinafter 
contained PAYING therefor during the contini^ancc of the 

tenancy hereby created an annual rent of Rs.-in two equal 

instalments on the-day of-and the-day of- 

in each year at the office of the landlord or at such place or places 
as the landlord may from time to time appoint in this behalf. 

(II) The landlord and the tenant hereby covenant with each 
other as follows:— 

(1) That subject to <the modification hereinafter mentioned 
the tenant shall have all the rights and shall be subject to all the 
liabilities of a tenant with a right of occupancy as provided in the 
Oudh Rent Act, 1886, or any other law for the time being in 
force regulating the rights and liabilities of a tenant with a right 
of occupancy. 

(2) That the tenant shall pay to the landlord the rent here¬ 
by reserved on the dates and at the time hereinbefore mentioned. 

(3) That the said annual rent shall be subject to enhance¬ 
ment or abatement in accordance with the law for the time being 
relating to enhancement or abatement of the rent of tenants with 
a right of occupancy. 

(4) That the right of the tenant under the lease shall be 
heritable but shall not be transferable by sale, gift, exchange, 
mortgage or otherwise except by a sub-lease to the extent per¬ 
mitted under the next following clause. 

(I) That the tenant shall not sublet any portion of the 
demised holding for a term exceeding five years and shall not at 
any time allow more than one-third of the said holding to be 
held by subtenants. 

(6) That the tenant will build a house in the abadi area 
attached to the said holding and reside therein. 
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(III) PROVIDED ALWAYS etc. (Interpretation clause— 
as in form 3). 

IN WITNESS WHEREOF etc. 

22—Grant of underproprietary rights in Oudh 

THIS DEED OF GRANT is made on the-day of- 

BETWEEN AB etc. of the one part AND CD, widow of XY etc. 
of the other part, 

WHEREAS the said XY deceased held the village- 

belonging to the said AB as a muafidar under the said AB; 

AND WHEREAS the said AB sued the said XY under Sec¬ 
tion 108 (5-a) of the Oudh Rent Act, 1886, and obtained a decree 
for possession and in execution of the said decree obtained posses¬ 
sion in 1915; 

AND WHEREAS in spite of the abovementioned proceed¬ 
ings the said XY was allowed to continue to remain in possession 

of the said village-and after the said XY’s death the said 

CD who is his widow has been and now is in possession; 

AND WHEREAS the said AB desired to take legal proceed¬ 
ings to eject the said CD and the said CD requested that she 
should be allowed to remain in possession as under-proprietor on 
payment of rent; 

AND WHEREAS the said AB in order to avoid the expenses 
of litigation agreed to confer on the said CD the right of an 
under-proprietor on payment of the rent and on the terms and 
conditions hereinafter mentioned. 

NOW THIS DEED WITNESSES as follows:— 

1. For the consideration aforesaid the said AB hereby grants 
to the said CD all the rights of an under-proprietor in the said 

village-to be enjoyed by her In perpetuity subject to 

the payment of an annual rent of Rs.-. 

2. The parties hereto hereby agree as follows:— 

(1) That the said CD shall pay the rent hereby reserved 

in two equal instalments on the-day of-and 

the-day of-in each year. 


(2) That the aforesaid annual rent shall be subject to revi- 
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sion with every revision of Government revenue at the time of a 
settlement. 

3. Interpretation clause—(as in form 3). 

IN WITNESS WHEREOF etc. 

23—Grant of land free of rent in lieu of 

maintenance 

THIS DEED OF GRANT is made on the-day of- 

BETWEEN AB etc. (hereinafter called "the Grantor”) of the 
one part AND CD etc. (hereinafter called "the Grantee”) of the 
other part. 

WHEREAS— 

(1) By deed dated the 29th day of July, 1921 purporting to 
be made between the grantor (then a minor) and the grantee and 

executed on behalf of the grantor by his mother-purporting 

to act as his guardian, certain lands described therein were granted 
to the grantee for maintenance; 

(2) The grantor brought a suit No.-of-against the 

grantee in the Court of the-to have the said deed set aside 

and cancelled; 

(3) The parties agreed to compromise the same upon the 
terms that the said deed should be set aside and that the grantor 

should pay to the grantee a giizara or allowance of Rs.^- 

during her life and should also grant to her for her life a lease by 

way of iheka in respect of an area of-in mauza-to be held 

by her free of rent for maintenance but with non-transferable 
rights and subject to a condition that no sub-lease of her rights in 
such area should be valid or have any effect after her death; 

(4) A deed setting forth the terms of the said compromise 

was filed in the said Court on the-and a decree in terms of 

the said deed was thereupon passed. 

NOW THIS DEED WITNESSES as follows:— 

1. That in pursuance of the said compromise and in obe¬ 
dience to the said decree the grantor hereby grants and transfers 
to the grantee ALL THAT land described in the schedule hereto 
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TO HOLD the same to the grantee for her life subject to the terms 
and conditions hereinafter set forth. 

2. IT IS HEREBY AGREED AND DECLARED between 
the parties hereto as follows:— 

(1) The said land shall be held and enjoyed by the grantee 
without the payment of rent or of any sum in the nature of rent 
to the grantor; 

(2) The grantee shall pay all revenue, cesses, rates, taxes and 
ether charges now payable or hereafter to be payable in respect 
of the said land during the period of this grant; 

(3) That the grantee shall not sublet, assign or mortgage 
any of her rights hereunder without having first obtained 
the permission in writing of the grantor. 

(4) That the grantee shall not grant or attempt to grant any 
lease of any part of the said land to any person except an ordinary 
cultivating lease and then only for a period of not more than 
-years; 

(5) That the grantee shall not grant or attempt to grant 
any lease of any part of the said land which is khudkasht or sir 
land upon such terms or for such a period as would diminish or 
adversely affect the rights of the grantor therein and shall not 
grant any lease or patta of such land except by a separate instru¬ 
ment not dealing with any other land; 

(6) That the grantee shall not erect or construct any build¬ 
ings or plant any trees upon the said land or permit or suffer any 
other person to do so unless she has first obtained the written per¬ 
mission of the grantor; 

(7) That the grantee shall not do, or permit or suffer any 
other person to do, any act or thing which might injure the said 
lands or decrease the value thereof; 

(8) That except as hereinbefore provided the grantee shall 
have powers necessary to enable her to realize for her own benefit 
the rents and profit of the said land; 

(9) That on the death of the grantee the said land and any 
building erected and trees planted thereon by the grantee or with 
her consent shall immediately revert to and vest in the grantor 


Not to pay 
any rent 


To pay re¬ 
venue etc. 


Not to 
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Not to 
grant leases 


Not to let 
out sir 


Not to 
build 


Not to 
commit 
waste 

To realize 
rent etc. 

Reversion 
on grantee’s 
death 



272 


LEASE 


Without the payment of any compensation whatever to any person 
claiming through or under the grantee. 

3. PROVIDED ALWAYS etc. (Proviso for re-entry as in 
Form 3). 

4. Interpretation clause—(as in form No. 3). 

IN WITNESS WHEREOF etc. 


24—Lease of a brickfield 


THIS LEASE etc. (as in form 3). 

WITNESSES as follows:— 

Demise L The lessor hereby demises to the lessee the plot of land 

described in the schedule hereto together with the liberties and 
with the reservations and exceptions hereinafter mentioned TO 

HOLD the said premises to the lessee from the-day'of-for 

the term of-years PAYING therefor the rents and royalties 

hereinafter mentioned. 



The following liberties arc included in the said demise:— 


Lessee's 

fights 

To get earth 
and make 
bricks 


To erect 
machinery 


(1) To get from the said land earth, clay and other materials 

to be used in the manufacture of bricks and to manufacture the 
same into bricks or tiles on any part of the said land and to sell 
and dispose of the bricks and tiles so manufactured but not, with¬ 
out the permission of the lessor to dig any part of the said land 
to a depth exceeding-feet from the surface; 

(2) To erect, construct and maintain such engines, machi¬ 
nery, kiln, clamps, ovens, workshops, buildings or cottages and 
other things necessary for the purpose of manufacturing, storing 
or selling bricks and to form such roads, communications and 
other conveniences on the said land as may be necessary or con¬ 
venient; 


To use 
W .1 ter 


To make 
course 


(3) For the purpose aforesaid and for the purposes of any 
building now or hereafter to be erected on the said land to use 
any water in or under the demised land and to divert the same and 
to make, construct or maintain any water-courses, ponds or re¬ 
servoirs but not so as to interfere with the rights of adjoining 
owners or occupiers in respect of such water; and 
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mines etc. 


(4) Generally to do all things which shall be convenient or General 
necessary for the purposes aforesaid. 

3. There are excepted and reserved to the landlord out ofReserva- 
this demise— 

(1) All mines and minerals and other substances not here¬ 
inbefore expressly authorized to be got from the demised land by 
the lessee; and 

(2) Liberty for the lessor, his tenants and agents to search 

for, work, carry away and dispose of the excepted substances and work ex- 

for such purposes to do all necessary acts on the demised land 

^ ^ substance 


PROVIDED that in so doing the lessor shall cause as little obstruc¬ 
tion as possible to the lessee in the use and enjoyment of his rights 
hereunder and will pay reasonable compensation for any damage 
caused by any such obstruction, the amount thereof in case of 
difference to be settled by arbitration as hereinafter provided. 

4. The lessee hereby covenants with the lessor as follows:—Lessee’s 

(1) That he will pay the following rents and royalties:—coven.incs 

(1) The fixed yearly rent of Rs.-payable in equalpay rent 

half-yearly instalments on the-day of-and the- 

day of-in each year. 

(«) A royalty to be paid on the aforesaid half yearly dates Royalty 

of Rs.-for every thousand bricks in excess of-and 

of Rs.-for every thousand tiles in excess of-which 

shall be manufactured on the demised land, during the half year 
preceding such payment PROVIDED that no royalty shall be 
paid in respect of bricks and tiles used in any building or other 
erection or construction on the demised land. 

(2) That he will pay all existing and future rates, taxes andRat^j^ taxes 
duties imposed or charged on the demised premises or the produce etc. 
thereof or the rents and royalties hereby reserved or upon the 

owner or occupier in respect thereof; 


(3) That he will fence off the demised premises from the Fencing 
adjoining lands and will keep the fences in good repairs and con¬ 
ditions. 


(4) That he will before digging or opening any part of thc-j-^ remove 

land carefully remove the surface soil to a depth of at least-surface ami 

inches and lay aside and preser\'e the same and will after working ^^^tore it 
18 
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out such part of the land forthwith level the same and replace the 
surface soil thereof so as to make the same fit for agricultural 
purposes. 

(5) That he will not remove any brick, earth, clay or other 
materials from the demised premises but will manufacture the 
same into bricks and tiles only on the demised premises. 

(6) That he will keep the lessor indemnified against all 
claims, suits, damages and expenses arising out of the use of the 
demised land for the aforesaid purposes or in respect of any nui¬ 
sance apprehended therefrom or alleged to be occasioned thereby. 

(7) That he will always keep accurate accounts showing the 
number of bricks and tiles manufactured on the demised premises 
and the number of those in respect of which exemption from 
royalties is claimed, the dates of manufacture and other matters 
necessary for calculating the royalties payable hereunder and will 
at all reasonable times and on the lessor’s request grant inspection 
of the same to the lessor or his agent and will permit them to 
take copies or extracts therefrom. 

(8) That he will permit the landlord or his agent at all 

l.indlorci to reasonable times to enter upon the demised premises to inspect the 
inspect works carried on and bricks and tiles manufactured 

therefrom. 

(9) Not to assign— (as in form 3, Clause 2 {viii). 

To yield up (10) That he will at the determination of this lease deliver 
up the demised premises with all kilns, clamps, and other buildings 
and erections in such condition as shall be in accordance with the 
provision of this deed save that the lessee shall if so required by 
the lessor remove any kilns, clamps and other erections and restore 
in manner liereinbefore provided the surface of any land which 

has been worked and not restored. 

S. The lessor hereby covenants with the lessee as follows: 

(1) Covenant for quiet enjoyment—(^is in form 3, CL 3 (/) )• 
Lessee to be (2) That he will keep the lessee indemnified against all claims 
iiulcmnificd demands made by other tenants of the lessor (or, by 

any person) in respect of injury or loss alleged to be caused by 
tlic proper exercise by the lessee of his rights and liberties here 

under. 


Not to 
remove 
bricks etc. 

To indem¬ 
nify 


To keep 
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To oermit 
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(3) The lessee will on determination of this lease be entitled Lessee to 
to take away ail bricks, tiles, engines, machinery and other fixtures 

DfiCKS CCC« 

and all plants and things whatsoever except buildings etc. 

6. PROVIDED ALWAYS and it is hereby agreed as fol¬ 
lows:— 


(1) Power of re-entry— (as in form 3, Proiiso (//)). 

(2) That the lessee may at any time and from time to time Option to 

during the said term surrender to the lessor any part of the surrender 
demised land after restoring the surface thereof as hereinbefore 
provided and the rent will thereupon be reduced by Rs.-per 

bigha of the land so surrendered. 

(3) If at any time any suit filed against the lessee for any Option to 

damage or injury apprehanded or alleged to be caused by reason determine 
of the proper exercise of any of the rights and liberties hereby 
granted is decreed then the lessee may forthwith determine the 
tenancy by giving to the lessor-months notice in writing. 

7. It is hereby agreed between the parties as follows:— 

(1) Arbitration clause (as No. 4 on page 23). 

(2) Service of notice—(<rs in form 3, Clause 5 (i)). 

(3) Interpretation clause—(rts in form 3, Clause 5 (»)). 

IN WITNESS WHEREOF etc. 

/ 

25—Lease for quarrying limestone 

THIS LEASE etc. (as in form 3). 

WITNESSES as follows;— 


1. In consideration of the royalty and lessee’s covenants Demise 
hereinafter reserved and contained, the lessor hereby demises to 

the lessee the mines, quarries, beds, veins and seams of limestone 
described in the schedule hereto and hereby gives to the lessee the 
liberties, powers and privileges, hereinafter mentioned to be exer¬ 
cised in connection with the said quarries, subject to the restric¬ 
tions and conditions as to the exercise and enjoyment of the said 
liberties, powers and privileges which are specified hereafter. 

2. The parties hereto hereby agree with each other as fol-Covenants 
lows:— 
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Term (1) The lessee shall hold the premises hereby demised to him 

from-to ; 

To dig and (2) The lessee shall have liberty and power during the term 
obtain hereby granted to enter upon the land mentioned in the schedule 

hereto and to search for dig and obtain by excavations and quarry- 
ings open to the daylight and not by underground workings the 
demised limestone and to carry away or dispose of the same for his 
own benefit. 

To use ad- liberty and power to enter upon, 

joining land use and occupy to such an extent as may be deemed necessary by 
the lessee the lessor’s other land adjoining.any pits (hereinafter 
called *‘the said land”) for depositing and heaping thereon the 
produce of the said mines and all earth soil and other substances 
dug up and brought to the surface in or about the working of 
the same and for otherwise carrying on the work of the said 
mines. 

(4) The lessee shall have liberty and power to take lead and 
carry away over the said land the limestone to be obtained as 
aforesaid and to dispose of the same at his will and pleasure. 

(5) The lessee shall have liberty and power to cut and collect 
for any purpose connected with the working of the said quarries, 
but to such an extent only as the lessor shall decide it necessary, 
dry and fallen fuel of royalty from the forests of the lessoi 

in the vicinity of the said lands. 

(6) No building or thing shall be erected or set up and no 
erect build-other operations shall be carried on by the lessee on the said land 

without the permission in writing of the lessor. 

To report “P”*' finding in the demised 

other finds premises any mineral or product other than limestone immediate 

ly report such finds in writing to the lessor with full particulars of 
the nature and position of each find. 

,. (8) All limestone quarried or otherwise collected that smal 

not removed not have been removed from the boundaries or the 
quarries etc., as given in the schedule hereto before the 
shall become and remain the property of the lessor and the lesse 

shall have no claim to such stone. 

(9) Any limestone required by the lessor for his own use 


To carry 
away lime¬ 
stone 

To cut 
wood 


Not to 
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may be removed by him at any time free from the quarries here- Lessor to 

by demised. foi* 

/ his use 

(10) During the term of this demise, the lessee shall pay Royalty 

royalty at the rate of Rs.-per 100 maunds of limestone 

exported subject to a minimum annual royalty of Rs.-pay¬ 
able in one instalment on the-, for a minimum export 

of-maunds annually (a maund being equal to 3,200 tolas) 

whether the lessee exports this quantity or not. 

(11) The lessee will not be entitled to any remission in the No remis- 
royalty hereby reserved or revision of the terms of this lease by 

reason of any quarry or quarries hereby demised becoming ex¬ 
hausted or not being worked for any reason. 

(12) The lessee may export limestone from the quarries here- To export 
by demised all the year round. 

(13) The lessor’s agents, servants and workmen shall be at Lessor to 
liberty at all reasonable times during the said term to inspect and i^^spect and 
examine all works carried out by the lessee under this lease. 

(14) The lessee shall not assign or sublet the premises hereby Lessee not 
demised or any part thereof or any rights or privileges under this assign 
lease to any person without the consent in writing of the lessor. 

(15) The lessee shall furnish the lessor in writing with the Lessee to 
names, parentage, age, caste, residence and specimen of signature report name 
of all the agents and servants whom he proposes to employ for the 

vants and 

purpose of this license before they are so employed and the lessor ngents 
shall be at liberty to forbid the employment of any person whom 
he may consider undesirable. 

(16) The lessee shall not remove any limestone from the Lessee not 
limits of the demised premises during such time as any money remove 
payable by him as royalty under Clause 10 shall be in arrears, or 
any fine or liability incurred by him under the provision of the 
lease may be unpaid or unsatisfied, and the lessor may stop further 
export in such cases. 

(17) If the lessee fails to pay the annual royalty or any partConse- 
thereof on due date, he shall be liable to pay as compensation a quences of 


while 
arrears 


sum of Rs. 


-for every twenty-four hours during which the 

default continues and to the stoppage of his export until the sum 
so due and such compensation have been paid and to the confisca- 


default in 
payment 
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Forfeiture 
in case of 
delay in 
work or 
other 
default 


Conse¬ 
quences of 
cancella- 
lion 


Security 


Arbitration 


tion of his limestone and of the security money hereinafter men¬ 
tioned as well as of all other moneys already paid by him or on 
his behalf under this lease and to the cancellation of this lease at 
the discretion of the lessor and as he may direct. 

(18) If the lessee shall not within two months from the 
commencement of this lease, have started operations under this 
lease to an extent considered by the lessor as substantial, or if at 
any time during the term of this lease the progress of such opera¬ 
tions shall not be considered by the lessor to be satisfactory or if 
any covenant on the lessee’s part herein contained is not perform¬ 
ed or observed then in any such case the lessor may re-enter on the 
quarries hereby demised or any part of them in the name of the 
whole and thereupon this lease shall absolutely determine but 
without prejudice to the legal remedy of the lessor in respect of 
any breach of the lessee’s covenants herein contained. 

(19) If this lease is cancelled or determined under Clause 17 
or 18, the lessee will remain liable for the royalty due upto the 
time of such cancellation or determination and the lessor may 
relct the said premises and in that case the lessee shall be liable 
to pay the deficiency, if any, resulting from such reletting. 

(20) Tlie lessor has received from the lessee the sum of 

Rs.--(the receipt of which is hereby acknowledged) as 

security for the due fulfilment of the covenants hereinbefore con¬ 
tained. The lessor is empowered to deduct from such security 
money any sum which may be due from the lessee whether in res¬ 
pect of royalty or other sum payable by him hereunder. If not 
confiscated under the provisions of this lease the security money 
or such balance thereof as may be left after making the deductions 
above-mentioned will be returned to the lessee after the expiry of 
the term of this lease and after the lessor shall have satisfied him¬ 
self that the terms of this lease have been duly and faithfully 

carried out bv the lessee. 

# 

(21) In case of any dispute arising out of or concerning the 

terms of this lease, the same shall be referred to-whose 

decision thereon shall be final. 

(22) Interpretation clause—(</s in form }}. 

IN WITNESS WHEREOF etc. 
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26—Lease of a house 

THIS LEASE etc. {as in form 3). 

WITNESSES as follows:— 

1. The lessor hereby demises to the lessee ALL that dwelling Demise 

house with the land fully described in the schedule hereto to¬ 
gether with all outhouses, pucca well, motor garage, kitchen, path¬ 
ways, passage, garden and other appurtenances thereof, situate at 
-TO HOLD the same to the lessee from the-day 

of-for the term of-years (or, year to year) PAYING 

therefor during the said term the monthly rent of Rs.- 

(Rupees-) payable on the first day of the month succeeding 

that for which the rent is due; 

2. The lessee hereby agrees with the lessor that the lessee Lessee to 
will during the said term (tenancy)^'* pay all rates, taxes and P^y 
other-charges excluding the house tax which now arc or may 
hereafter become payable in respect of the demised property: 

3. The lessor hereby agrees with the lessee as follows:— 

(1) That the lessor shall keep the premises in good and subs-Lessor to 
Lantial repairs during the said term and shall annually whitewash 

and do all necessary repairs to the outhouses and demised premises 
and on the lessee giving the lessor notice in writing of any special 
decays, defects and want of reparation the lessor will within one 
calendar month from the receipt of such notice repair and amend 
the same; 

(2) That the lessor shall repair when necessary, the well, the \yhcn to 
passages, pathways and the road connecting the provincial road repair? 
with the bungalow hereby demised and shall get the well cleaned 

at least once a year; 

(3) That the grass of the compound of the demised premises Grass 
will be at the disposal of the lessee who will have every right to 
appropriate or to sell the same to any person he likes; 

4. Provisos for re-entry and option to determine —as in 
form 3. 


If no term is fixed. 
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Applica¬ 
tion of 

S. 108, T 
P. Act 


5. It is hereby agreed between the parties as follows:— 

(1) In respect of the demised premises the parties hereto shall 
respectively have all the rights and be subject to all the liabilities 
of a lessor and of a lessee as set forth in Section 108 of the Trans¬ 
fer of Property Act, 1882, except Clause (w) thereof which is 
hereby excluded. 

6. Interpretation clause—(tfs in form 3). 

IN WITNESS WHEREOF etc. 

27—Lease of a bungalow for residence 

THIS LEASE etc. {as in form 3). 

WITNESSES as follows:— 

1. The lessor hereby demises to the lessee for residential pur¬ 
pose and for no other purpose ALL that the dwelling house situate 
at and known as No.-, -Road, -, which pre¬ 
mises contain by measurement-square feet or thereabouts 

and for greater clearness are delineated on the map or plan annexed 
hereto and thereon shown with their boundaries coloured red to¬ 
gether with the grounds, garden, trees, fences, hedges, ditches, 
wells, casements and other appurtenances whatsoever belonging to 
the said dwelling house and premises or usually held or enjoyed 
therewith TO HOLD the same to the lessee from th e — day 

of-for the term of-year {or, from year to year or, 

from month to month) from the-day of--PAYING 

therefor the monthly rent of Rs.-on the last date of each 

month beginning from the-day of-. 

2. The lessee hereby agrees with the lessor as follows:— 

(1) That he will maintain the grounds and gardens apper¬ 
taining to the said premises in the condition in which they are at 
the date of these presents subject to deterioration by natural 
causes beyond the control of the lessee; 

(2) That he will pay all rates, taxes and other charges nov' 
payable or hereafter to become p.iyable in respect of the demised 
premises except the house tax. 

(3) That he will not without the previous consent in writ- 
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ing of the lessor transfer or sublet or otherwise part with posses¬ 
sion of the demised premises. 

(4) That he will not without the consent in writing of the 
lessor use the demised premises for any purpose other than residen¬ 
tial purpose. 

3. The lessor hereby agrees with the lessee as follows:— 

(1) That he will during the said term (tenancy)^® main¬ 
tain the demised premises in good and habitable condition and 
shall execute all necessary repairs including annual white-washing 
and colour-washing, plastering, painting etc. and shall renew all 
broken panes, fittings, bolts etc. 

(2) That he will during the said term (tenancy) maintain 
,the electric installation in the said premises and supply at his own 
expense such electric fans as may be required by the lessee; 

(3) That he will carry out all immediate necessary repairs to 
the said premises to the entire satisfaction of the lessee; 

4. It is hereby agreed between the parties as follows:— 

(1) That in respect of the demised premises the parties here¬ 
to shall respectively have all the rights and be subject to all the 
liabilities of a lessor and of a lessee as set forth in Section 108 of 
the Transfer of Property Act, 1882, except Clauses (;) and (m) 
thereof which are hereby excluded. 

(2) Interpretation clause— (as in Form 3). 

I. Provisos for re-entry— {as in Form 3). 

IN WITNESS WHEREOF etc. 

28—Lease of a furnished house 

THIS LEASE etc. {as in Form No. 3). 

WITNESSES as follows:— 

1. As in form 27^ adding before the words “TO HOLD” 
the words “furnished as stated in the inventory contained in the 
schedule hereto.** 

2. As in form No. 27, adding. 


If there is no fixed term. 
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(5) TJiat he will replace and make good all breakages, 
deficiencies and damage to the furniture fittings and effects in 
the said dwelling house and premises which may happen during 
the period of his tenancy except by reasonable use and wear (and 
damage by accidental fire).” 

(6) That at the expiration of the said tenancy he will 
deliver up to the lessor possession of the demised premises with 
the whole of the said furniture and effects according to the said 
inventory in as sound, perfect and clear condition as they now 
are in (or, as the were at the commencement of the tenancy, if 
the fcuoncy commcuced before the execution of the lease except as 
aforesaid). 

(7) That in the event of any infectious or contagious disease 

which may require notification by virtue of any law, bye-law of 
rule thereunder, happening in the said house during the said 
tenancy, to give written notice thereof or any other in¬ 
formation which may be required relative thereto to the lessor 
before or immediately upon the expiration of the tenancy and 
to pay to the lessor the expenses of disinfecting the premises and 
replacing any article and things belonging to the lessor the des¬ 
truction of which may be rendered necessary by such illness or 
may be injured by such disinfecting and in case of default in 
giving such notice as aforesaid, to pay to the lessor in addition the 
sum of Rs.-as liquidated damage. 

(8) That the lessee shall not let out, lend or otherwise part 
with the possession of or remove from the demised premises any 
ariicle of the said furniture, fittings or effects to any person or 
persons whatsoever without previous consent in writing of the 
lessor nor shall allow the same to be attached by legal authority 
or under colour of a legal authority.” 

3. As ill form No. 2, adding:— 

"(4) That he will replace such of the articles stated in the 
said inventory as may become useless by reasonable use and wear 
(or as may be damaged by accidental fire) during the term of 
the tenancy.” 

4-5. As ill form 27. 
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29—Lease of land by Government for building a 
house and lease of the house by lessee to 

Government 


THIS LEASE made on the-day of-BETWEEN 

the Governor of the United Provinces (hereinafter called "the 
lessor”) of the one part AND CD etc. (hereinafter called 'The 
lessee”) of the other part. 

WITNESSES as follows:— 

1. The lessor hereby demises to the lessee ALL THAT plot Demise of 

of land containing about-acres in the town of-and des- 

cribed in the schedule hereto and delineated on the plan annexed 
hereto and thereon coloured red on which the lessee has built a 
house for the residence of the Superintendent of Police of the 

-district TO HOLD the same to the lessee from the- 

day of-for the term of-years PAYING therefor during 

the said term a yearly rent of Rs.-on the first day of- 

in each year, the first of such payments to be made on the- 

day of-next. 

2. The lessee hereby sublets to the lessor ALL that the afore- Sublease lo 
said plot of land with all the buildings and constructions erected 

and standing thereon TO HOLD the same to the lessor for the 
term of the lease hereinbefore recited PAYING therefor the 
monthly rent of Rs,-on the 1st day of the month succeed¬ 

ing that for which the rent is due, the first of such payments tu 
be made on the-next. 


3. The lessee hereby covenants with the lessor as follows:—Lessee’s 

(1) That he will pay all rates, taxes and other charges now 

payable or hereafter to become payable in respect of the said pre- etc. 

mises or of any buildings now or hereafter to be erected thereon 

or by the landlord or tenant in respect thereof; 

(2) That he will at all times keep in good and substantial To keep in 
repair both externally and internally the houses and outbuildings 

and also the electric installation on the said premises and in parti¬ 
cular will keep the roofs of all buildings water-tight and wm! 1 
white-wash such buildings both inside and outside every year 
after the rains and will maintain the electric installation in such 
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repairs as will prevent leakage or waste of electric current PRO¬ 
VIDED that if at any time the lessee shall fail to execute such re¬ 
pairs and white-washing as are specified in the covenant herein¬ 
before contained the lessor after giving fourteen days’ notice to 
the lessee may execute the same and deduct the cost thereof from 

the rent payable by the lessor until such cost has been thereby 

paid off."’ 

Lessor to 4. The lessor hereby covenants with the lessee that when the 

tax premises arc occupied, he will pay the water rate and conser¬ 

vancy (scavenging) taxes payable in respect of the said premises 
and also the electric charges payable in respect of the same. 

5. PROVIDED ALWAYS and it is hereby agreed as fol¬ 
lows:— 


(1) That the lessor may at any time upon giving not less 
than fourteen days’ notice in writing to the lessee purchase from 
the lessee all buildings erected by the lessee upon the said premises 
at a value which shall take into account the rate of rent payable 
by him to lessee for the said buildings and the market value of the 
lessee’s interest then subsisting under this demise, which value shall 
be fixed in case the parties cannot agree by the arbitration of two 
arbitrators, one to be nominated by each of the parties hereto, or 
in case such arbitrators shall differ by an umpire appointed by 
such arbitrators or if cither the lessor or the lessee shall neglect 
Arbitration appoint an arbitrator within two months after being served 

with a notice by the other requiring him to do so (such notice to 
be served on the lessee cither personally or by leaving it at or 
posting by registered post to his last known address) then by the 
sole arbitration of the arbitrator appointed by such other of them, 
which arbitration shall be final, and immediately upon the pay* 
ment by the lessor to the lessee of such value as aforesaid the 
demise shall absolutely determine. 

Re-entry (2) That whenever any part of the rent hereby reserved and 

payable by the lessee shall be in arrears for a period of thirty days 
or there shall be a breach by the lessee of any of the covenants 


Option to 

purchase 

buildings 


This is not necessary if the lease is governed by 
Property Act. 


the Transfer of 
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by the lessee herein contained the lessor may re-enter upon the 

said premises and determine this lease and on such determination 

all erections, buildings and fixture on the said premises shall be 

forfeited to the lessor without the payment of any compensation 

whatever by him for or in respect of the same. 

6. It is hereby agreed between the parties that wherever the Interpre- 

♦ 

context so admits the expression "the lessor” shall include his sue- 

_ . clause 

cessors and assigns and the expression "the lessee” shall include his 
heirs, executors, administrators and assigns. 

IN WITNESS WHEREOF etc. 

30—Repairing lease of house with provision for 

insurance by lessor 

THIS LEASE etc. (i/s /« form 3). 

WITNESSES as follows:— 

1. The lessor hereby demises etc. (tfs m form No. 25). Demise 

2. The lessee hereby covenants with the lessor as follows:— 

(1) That during the said term tfie lessee shall keep the dc- Lessees to 
mised premises (including fittings) in good and substantial repair 

and condition and deliver them to the lessor at the expiration of 
the said term in as good state of repairs as they are in now subject 
to reasonable wear and tear; 

(2) That the lessee will permit the lessor or his authorized To permit 

• • 

agent to enter and inspect the premises at all reasonable times 
after giving one week’s notice in writing to the lessee and to exa¬ 
mine the condition of repairs thereof and to point out the same 
to the lessee; 

(3) That if the lessee makes default in making the repairs Lessee’s 
and removing the defects pointed out to him by the lessor as default to 
aforesaid, the lessor may make the said repairs and remove the 

said defects and recover the cost thereof from the lessee; 

(4) That the lessee shall comply with all Municipal or Can-T^ comply 
tonment Board requirements and any other regulation concerning with local 
the demised premises and the purpose for which the same are used 

and will indemnify and keep harmless the lessor from any liability 
for any default in this respect; 

3. The lessor hereby covenants with the lessee as follows:— 
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insure 


Indemnity 
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Applica¬ 
tion of 
S. 108 


(1) That the lessor will during the said term keep insured 
the demised premises (excluding the personal property of the occu¬ 
pant) from loss or damage by fire for the full estimated value of 
the demised premises and will produce to the lessee whenever re¬ 
quired the policy of such insurance and the receipt of the payment 
of last premium for the same and will forthwith lay out all moneys 
received by virtue of such insurance in rebuilding and reinstating 
the said premises PROVIDED that if the lessor fails to insure the 
demised premises or to pay the necessary premia for keeping the 
policy alive, the lessee may himself do so and deduct the amount 
of premia paid by him from the rent hereby reserved. 

(2) That the lessor will not hold the lessee or the actual 
occupant of the demised premises liable for any loss or damage 
caused to the demised premises by fire. 

4. It is hereby agreed between the parties as follows:— 

(1) That in respect of the demised premises the parties here¬ 
to shall respectively have all the rights and be subject to all the 
liabilities of a lessor and of a lessee as set forth in Section 108 of 

the Transfer of Property Act, 1882, except clauses-thereof 

which are hereby excluded. 

(2) Interpretation clause in Form 3). 

5. PROVIDED ALWAYS etc. (Provisos about re-entry, 
option to determine—(</s in form No. 3). 

IN WITNESS WHEREOF etc. 

31—Agreement enhancing rent of a house on 
account of electric installation 


AN AGREEMENT made etc. 

WHEREAS by a deed of lease (hereinafter referred to as the 

said lease) made on the-between the parties hereto the lessoi 

demised on the lessee the house specified therein on the terms and 

conditions and for the period therein mentioned; 

AND WHEREAS the lessor has at the desire of the lessee 

fitted the house with electric installation at a cost of Rs. 
and the lessee has in consideration of the lessor having so fitted 
the house and of the lessor agreeing to maintain the said electric 



CLAUSES BUYING LESSEE’S STRUCTURES 


287 


installation during the term of the said lease, agreed to enhance 
the monthly rent reserved by the said lease by Rs.- 

NOW THESE PRESENTS WITNESS and the parties hereto 
hereby agree as follows:— 

1. That with effect from the-the rent reserved in the 

said lease shall be Rs.-instead of Rs.-as therein entered. 

2. That the lessor shall maintain the electric installation of 
the said house in perfect order and good repairs during the whole 
of the rest of the term of the said lease. 

3. That the lessee shall pay all charges for the consumption 
of electric current direct to the Electric Supply Company. 

4. That as varied and supplemented as aforesaid the said 
lease and every clause thereof shall continue of full force and 
effect and be binding on the respective parties thereto and this 
deed shall be regarded as supplemental to the said le.ise. 

IN WITNESS WHEREOF etc. 

32—Clauses about buying lessee’s structures on 
determination of tenancy and settling price 

by arbitration 

The following modifications shall be made in the ordinary 
lease:— 

1. To lessee’s covenants add— 

(1) "The lessee will at the expiration or sooner determina¬ 
tion of the said term peaceably and quietly surrender the said 
premises to the lessor together with all such erections or buildings 
and all such fixtures thereon or therein as may then be upon the 
said premises as the lessor shall desire to take over at a valuation 
according to the option hereinbefore reserved to the lessor, but 
subject to the proviso for re-entry, hereinafter contained.” 

"That if the lessor shall not desire to take over such erections, 
buildings or fixtures, it shall be lawful for the lessee to remove the 

same within-months (but not later) after the expiration or 

determination of the said term.” 
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2. To the lessor’s covenants add— 

(2) That the lessor may take over all or any of the erections 
buildings and fixtures standing on the said premises at the expira¬ 
tion or sooner determination of the said term as he shall select 
on paying for them a price to be fixed by mutual agreement and 
if the parties disagree by the arbitration of two arbitrators, one to 
be named by the lessor and the other by the lessee, or in case such 
arbitrators shall differ by an umpire appointed by such arbitrators 
or if either of them, the lessor or the lessee, shall neglect to appoint 
an arbitrator within a fortnight after being served with a notice 
from the other of them requiring him to do so, then by the sole 
arbitration of the arbitrator appointed by the party serving such 
notice. 

33—Lease of a Mill with fixed and moveable machi¬ 
nery, with the concurrence of mortgagee of part 

of the property 

THIS DEED OF LEASE is made on the-day of- 

BETWEEN AB etc. (hereafter called the ‘'lessor”) of the first 
part AND CD etc. (hereafter called the "mortgagee”) of the 
second part AND EF etc. (hereafter called "the lessee”) of the 
third part. 

WFiEREAS— 

(1) The lessor is the owner of the mill and fixed machinery 
and other property described in the first and second schedules 
hereto and of all the machinery and moveable property described 
in the third schedule hereto; 

(2) The mortgagee is in possession of the mills and fixed 

machinery and properties described in the first and second sche¬ 
dules hereto under a mortgage deed dated-executed by 

the lessor for a term of ten years; 

(3) The lessor has now agreed to grant a lease of all the 
properties mentioned in the first, second and third schedules here¬ 
to the lessee; AND 

(4) The mortgagee has, at the request of the lessor, agreed 
to join in manner hereinafter appearing in the lease of the said 
premises described in the first and second schedules hereto. 
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NOW THIS DEED WITNESSES as follows:— 

(1) In consideration of the rent hereinafter reserved and of 
the covenants on the part of the lessee hereinafter contained the 
lessor with the consent (hereby testified) of the mortgagee so far 
as regards the premises described in the first and second schedules 
hereto hereby Demises to the lessee All that mill and machinerv 
fixed and moveable and all and every other property described in 
the first, second and third schedules hereto TO HOLD the same 

to the lessee from the-day of-for the term of 

20 years PAYING yearly during the said term and so in propor¬ 
tion for any less time than a year the rent of Rs.-for the pro¬ 

perties mentioned in the first and second schedules hereto and the 

rent of Rs.-for the property mentioned in the third schedule 

hereto by equal quarterly instalments on the first days of January, 
April, July and September in each year, the first of such pay¬ 
ments to be made on the first day of January next. 

(2) The lessee hereby covenants with the lessor as follows:— 
(/■) To pay during the term hereby granted on the days 

hereinbefore appointed the yearly rent of Rs.-in respect of the 

property mentioned in the third schedule to the lessor and the 

yearly rent of Rs.-in respect of the properties mentioned in 

the first and second schedules hereto—to the mortgagee during 
the continuance of the said mortgage and to the lessor thereafter, 
(w) To pay faxes etc., as {it) in Prec. No. 3. 

{Hi) Not to make additions, as {iv) Ditto. 

{iv) To repair as (/ ) Ditto, adding "and also all machinery 
whether fixed or not and other moveable properties hereby demised 
save and except in case of fire, storm, tempest and earthquake 
affecting the premises mentioned in the first and second schedules 
hereto.” 

(f) To permit the mortgagee as regards the premises des¬ 
cribed in the first and second schedules hereto and the lessor as 
regards all the premises hereby demised with his agents to enter 
the demised premises and examine the state of repairs and condi¬ 
tions thereof and of all machineries and other moveable property 
hereby demised and to repair and make good all defects of 
which notice in writing shall have been given by the mortgagee 
19 
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or lessor as the case may be to the lessee within-months 

after the giving of such notice. 

(li) To permit the lessor as regards all the property hereby 
demised, in case of lessee’s default to make repair in accordance 
with the covenant hereinbefore contained, to enter upon the said 
premises and repair the same and the machineries whether fixed 
or not and all other moveable property hereby demised in accor¬ 
dance with the aforesaid covenant for repair and to pay to the 

lessor on demand all expenses incurred by the lessor on such re¬ 
pairs. 

(lii) To insure etc. (as in form No. 5 in lessee’s General 
covenants on page 225 ante, adding after the words "erected 
thereon” the words "and all machinery fixed or not and all other 
moveable property hereby demised.” 

{I'iii) On the determination of this lease to deliver up posses¬ 
sion etc. {(IS in form No. 15 in Lessee*s General Covenants on 
ptif^e 227 ante.), 

(/a) To comply with requirements of the law for the time 
being in force regarding factories and their working imposed 
upon the owner of the demised premises and at all times during 
the said term to indemnify and keep indemnified the lessor and 
the mortgagee against any breach or non-observance thereof. 

(a) To estimate delapidation, (/Is in form No. 16 in 
Gencr.ll covenants of the Lessee on page 227). 

3. The lessor hereby covenants with the lessee as follows:— 

(1) Clause for quiet enjoyment (.is in Cl. 3 of Prec. 3). 

(2) Clause for renewal Ditto 

(5) The lessor will on the expiration or sooner determina¬ 
tion of the term of this tenancy t.ikc and purchase from the 
lessee all the working stock upon the said demised premises at 
a valuation as working stock. 

4. PROVIDED always it is hereby agreed that 

(1) Power of re-entry {as in form 2 of the Provisos on 

/-jgc 232). 

(2) If the lessee shall at the end of the first-years 

desire to determine the tenancy hereby created etc. {as in form 
6 of Provisos on page 235). 
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(3) The lessor shall be entitled, on giving written notice of 
his intention in that behalf to the lessee at least one calendar 
month before the determination of the present tenancy or with¬ 
in one week of the determination thereof by re-entry, to pur¬ 
chase from the lessee any additional machinery or effects of the 
nature of the machinery or effects hereby demised which may 
during the term of this tenancy be put or erected in or upon the 
said premises by the lessee at a valuation to be made by two per¬ 
sons one to be appointed by each or by tlieir umpire and in case 
the lessor shall not purchase the same it shall be lawful for the 
lessee to remove the same within reasonable time. 

(4) Suspension of rent in case of fire (as in form S of the 
Proviso on page 232). 

4. It is hereby agreed between the parties as follows:—* 

(1) Arbitration clause (as in form 4 of covenants by both 
parties on page 231). 

(2) Cost of deed (as in form 5 Diifo). 

(3) Cost of stamp (as in form 6 Ditto), 

(4) Interpretation clause (as in form 7 Ditto). 

IN WITNESS WHEREOF etc. 

34—Sublease of a house 

THIS LEASE etc. (as in form 1). 

WITNESSES as follows:— 

1. The lessor hereby demises to the lessee ALL that house 

etc. which is held by the lessor under a lease dated the-day 

of-(hereinafter called "the head lease”) made between XY 

and the lessor (subject to the exceptions and reservations contained 
in the head lease) TO HOLD etc. {as in form 3). 

2. The lessee hereby covenants with the lessor as follows:— 

(1) That he will pay the rent hereby reserved to the lessor 
in manner aforesaid; 

(2) (Either insert covenants similar to the lessee’s covenants 
in the head lease or say, "That he will at all times during the said 
term duly perform and observe all the covenants affecting the 
demised premises which are contained in the head lease on the part 
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of the lessee thereunder to be performed and observed (except the 
covenant about payment of rent)). 

3. The lessor hereby covenants with the lessee:_ 

(1) (For quiet enjoyment—tfs /;; form 3). 

(2) That he will pay the rent reserved and perform and 
observe such of the lessee’s covenants contained in the head lease 
as ought to be performed and observed by him. 

4. PROVIDED ALWAYS and it is hereby agreed as fol¬ 
lows:— 

(1) (Power of re-entry— as in form 3). 

(2) (Option to determine —as hi form 3). 

5. It is hereby agreed between the parties as follows:— 

(Interpretation clause, service of notice clause—js in form 

3). 

IN WITNESS WHEREOF etc. 

3 5—Lease by mortgagee in possession, with the 
concurrence of the mortgagor^” 

THIS LEASE made on the-day of-BETWEEN 

AB etc. who is the mortgagee in possession of the property hereby 
demised (hereinafter called 'The lessor”) of the first part AND 
CD etc. who is the owner of the equity of redemption of the said 
property (hereinafter called "the mortgagor”) of the second part 
AND EF etc. (hereinafter called "the lessee”) of the third part. 

WITNESSES as follows:— 

1. The lessor with tlic consent of the mortgagor hereby 
demises and the mortgagor hereby demises and confirms to the 
lessee ALL that etc. (<7S in form 3). 

2. (Lessor’s covenants —in appropriate form of lease). 


A mortgagee in possession is entitled to grant leases but such leases 
determine on redemption of the mortgage on the general principle that 
no one can transfer to another a better right than he himself has (Sec¬ 
tion 111(c), Transfer of Property Act, Ram Chand v. Raj Hans, 3 A. 
L. J. 517). If, however, the mortgagor joints in the lease it will be 
binding on him also and in case of long leases it is saf^for the lessee to 
join the mortgagor also. 
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3. Each of them the lessor and the mortgagor so far only 

as relates to the acts of himself and of persons claiming under 
him covenants with the lessee as follows:— • 

(Lessor’s covenants— as in appropriate of lease). 

4. (PROVISOS— as in appropriate form of lease). 

I. It is hereby agreed between the parties as follows:— 

1. Until the mortgagor redeems the mortgage of the demised 
premises, the lessor shall exercise all the rights and be subject to all 
the liabilities of a lessor hereunder or under the general law and 
after the redemption of the mortgage, all such rights shall be vested 
in and all such liabilities shall attach to the mortgagor provided 
that the lessor shall not merely by reason of such redemption be 
absolved from any liability already incurred by him before such 
redemption. 

{Other covenants as usual). 

. IN WITNESS WHEREOF etc. 

—Lease of house by mortgagor in possession'^ 

THIS LEASE etc. {as in form 3). 

WITNESSES as follows:— 

1. The lessor hereby demises to the lessee ALL that house 


A mortgagor in possession has power to grant a lease which will 
be binding on the mortgagee but such lease in order to be so binding 
should conform to the following conditions:— 

(a) It should be made in the ordinary course of management in 
accordance with any local law, custom or usage. 

(0) It should reserve the best rent obtainable and no premium 
should be paid or promised and no rent taken in advance. 

(c) It should not contain a covenant for renewal. 

(d) It should take effect not later than six months after execution. 

{c) In the case of a lease of building its term should not exceed 

three years and should contain a covenant for payment of rent and a 
clause for re-entry on non-payment within a specified time (Section 65A, 
Transfer of Property Act). 

But the above rule is subject to any contract in the mortgage to the 
contrary. If advantage is taken of any such contract to the contrary 
and a lease does not therefore conform to the conditions laid down in 
Section 65A the contract under which such varied conditions arc per¬ 
missible should be recited in the lease. 
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described in the schedule hereto which has been mortgaged by the 
lessor without possession in favour of XY under a deed of mort¬ 
gage dated-TO HOLD the same to the lessee from- 

day of- {the date should not be more than 6 months after 

the date of lease) for the term of-years {This shmdd not 

exceed three) PAYING etc. (i/s in form 26), 

S 

{Rest as in form 26). 

3 7—Ditto, for 7 years under special power given 

in the mortgage deed 

THIS LEASE is made etc. {as in form 5). 

WHEREAS the house described in the schedule hereto has 
been mortgaged by the lessor to XY etc. under a mortgage deed 
dated the-. 

AND WHEREAS under the said mortgage deed the lessor 
has been authorized to grant a lease of the said house for any term 
not exceeding seven years. 

AND WHEREAS the lessor has agreed with the lessee to de¬ 
mise to him the said house on the terms and conditions hereinafter 
appearing for a period of seven years. 

NOW THIS DEED WITNESSES as follows;— 

(As in form 35). 

3 8—Lease of tube well to Irrigation Branch for 
the purpose of working it (lessee paying royalty) 

THIS LEASE made etc. 

WITNESSES as follows:— 

1. The lessor hereby demises to the lessee ALL that tube well 

standing on plot No.-in village-, District 

with the pumping plant erected thereon and all machineries and 
accessories and fixtures appertaining thereto together with the 
land on which the said tube well, machineries, accessories and 
fixtures stand and all existing watercourses used in carrying water 
of the said tube wells to different fields TO HOLD the same to 
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the lessee from the-for the term of-years PAYING 

therefor during the said term by way of rent the royalty herein¬ 
after mentioned on the dates hereinafter specified. 

2. The lessee hereby covenants with the lessor as follows:—Lessee’s 

(i) To maintain the demised premises including the ^aid 
machinery and accessories in proper repairs and working order i-epaii- 
and condition; 


(h) To keep his own staff for running the pumps and to pay ^\\ 

all charges for the energy consumed by the motor; charges 

(/») To pay to the lessor a royalty of 8 pies for every unit Royalty 
of energy consumed by the lessee in pumping water from the said 
tube well, whether the water is used on the lessor’s fields or other¬ 
wise, such royalty to be determined by the meter reading on the 

-and the-and to be paid on the-and the- 

following in each year; 


(ir) Not to claim any priority in respect of supply of water Not to 
from the said tube well merely by reason of his ownership of the 
said tube well. 


priority 


4. PROVIDED ALWAYS and it is hereby agreed between 
the parties hereto as follows:— 


(1) If the said tube well at any time fails to give any supply Tcrminaiion 
of water or gives so little water that it becomes necessary to re- 
place it and the lessor docs not being called upon to do so pay 
the cost of replacing it, the lessee may determine this lease. 


(2) (Proviso for rcHOiiry). 

5. It is hereby agreed between the parties hereto as follows: 


(1) Any dispute between the parties hereto regarding the Arbitration 
terms of this lease or the necessity of replacing the tube well or 

any other matter arising out of this contract shall be referred 
to the Chief Engineer, Public Works Department, Irrigation 
Branch, Western Circle, whose decision thereon shall be final and 
binding on the parties. 

(2) (Interpretation clause). 

IN WITNESS WHEREOF etc. 
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—Lease by a Hindu widow^' for a legal 

necessity 

THIS LEASE is made on the-day of-BETWEEN 

etc. • ’m ■TV-'' 

; • I 

WHEREAS— 

1. Tlie lessor’s deceased husband XY was at his death in¬ 
debted to one Z to the extent of Rs.-which was due under 

a bond dated^-—; 

2. The said Z is pressing for the repayment of his debt and 
threatening to bring a suit for its recovery. 

3. The lessor has no money to repay the said debt and has 
therefore agreed with the lessee to grant to the lessee a theka of 

proprietary rights of village-in pargana-tahsil- 

district-which is part of the estate of the lessor’s deceased 

husband and is in possession of the lessor as his widow on the rent 
and conditions hereinafter specified and on the lessee paying to 
the lessor a premium of Rs.-. 

NOW THIS DEED WITNESSES etc. {as in form No. 14). 

40—Ditto, for benefit of the estate, (with variation 

of reversioner’s consent) 

THIS LEASE is made on the-day of-BETWEEN 

AB etc. (hereinafter called "the lessor”) of the one part AND 

Cl) etc. (hereinafter called "the lessee”) of the other part {or, 

y\B etc. (hereinafter called "the lessor”) of the first part AND 

MN etc. (of the second part) AND CD etc. (hereinafter called 
"the lessee”) of the third part. 

WHEREAS— 


She nt.iy grant ordinary leases in the course of management but a 
permanent or a long term lease will not bind rhe reversioners unless it 
is justified by legal necessity or is or the benefit of the estate or is made 
with the consent of the next reversioner {Bijoy Gopal v. Girdbari Nath, 
41 C. 793; 23 I. C. 162). In such cases it would be preferable to recite 
the legal necessity or benefit in the lease and if rhe lease is made with 
the consent of the next reversioner, to make the latter .a party. Such 
leases which are beyond the widow’s powers arc not void and do not 
automatically determine on the widow’s death but arc only voidable at 
the instances of the reversioner. 
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1. The land described in the schedule hereto is part of the 
estate of the lessor’s deceased husband XY who was a Hindu and 
is now in possession of the lessor as his widow having a life interest 
under the Hindu Law. 

2. (The said MN is the next reversioner of the said XY). 

3. The said land is waste and yields no income to the estate. 

4. The lessee has applied to the lessor for grant of a lease 
of the said land for ten years renewable for another ten years at 
the option of the lessee for building a sugar factory. 

5. As the proposed lease will be beneficial to the estate by 
increasing its income and will also be of benefit to the lessor’s 
tenants in the said village and surrounding villages by providing 
within easy reach a market for their sugarcane, the lessor has 
(in consultation with the said MN and with his consent) agreed 
to demise to the lessee the said land on the terms and conditions 
hereinafter appearing. 

NOW THIS LEASE WITNESSES as follows:— 

1. The lessor (with the consent hereby testified of the said 
MN) hereby demises to the lessee the land described in the sche¬ 
dule hereto TO HOLD the same to the lessee from the- 

day of-for the term of ten years PAYING therefor etc. 

(Rest as in ordinary leases of land for building purposes with 
appropriate covenants and provisos). 

41 —Ditto, with the next reversioner’s consent 



MN). 

THIS LEASE etc. 

WHEREAS 

(1) and (2) as in form 38. 

(3) The lessor has in consultation with the said MN and 
with his consent agreed with the lessee to demise to the lessee ALL 
that etc. on the term and conditions hereinafter mentioned. 

NOW THIS DEED WITNESSES as follows:— 

I. The lessor, with the consent hereby testified of the said 
MN hereby demises etc. (Rest as in the ordinary form appro¬ 
priate to the case). 
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42—Lease by joint owners 

Necessary mddif cations 

1. The covenant will be by and with "the lessors.” 

2. The proviso for re-entry will give power to "the lessors 
or either of them.” 

3. The proviso about service of notice will provide for 
service "on the lessors or either of them.” 

43—Lease by tenants in common 

Necessary modifications 

1. In the P-irties” after the names of the lessors add "who 

are owners of the property hereby demised as tenants in common 
in equal share (or, in shares of-).” 

2. The demise will be as follows— 

The lessors according to their several estates and interests do 
and each of them does hereby demise etc.” 

3. The lessee will covenant with "the lessors and also as a 
separate covenant with each of them.” 

4. The lessor’s covenant for quiet enjoyment will be as 
follows:— 

"Each of the lessors separately and so far only as regards his 
respective share of the demised premises covenants etc.” 

5. Proviso of re-entry will give power to "the lessors or 
cither of them.” 

6. Proviso about service of notice will provide for service 
on the lessors or cither of them. 

7. In the interpretation clause "the lessors” will include "the 
respective successors-in-title” or "the persons for the time being 
owners of the lessors’ respective interests in the demised premises.” 

44—Lease to joint tenants 

Necessary modifications 

1. In the habendum say "to the lessees as joint tenants.” 

2. Tlie heading of the lessees’ covenants will be— 

"The lessees hereby jointly and severally covenant with the 
lessor as follows.” 
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3. In the proviso for re-entry on insolvency say “if the 

lessees or either of them is adjudged insolvent.” 

4. The proviso for service of notice should provide for ser¬ 
vice on the lessees or either of them. 

5. In the interpretation clause “the lessees” shall include 

“the survivor of them and their and of his heirs, executors, admi¬ 
nistrators and assigns.” 

45 —Lease to tenants in common 
Necessary modifications 

1. In the habendum say “to the lessee as tenants in 
common.” 

2. Heading of lessees’ covenants, as in form 43. 

3. The heading of the lessor’s covenants will be "The lessor 
hereby covenants with the lessees and also as a separate covenant 

with each of them as follows:—” 

4. Proviso for re-entry on insolvency as in form 43. 

5. In the interpretation clause the lessees will include “their 
respective heirs etc.” 

46 —Lease by or to Limited Company 

Necessary modifications 

1. In Parties, the Company will be described as “the- 

Company Limited, a Company registered under the Indian Com¬ 
panies Act, 1913, and having its registered office at-” and 

should be described throughout as "Company” instead of lessor or 

lessee. 

2. The proviso for re-entry if the lessee is a Company will 
instead of insolvency provide for the contingency “if the Com¬ 
pany shall enter into liquidation whether compulsory or voluntary 
or if their assigns not being a Company shall be adjudged insol¬ 
vents, etc.” 

3. In the interpretation clause “the Company” shall include 
“its assigns.” 

4. The service of notice clause will provide for a notice on 
the Company being left at its registered office. 

L The lease will otherwise be as if it was one by or to joint 
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tenants (forms 41 and 43). 

47 —Lease by a minor^’’ 

THIS LEASE is made on the-day of- ^BETWEEN 

XY etc. acting as guardian of the property of AB etc. a minor 
(who is hereinafter called “the lessor”) of the one part AND CD 
etc. (hereinafter called 'The lessee”) of the other part. 

WHEREAS— 

1. The lessor is a minor and the said XY is his father and 
natural guardian under the Hindu Law (or, has been appointed as 
the guardian of his property by an order of the District Judge of 

-dated the-) (or, by the will of MN the deceased 

father of the lessor dated the-). 

2. The said XY acting on behalf of the lessor has agreed 
with the lessee to grant a lease of the property mentioned in the 
schedule hereto. 

3. (The District Judge of Agra has by his order dated- 

granted previous permission to the said XY to grant the proposed 
lease). 


A minor cannot grant or accept a lease, as .acceptance also involves 
covenants. The guardian of his property may grant a lease. The guar¬ 
dian may, in c.isc of a Hindu, lx his natur.al guardian who has unres¬ 
tricted power under the Hindu law to do any act necessary or for the 
benefit of the minor or his property or the guardian may be appointed 
by will or other instrument or by court. In the former case, his powci 
will be regulated by the provisions of the Will, but if he is also declared 
guardian under the Guardian and \V.irds Act, the court may notwith¬ 
standing any restriction in the instrument of his appointment grant him 
permission to grant a lease (Section 28). In the latter case, he has power 
to grant a lease for a term not exceeding five years or for any term 
exceeding one year beyond the ward’s minority. A lease for a longer 
term requires the court’s previous permission (Section 29). 

The lease may be made cither in the name of the minor ^ 
but In the latter case it should be made expressly in the minors bcu 

(Vide Introduction, Part II, p. 9). j t j i 

Necessary only if the guardian has been appointed or declared y 

Court and the lease is for more than five years or extends more t an one 
year beyond the svard’s minority, or the lease is prohibited by t c 
ment of appointment and the court grants permission notwitistan 

this prohibition. 
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NOW THIS DEED WITNESSES as follows:— 

1. The said XY on behalf of the lessor and in exercise of his 
power as natural guardian (or, the power conferred on him b)' 

the aforesaid will dated the-) (or, conferred on him, by the 

Guardians and Wards Act, 1870) (and with the previous permis¬ 
sion of the said District Judge granted by him by his order dated 
the-hereby demises etc. (as in appropriate form of lease). 

2. {Lessor's coi'oiauts as in the approfyriafe form of lease). 

3. The said XY on behalf of and so as to bind the lessor 
but so as not to impose any liability on himself except as to his 
own acts or defaults hereby covenants with the lessee as follows:— 

(rts in appropriate form of lease). 

4. Provisos etc. 

(rts in appropriate form of lease, except that power of re¬ 
entry should be given to the lessor and not to the guardian). 

IN WITNESS WHEREOF etc. 

48—Lease by a lunatic*' 

THIS LEASE made the--day of-BETWEEN XY 

etc. Manager of the property of AB etc. a lunatic (who is here¬ 
inafter called "the lessor”) appointed by an order of the District 

Judge of-dated-acting on behalf of the lessor of the 

one part AND CD etc. (hereinafter called "the lessee”) of the 
other part. 

WITNESSES as follows:— 

1. The said XY acting on behalf of the lessor under per¬ 
mission granted to him in this behalf by the District Judge of 
-by his order dated-hereby demises etc. 

Rest as in Form 46. 


-1 Necessary if the certificated gu.trdian is not authori7cd to gr.int 
the lease without court’s permission. 

-- The manager of a launatic appointed by court can alone grant a 
lease of lunatic’s property and that too with the court’s permission (Sec¬ 
tion 75, Indian Lunacy Act). 
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49 —Lease by Court of Wards in United Provinces^^ 

(in its own name) 

THIS LEASE is made on the-day of- ^BETWEEN 

the Court of Wards for the United Provinces charged as such 
with the superintendence of the property of AB etc. of the one 
part AND CD etc. (hereinafter called “the lessee”) of the other 
part. 

WHEREAS— 

(1) The said AB being the owner of the property described 

in the schedule hereto was disqualified under section-of the 

United Provinces Court of Wards Act, 1916 from managing his 
own property (or made an application under Section 10 of the 
United Provinces Court of Wards Act, 1916) and the said Court 

of Wards (hereinafter called “the lessor”) by notification No.- 

dated-assumed superintendence of his property. 

(2) The lessor has agreed with the lessee to grant to him a 
lease of the said property on the terms and conditions hereinafter 
appearing. 

NOW THIS DEED WITNESSES as follows:— 

(as in appropriate form of lease, except that the interpreta¬ 
tion clause should be as No. 9 of the General forms). 

50—Ditto, (on behalf of the ward) 

THIS LEASE made on the-day of-BETWEEN 

the Court of Wards for the United Provinces acting on behalf 
of AB etc., a disqualified proprietor charge of whose estate was 

assumed by tiic said Court of Wards by notification No.- 

(lifted-(and who is hereinafter c.allcd “the lessor”) of the 

one part AND CD etc. (hereinafter called "the lessee”) of the 

other part. 

WITNESSES as follows:— 

1. The said Court of Wards .acting under the authority con¬ 
ferred on It by law on behalf of the lessor hereby demises etc. (ds 

ill (ililirolnidfc form of lease). 

"■‘Under Section 65 of the United Provinces Court of Wards Act, 
lease may be executed by die Court of Wards in its oiin name 
behalf of the w.ird. 
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2. Lessee’s covenants —{as in appropriate form of lease). 

3. The said Court of Wards on behalf of the lessor covenants 
with the lessee etc. {as in appropriate form- of lease). 

4. Provisos etc. as in appropriate form of lease giving power 
of re-entry to the lessor. 

IN WITNESS WHEREOF etc. 

51—Lease by Trustees 

THIS LEASE made on the-day of-by AB etc. 

CD etc. and EF etc. trustees of the estate of XY appointed as such 

by a deed of trust dated the-executed by the said XY acting 

under the powers conferred on them by the said deed of trust 
(hereinafter called **the lessors”) etc. AND etc. 

{Rest as in appropriate form of lease). 

52—Lease by managing trustees of a charitable 

institution 

THIS LEASE is made on the-day of-^BETWEEN 

AB and CD managing trustees acting on behalf of the trustees 
of the Mayaram Female hospital trust (hereinafter called "the 
lessors”) etc. 

WHEREAS 

1. One XY, owner of a large estate including the land here¬ 
by demised by a deed of endowment dated the-created a 

trust called the Mayaram Female Hospital trust and endowed the 
said estate for the upkeep of the said Mayaram Female Hospital 

at-and appointed the lessors and certain other persons 

as trustees for carrying out the objects of the said trust. 

2. By a scheme of management settled by an order of the 

District Judge of-dated-the lessors have been appointed 

managing trustees for the management of the said estate and have 
been empowered to grant lease of the land comprised in the said 
estate. 

NOW THIS DEED WITNESSES as follows:— 

1. The lessors as such managing trustees as aforesaid and 
acting under the powers granted to them under the aforesaid 
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scheme of management on behalf of all the trustees of the said 
Mayaram Female Hospital trust hereby demise etc. etc. 

{Rest as usual). 

5 3—Sureties joining in lease to guarantee payment 

of rent and performance of conditions 

% 

THIS LEASE is made on the-day of-BETWEEN 

AB etc. (hereinafter called "the lessor”) of the first part AND 
CD etc. (hereinafter called "the lessee”) of the second part AND 
EF etc. and GH etc. (hereinafter called "the sureties”) of the 
third part— 

WITNESSES as follows:— 

(t/s in appropriate form of lease, adding the following cove- 
nant after the lessor’s covenants). 

"The sureties at the request of the lessee and in consideration 
of the lease hereinbefore contained hereby jointly and severally 
covenant and guar.intee with and to the lessor that the lessee shall 
duly pay the rents and perform all the covenants on. the part of 
the lessee and the conditions herein contained and this guarantee 
is to continue in full force and effect notwithstanding any time or 
other indulgence given by the lessor to the lessee or any other act 
or thing whereby but for this covenant the sureties would have 
been released.” 

54—Lessee depositing security for payment of rent 

To the lease in the appropriate form add the following as 
covenants hy the parties — 

"1. That in the event of any instalment of rent or any 
portion thereof not being paid on the due date hereinbefore 
mentioned, it shall be lawful for the lessor to confiscate and realize 
the Government promissory notes detailed in the schedule hereto 
which have been deposited by the lessee with the lessor as security 
for the payment of the rent hereby reserved or any portion there¬ 
of as may be necessary and sufficient to indemnify the lessor in res¬ 
pect of such instalment or portion thereof as may remain unpaid. 

2. That upon the expiry of-months from the deter¬ 

mination of this lease the lessor will restore to the lessee the said 
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Government Promissory Notes or such part thereof as may re¬ 
main unexpended in his hand* 

5 5—Lease by way of renewal—When the original 

lease has not yet expired 

[with variation if there has been a derivation of the interests 
of the lessor and lessee). 

1. THIS LEASE is 'made on the-day of- 

BETWEEN (as in form 3). 

WHEREAS— 

1. By a lease dated-the property described in the 

schedule thereto was demised by the lessor to the lessee (by AB 

etc. to CD etc.) for the term of-years subject to the rent 

thereby reserved and the lessee’s covenants therein contained. 

2. The interest of the said CD in the said property is now 
vested in the lessee, and that of the said AB in the lessor."^ 

3. The lessee has now requested the lessor to grant a lease 
to him (in accordance with the lessor’s covenant in this behalf 

contained in the aforesaid lease)for a further period of- 

years from ^hc date of expiry of the term of the aforesaid lease 
on the terms hereinafter expressed (which the lessor has agreed 
to do)."“ 

NOW THIS DEED WITNESSES as follows:— 

1. The lessor hereby demises to the lessee ALL those premises 
demised by the aforesaid lease (with the same exceptions and reser¬ 
vations as are therein expressed) TO HOLD the same to the lessee 

from the-for the term of-years subject to the payment 

in the same manner and on the same days of a yearly rent of the 
same amount as that reserved by the aforesaid lease (or, a yearly 

rent of Rs.-) and subject to and with the benefit of such 

covenants (other than the covenant for renewal) provisos and 
conditions as are contained in the aforesaid lease. 

Omit if the parties are original lessor and lessee. 

These words may be omitted if there is no renewal clause in the 
existing lease. 

If the renewal is in accordance with a renewal clause in the exist 
ing lease, these words may be omitted. 

20 
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2. It is hereby mutually agreed by and between the lessor 
and the lessee that they will respectively perform and observe the 
several covenant provisos and conditions in the aforesaid lease 

(except the-) as fully as if the same were repeated at 

length in this lease with such modifications only as are necessarv 
U) make them applicable to this demise and the parties hereto. 

3. PROVIDED ALWAYS that if the aforesaid lease is deter¬ 
mined under the proviso for re-entry therein contained this deed 
shall become absolutely void. 

IN WITNESS WHEREOF etc. 


56—Lease by reference to expired lease 


THIS LEASE etc. {ns in form 3). 

WITNESSES as follows:— 

1. The lessor hereby demises etc. /// fonn 3). 

2. Except as to the term of years hereby granted and the 
rent hereby reserved this demise is made upon the same terms and 
subject to the same covenants, provisos and conditions as were 

contained in the lease dated the-day of-and made 

between the parties hereto (or, between AB etc. and CD etc.) as- 
if the same were herein set forth at length with such modifications 
only as arc necessary to make the same applicable to the present 
demise and the parties hereto. 

3. The lessee hereby covenants with the lessor to pay the 
rent hereby reserved on the dates and in manner aforesaid. 

4. The lessor and the lessee hereby agree with each other that 
they will respectively perform and observe the several covenants, 
provisos and conditions subject to which this demise is made as 
aforcs.iid ns aught on his part to be observed and performed. 

IN WITNESS WHEREOF etc. 

57—Surrender of lease 


(by endorsement on the lease) 

{iri/h lariotiou for the ense of death of original parties). 

IN consideration of the sum of Rs.—^-paid by the within 

named lessor to the within named lessee (or, by AB etc. the 
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successor-in-title of the within named lessor to CD etc. the suc¬ 
cessor-in-title of the within named lessee), the receipt of which 
the said lessee (or CD) hereby acknowledges, the said lessee (or 
CD) hereby surrenders and yields up to the said lessor (or AB) 
ALL the premises comprised in the within written lease to the in¬ 
tent that the said lease and the estate and interests of the said lessee 
(or CD) in the said premises thereunder be forever extinguished 
AND the said lessee (or CD) hereby releases the said lessor (or 
AB) from all obligations arising under the within written lease 
(AND the said lessor (or AB) hereby releases the said lessee (or 
CD) from all claims demands and liabilities in respect of the 
within written lease). 


IN WITNESS WHEREOF etc. 

58—Surrender of lease (by a separate deed) 


THIS DEED OF SURRENDER is made the- 


-day of 


-BETWEEN AB etc. (hereinafter called "the lessee”) of 

the one part AND CD etc. (hereinafter called 'Tessor”) of the 
other part. 

Whereas the lessor granted to the lessee a-years'per- 

petual lease of the land mentioned in the schedule hereto on an 


annual rent of Rs.-; 

AND WHEREAS the lessee has agreed with the lessor to 
surrender to him the said land by relinquishing all the right and 
interest which the lessee holds in respect of the same under the 
lease hereinbefore recited in consideration of a sum of Rs.-. 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the aforesaid agreement and in considera¬ 
tion of the sum of Rs.-paid by the lessor to the lessee (the 

receipt of which the lessee hereby acknowledges) the lessee hereby 
surrenders and yields up to the lessor the property mentioned in 
the Schedule hereto and demised by the lease hereinbefore recited 
with all the appurtenances thereto belonging TO the intent that 
the said term'perpetuity created by the said lease and all the estate 
and interest of the lessee in the said property under or by virtue 
of the said lease may be absolutely and for ever extinguished from 
the date hereof and the s.iid property may revert to the lessor. 
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2. Tlie lessee hereby releases the lessor from all obligations 
arising under the said lease. 

IN WITNESS WHEREOF etc. 

59—Surrender of a portion of demised land and 
proportionate reduction of rent 


THIS DEED OF SURRENDER made etc. (as in form 57). 

Recital of WHEREAS by a deed of lease dated-the lessor granted 

a heritable and non-transferablc permanent lease of the land des¬ 
cribed in the Schedule hereto to the lessee on an annual rent of 
Rs.-; 

AND WHEREAS the aforesaid permanent lease comprised 

among other lands the plot No.-containing an area of- 

but as the same has been in actual possession of XY and his ances¬ 
tors as statutory tenants the lessee could not obtain possession 
thereof; 

Agreement AND WHEREAS the lessee has agreed with the lessor for 
to surrender thj. surrender to him of the said plot No.-in consideration 


.1 part 


of the reduction of rent hereinafter agreed to be made. 
NOW THIS DEED WITNESSES as follows:— 


Surrender 


Reduction 
of rent 


1. In pursuance of the said agreement and in consideration 
of the reduction of rent hereinafter agreed to be made the lessee 
hereby surrenders and yields up to the lessor the said plot 

No.-etc. and all the estate, right, title, interest, claim or 

demand whatsoever of the lessee into, out of, or upon the said plot 
TO the intent that the perpetuity created by the said per¬ 
manent lease as to the said plot and all estate and Interest of the 
lessee in the said plot under or by virtue of the said permanent 
lease be absolutely and for ever extinguished from the date here¬ 
of and the said plot may revert to the lessor. 

2. IT is hereby agreed and declared as follows:— 

(1) In consideration of the surrender hereinbefore contained 

the yearly rent of Rs.-reserved by the said permanent lease 

sh.ill as from the year-Fasli be reduced to the sum of Rs. 

payable at the time and in the manner mentioned in the said per¬ 
manent le.ase. 
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(2) All the covenants and conditions contained in the said Other cove- 
permanent lease shall continue in force in respect of and so far as 
they apply to the land remaining subject to the said permanent 
lease with such modifications as may be necessary in consequence 
of these presents. 

IN WITNESS WHEREOF etc. 

60—Surrender of lease accepted in consideration 
of lessee delivering his buildings etc. 


THIS DEED OF SURRENDER etc. (as in form 57). 

WHEREAS by a lease dated the-the lessor demised to Recital of 

the lessee the land described in the schedule hereto for the term 
of-years. 

AND WHEREAS the lessee spent over-to turn the—of causes 

said land into a successful farm by reclaiming it, making kachcha failure 
roads and a small building on it and fixing a small sugar centri- object of 
fugal, rice huller, Persian wheels etc. but on account of floods lease 
in the river, hard and clay nature of the soil and gaudar grass the 
enterprise has been a total failure and further investment of 
money on it is now beyond the means of the lessee and owing to 
private circumstances he was unable to cultivate the land for the 
past two years or to do anything on it; 

AND WHEREAS in view of the aforesaid unfortunate cir-Agreement 

cumstances the lessor has made a grant of Rs.-to the lessee surrender 

as an act of grace and at the request of the lessee agreed to accept 
a surrender of the said lease for the remainder of the term there¬ 
of and to relinquish and forego all his rights under the said lease 
on the lessee abandoning all claims for compensation for buildings, 
structures and other improvements made upon the demised land. 


NOW THIS DEED WITNESSES as follows:— 

1. In consideration of the lessor relinquishing and foregoing Surrender 
all demands, rights or claims accruing to him under the said lease 
the lessee hereby surrenders and yields up to the lessor ALL that 
land comprised in and demised by the aforesaid lease and described 
in the schedule hereto with all buildings, well and other construc¬ 
tions erected, sunk and made on the said land and such other 
things as may be fixed on the land and other improvements made 
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by the lessee thereon TO the intent that the term created by the 

said lease and all the estate and interest of the lessee in the said 

land under or by virtue of the said lease be absolutely and for ever 

extinguished and the said land may revert to the lessor with the 

aforesaid buildings, well, constructions, fixtures and improve¬ 
ments; 

2. The lessor hereby releases the lessee, his heirs, executors, 
administrators and assigns from all claims, demands and liability 
arising under or in respect of the aforesaid lease; 

3. The lessee hereby relinquishes all claims to compensation 
for any buildings, well, constructions, fixtures and improvements 
elected, sunk and made by him on the said land. 

IN WITNESS WHEREOF etc. 


—Deed altering covenants in le^se 
(endorsed on the lease) 

The parties to the within-written lease hereby agree as fol¬ 
lows:— 

1. Sub-clause-of Clause-of the within-written lease 

shall cease to have effect. 

2. There shall be substituted for sub-clause-of clause 

-of the within-written lease the following sub-clause namely— 

(Set out the new-clause) 

3. The annual rent reserved by the within-written lease 

shall with effect from-be reduced from Rs.-to Rs.-. 

4. Save as hereinbefore modified the within-written lease 
shall continue in full force and effect. 

IN WITNESS WHEREOF etc. 


62 —Ditto—(by separate deed) 

AN AGREEMENT made the-day of-BETWEEN 

AB etc. (hereinafter called "the lessor”) of the one part AND 
CD etc. (hereinafter called "the lessee”) of the other part. 
WHEREAS this deed is supplemental to the deed of lease 

dated-m.idc between the parties hereto; 

AND WHEREAS the parties hereto have agreed that the 
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said deed of lease be varied and modified in manner hereinafter 
appearing. 

NOW THIS DEED WITNESSES as follows:— 

{as in form 60 substituting "the aforesaid lease” for the 
words "within-written lease”). 

IN WITNESS WHEREOF etc. 


For forms of 
under License. 

For notice to 


permission to do acts prohibited by lease—Sec 
quit-See under Notice. 



LICENSE 


Preliminary Note 


License and 
lease 


Statutory 

provision 


A license is permission (not amounting to an casement) granted 
to a person to use the property of the grantor or exercise rights ovei 
it in a certain way without giving him the exclusive possession of it. 
It differs from a lease in that under a lease an interest in the property 
IS tiansferrcd while no interest is transferred under a license, the effect 
of which is only to make an action lawful which would otherwise be 
unlawful. A license is, unlike a lease, generally revocable and not 
assignable; but sometimes a license is coupled with a grant of an interest 
in property, c.g., permission to go on land to nuke and use a water 
course. Such licenses are not revocable. 

The statutory provisions governing licenses are contained in the 
Indian Easements Act, 1882, Chapter VI. This Act applies to Madras, 
Bombay, CentrU Provinces, Coorg, United Provinces and Delhi 
province (Vide Section 1, Act VIII of 1891 and Act VII of 191S). 
In provinces where it docs not apply c.g., Bengal and the Punjab, Courts 
rely upon English law and the principles of the Act arc also applied 
(Sifal Chaniira Chmuthry v, A//r» /. Dclaniify, 34 I. C. 410; Mating 
Chan Nyein mui others v, Pur anj another, 114 I. C. 119). 

No special form of grant is prescribed. It may be granted orally 
or by an agreement in writing or by a covenant contained in any other 
clec.l, c.g., lease, sale etc. If it is granted in writing, the writing should 
be in the form of a deed or agreement or in the simple form of a deed 

poll. If no rent is reserved and the licensee has not to enter into any 

» 

covenants, the form of a deed poll would be suitable, but if the licensee 
is to pay rent and the license is for a fixed term or revocable only by 
notice, a deed or agreement is preferable. The deed may be described 
Commence- as "THIS MCENSE" or "THIS DEED OF LICENSE’* or simply as 
ment of "THIS DEED” and the parties as "licensor” and "Licensee” orOwncr” 
and "Licensee” or "grantor” and "grantee”. 

In a simple deed recitals will be rarely necessary. 

A license may be for consideration though this is not necessary. 

If so, it should be mentioned. 

The operative words may be "licenses and authorizes to do or 
"grants liberty and license to do etc.” or "grants leave and license to etc. 
The exact liberty given, the property on which it is to be exercised, and 


form of 
license 


deed 

Parties 

Recitals 


(Considera¬ 

tion 

Operative 

words 
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the conditions imposed on the exercise should be clearly expressed in the 
deed. If there is a long list of the powers and authority given by the 
license the same may be incorporated in a schedule to be referred to in 

the deed. 

In the absence of a contract to the contrary a license is generally Revocation 
revocable without notice unless it is coupled by a transfer of property 
and such transfer is still in force or the licensee has, acting upon the 
license, executed a work of a permanent character and incurred expense. 

(Section 60 of the Indian Easements Act). Case in which a license is 
deemed to be revoked are mentioned in Section 62. Any restrictions 
in the power of revocation, such as that of previous notice or payment 
of compensation should therefore be expressly provided in the license. 

A license is generally not heritable and transferable. A license to Devolution 
attend a place of public entertainment is, however, transferable (Sec- of right 
lion 56). A contract to the contrary should therefore be expressly 
stated. As a license granted to A cannot be exercised by his servants 
or agents (Section 63), the servants and agents should also be expressly 
mentioned with the licensee. A license is purely a personal right between 
the licensor and the licensee; so a transferee from the licensor is not as 

such bound by the license. (Sec. 61 ill. (b)). 

If a license is contained in any deed such as in a deed of sale ot Stamp 
lease, no separate stamp duty is required in respect of the covenants 
relating to the license, but if a separate deed is executed it will be charge¬ 
able with the same duty .is an agreement not otherwise provided for 

(vide Art. 5). 

It need not be registered unless any right, title or interest in im- Registration 
movable property of the value of Rs. 100 or more is created, declared, 
assigned, limited or extinguished. (Section 17, Rcgistr.ation Act). 
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1-License to play cricket, in the form of a deed poll 

I, AB etc. owner in possession of the land described in the 
schedule hereto hereby license and authorize all members for the 

time being of the-Club by themselves, their servants, agents 

and friends with all proper tools and appliances to enter and to 

go upon the said land at all times between the-day of- 

and the day of--in every year so long as this license 

shall be unrevoked and there to practise and play at the game of 
cricket and as far as may be proper for that purpose to cut and 
mow the grass growing there and to roll the said field and do 
all things incidental to practising and playing the said game doing 

no unnecessary damage to the said land or anything lying or grow¬ 
ing thereon. 

Signed by owner-—-- 

on the-—- 

The Schedule herein referred to 


Permit to 

pl.iy 

cricket 


2—Ditto, in deed form 

THIS DEED OF LICENCE made the-day of-- 

BETWEEN AB etc. (hereinafter called "the licensor,” which 
term shall include his heirs, representatives, successors and assigns) 

of the one part AND CD, EF, GH etc. members of the- 

Club,-(hereinafter called "the licensees” which term shall 

include all persons who may for the time being be the members 
of the said Club) of the other part. 

WITNESSES as follows:— 

1. The Licensor hereby licenses and authorizes the licensees 
at all times during the continuance of this license and so lo^^S 

the-Club-(hereinafter called "the Club”) continues 

to exist by themselves and the servants and .agents of the Club 
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to enter upon that plot of land in-known as the Cricket 

lawn and measuring approximately—-by-feet and 

bounded on the North by-on the South by--On the 

East by-and on the West by-and there to prac¬ 

tise and play at the game of cricket and to roll the said plot and 
do all things incidental to practising and playing the game of 
cricket. 

2. The licensees hereby agree with the licensor as follows:— 

(rt) The licensees shall not commit any waste on or cause any Licensee’s 

, , .111 covenants 

damage to the said land. 

{b) The licensor shall be at liberty at any time to put an 
end to this license by giving to the licensees such notice as he may Licensor ^ 
consider reasonable, and any notice delivered to the Honorary ^ 
Secretary for the time being of the Club or to any other office¬ 
bearer of the Club or left at the office of the Club will be deemed 

to be sufficient notice to the licensees. 

(f) If the said land is required by the licensor temporarily Licensee to 

. t II . I 1 1 • 1 ^^^ 

for any purpose, the licensees shall quit the same and suspend its 
use as aforesaid for such time as the licensor may direct and dur¬ 
ing the period of such suspension the licensor shall not be res¬ 
ponsible for the maintenance of the grounds and shall not be 
bound to incur any expense on its maintenance other than to meet 
his own requirements. 

{(1) The licensees shall at the beginning of every year sub-To submit 
mit to the licensor a programme of their yearly fixed functions. 

(e) The licensees and every one using the said land on their 
behalf under this license shall refrain from the use of the grounds 
when they are unfit for play and the decision of the licensor on 
the question of such unfitness shall be final. 

IN WITNESS WHEREOF etc. 

3 —License to build and maintain a seed store 

THIS LICENCE is made on the-day of- 

BETWEEN AB etc. (hereinafter called "the licensor”) of the one 
part AND CD etc. (hereinafter called “the licensee”) of the other 

part. 

WHEREAS the licensor desired the licensee to open a seed 



316 


LICENSE 


Grant of 
casement 


Licensee not 
to use for 
different 
purpose 


Quiet en¬ 
joyment 


Licensee 
permitted 
to remove 
materials 


store in-and the licensee has agreed with the licensor to do 

so upon being given a suitable site for such store and the necessary 
permission to build thereon. 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said agreement the licensor hereby 

grants to the licensee LEAVE AND LICENSE to build and main¬ 
tain a seed store in the compound known as-and situate in 

-now in the possession of the licensor and upon that part 

of the said compound which is shown within red lines on the plan 
annexed hereto and to carry on the business of buying, selling 
and storing seeds in such store as aforesaid and also to construct i 
road from such store to the point marked A on the said plan and 
to erect and maintain a gate at the said point together with full 
right of passage along such road and from such store for the 
licensee, his servants and agents and all other persons coming to 
such store for the purpose of buying, selling, delivering or remov¬ 
ing seed with horses, bullocks, lorries, carts or other means of 
transport. 

2. The licensee hereby covenants with the licensor that he 
will not use the said site for any purpose other than the purposes 
aforesaid and that if he ceases to do so he will surrender the same 
10 the licensor after removing all buildings therefrom and clearing 
the said site of all foundations or materials of buildings erected 
bv him thereon. 

4 

3. The licensor hereby covenants with the licensee that as 
long as the licensee performs and observes the terms and condi¬ 
tions hereinbefore contained the licensor will not in any way 
hinder him in the use and enjoyment of the said site and of the 
license hereinbefore contained AND will if he desires to surrender 
the said site permit him to remove the materials of all buildings 

erected by him thereon. 

IN WITNESS WHEREOF etc. 


4—License for excavation of tank 

THIS LICENSE made etc. 

WITNESSES as follows:— 

1. The licensor hereby grants to the licensee leave and license 
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to construct and maintain a tank valued at Rs.-upon the site Grant of 

described in the schedule hereto and for the sake of greater clear- 
ness delineated on the plan annexed hereto and thereon shown 
with its boundaries coloured red, together with liberty to use or 
permit the public to use the said tank for drinking purposes and 
with the previous permission in writing of the licensor for irriga¬ 
tion purposes, and also to plant trees round the tank and on its 
embankments on the terms and conditions hereinafter following; 

2. The licensee hereby covenants with the licensor as fol¬ 
lows:— 

(1) He will not use or permit the public to use such tank forgot to use 

anv purpose other than the purposes aforesaid or permit any one to^^f different 
^ . 11 - purpose 

use such tank for irrigation purposes without the previous per¬ 
mission in writing of the licensor; 

(2) He will at all times keep and maintain such tank clean Xo repair 
and in good repair; 

(3) He will surrender all trees planted by him under theXosurrender 
license hereby given to the licensor as soon as they are grown up ti'ees 

and productive of fruits; 

(4) As soon as such tank is no longer required for any of Surrender if 
the purposes aforesaid he will surrender the same to the licensor required 
and will not claim either a right to remove masonry of the tank 

or any compensation therefor; 

3. The licensor hereby covenants with the licensee that so Not to 
long as the tank is required for such purposes as aforesaid and the revoke 
covenants by the licensee are observed, the licensor will not revoke 
the license hereby granted and will not levy any charge or demand 
or payment or service or thing for or in respect of the use of the 
said site of the tank. 

[4. IT IS HEREBY AGREED between the parties hereto 
that when the context so admits or requires the expressions tion clause 
"licensor” and "licensee” hereinbefore used will include their res¬ 
pective heirs, executors, administrators and assigns.’] 

IN WITNESS WHEREOF etc. 


^ Necessary only if the license is heritable and transferable. 
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5—License for a consideration with reference to 

schedules 

AN AGREEMENT made the-day of-BETWEEN 

AB etc. (hereinafter called "the licensor”) of the one part AND 
CD etc. (hereinafter called "the licensee”) of the other part. 

WHEREBY the aforesaid parties agree as follows:— 

1. During the period of-commencing from the- 

next the licensor will permit the licensee to do the acts and things 
specified in the first schedule hereto over all the land described 
in the second schedule hereto subject to the reservations and res¬ 
trictions specified in the third schedule hereto. 

2. The licensee will pay the licensor for such permission the 

sum of Rs.-by-instalments payable as follows:— 

Rs.-on the-day of- 

Rs.-on the-day of- 

Rs.-on the-day of- 

Rs.-on the-day of- 

5. The licensee will pay for any damage done by him or his 
servants or agents or cattle during the aforesaid period to any 
trees, shrubs, plants, culverts, drains or other property of the 
licensor on the said land or adjacent land. 

4. The instalments mentioned in clause 2 and sums due 
under clause 3 if not paid on demand shall bear interest at 1 per 
cent per mensem, but this liability for payment of interest shall 
not affect the right of the licensor under clause 5. 

5. If the licensee makes default in payment of any instal¬ 
ment of the said sum of Rs.-as provided in clause 2 or fails 

to pay on demand any sum payable under clause 3, the licensor 
may revoke this agreement and the icensee shall thereupon for¬ 
feit all his rights hereunder and shall remain liable for any sum 
then due by him and also for any loss which may be caused to 
the licensor by reason of such default. 

IN WITNESS WHEREOF etc. 

The first schedule herein referred to 
(Description of the rights given) 
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The second schedule herein referred to 
(Description of the land to which the above agreement relates) 

The third schedule herein referred to 

Reservations and restrictions to the exercise of rights by 

the licensee) 

6—License to construct road on the licensor’s land 

AN AGREEMENT made the-day of-BETWEEN Recitals 

AB etc. (hereinafter called "the grantor") of the one part AND 
CD etc. (hereinafter called "the grantee”) of the other part; 

WHEREAS the grantee has applied to the grantor for liberty 
to construct, maintain and use a road across the land described in 
the schedule hereto between the points marked A and B on the 
plan annexed hereto and along the route between the said points 
which route is delineated on the said plan and thereon coloured 
red, which road is required for the better and more convenient 
working of the Sugar Factory of the grantee called the-fac¬ 

tory; 

AND WHEREAS such road if constructed would also be 
useful for the purposes of the grantor’s estate; 

AND WHEREAS the grantor has therefore agreed to grant 
such liberty as aforesaid to the extent and subject to the condi¬ 
tions hereinafter set forth and the licensee has likewise agreed to 
accept the grant on such conditions. 

NOW THESE PRESENTS WITNESS as follows:— 

1. The grantor hereby grants to the grantee full license to Grant of 
construct and maintain a road across the said land between the c.isement 
said points and along the said route and also a right of way along 

the same at all times for the grantee, his servants, agents and cus¬ 
tomers and either on foot or on horse back or with motor cars, 
motor-cycles, carriages, carts or other means of transport TO 
HAVE and exercise such license and right of way for as long as 
such road shall be required for any of the purposes of the grantee 
in working and managing the said Sugar Factory but no longer. 

2. It is hereby agreed and declared that the aforesaid grant 
is subject to the following conditions all of which the grantee 
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hereby covenants with the grantor to observe and perform:— 

(/) As soon as such road shall be ready for use the grantee 
will put up and will at all times thereafter maintain in good and 
legible condition notices in English, Urdu and Hindi and in a 
form to be approved by the grantor at each terminus of such road 
stating that the same is a private road maintained for the use of 

the grantee and that any use of the same by members of the public 
is merely permissive; 

(h) That the grantee will at least once in every year and for 
a continuous period of not less than twenty-four hours stop all 
traffic along such road from either terminus thereof except traffic 
by the grantee, his servants, agents and customers or by the grantor 
and his servants and agents and will on every such occasion post a 
person at each such terminus and will both by notice and by the 
agency of such person explain that traffic is stopped in order to 
prevent the acquisition by the public of any right to use such 
road for any purpose whatever; 

(///■) Upon any breach of cither of the conditions herein¬ 
before contained the grantor may, notwithstanding the waiver 
of any previous right of revocation, revoke the aforesaid grant 
and thereupon the same shall become void. 

3. The grantor hereby covenants with the grantee as fol- 



(/) That so long as the conditions hereinbefore contained are 
observed the aforesaid grant will not be revoked; 

Payment VO ^he grantor will every year pay either half the cost of 

the repair and maintenance of such road during the year or will 

contribute towards the same the sum of Rs.-, whichever 

sum shall be less; 

Grantee not V‘0 Except as hereinbefore provided the grantee shall not 
to prevent be bound to prevent or control the use of such road by any per- 
son nor shall be in any way responsible for any damage done 
by any person using such road other than persons in the employ¬ 
ment or subject to the control of the grantee; 

Option to {ii') The grantee or his successors may at any time surrender 

surrender eights under these presents and that nothing herein contained 

shall impose upon him or them any obligations to construct or to 
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maintain such a road as aforesaid after such rights have been 
surrendered. 

4. It is hereby agreed that where the context so requires or Intcrprcta- 
admits the expression "the grantor” hereinbefore used includes the 
owners for the time being of the said land on which this license is 
granted, and the expression "the grantee" hereinbefore used in¬ 
cludes his heirs, executors, administrators and assigns. 

IN WITNESS WHEREOF etc. 

7—License to make alterations and additions 

in demised premises 

THIS LICENSE is made on the-day of-BETWEEN 

AB etc. (hereinafter called "the lessor”) of the one part AND 
CD etc. (hereinafter called "the lessee”) of the other part. 

WHEREAS— 

(1) By a deed of lease dated-the lessor (or one MN 

predecessor-in-title of the lessor) demised the house described in 
the schedule hereto to the lessee (or, one GH the predccessor-in- 
title of the lessee). 

(2) The said lease contained a covenant by the lessee not to 
make any structural additions or alterations to the said house 
without the previous permission in writing of the lessor. 

(3) On the request of the lessee the lessor has agreed to grant 
the lessee permission to make the additions and alterations specified 
in the schedule hereto on the conditions hereinafter contained. 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said agreement the lessor grants to 
the lessee license to execute in and upon the said premises the 
several alterations and works specified in the schedule hereto on 

condition that the same shall be completed within-months 

from the date hereof in conformity with the plan and specifica 
tions alre.idy submitted to and accepted by the lessor, which plan 
and specifications arc annexed hereto and signed by the parties. 

2. The lessee hereby covenants with the lessor .as follows:- 

(/) That he will complete the said alterations and additions 
within the period and in the manner hereinbefore specified; 
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(h) That in carrying out such alterations and additions he 
will do as little injury as possible to the existing structure of the 
said building and will make good any damage done or caused to 
the said building by the execution of such alterations and addi¬ 
tions; 

(/■//) That in addition to rent reserved in the aforesaid deed 
of lease he will pay an additional rent of Rs. per mensem along 
with the rent so reserved and in the manner provided in the 


said lease. 

(/r) That on the determination of the said lease, unless released 
from compliance with this stipulation by the lessor, he will at his 
own cost reinstate and make good the demised premises and 
restore the same to the same state and condition as they are now 
in and as if the several additions and alterations hereby authorized 
had not been made. (Or, that on the termination of the lessee s 
tenancy of the said building, by the act of either of the parties 
hereto except in the case provided by Section 108 (3) of the Trans¬ 
fer of Property Act, 1882, the lessee will hand over to the lessor 
all such additions as aforesaid (if carried out) in good condition 
and repair (reasonable wear and tear excepted) and shall not be 
entitled to any compensation or payment for the value or cost o 

such altcr.itions or additions). 

3. It is hereby agreed that the lessor’s covenants and condi¬ 
tions contained in the said lease which are now applicable to the 
premises comprised therein shall continue to be applicable to the 
same when and as altered and shall be applicable to all additions 

which may be made thereto. 

IN WITNESS WHEREOF etc. 

8_License to lessee to maintain alterations already 

made in demised premises 


THIS DEED OF LICENSE is made on the —day 
between AB etc. (hereinafter called the lessor) of the one p* 
AND CD etc. (hereinafter called the lessee) of the 

1. Whereas by a deed of lease dated the-— ^ 
demised the bouse described in the schedule to t c sai 

the lessee. 
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2. The said lessee has made the alterations (mentioned in 
the schedule hereto) in the demised premises. 

3. The said alterations are considered to be wholly or to 
certain extent an infringement of or unauthorised by the terms 
of the said lease. 

4. The lessor has agreed in consideration of the payment 

to him by the lessee of the sum of Rs.-to waive his right in 

respect of any breach of the said terms so committed by the lessee 
and to allow him to continue the alterations hereinbefore men¬ 
tioned. 

NOW THIS DEKD WITNESSES that in pursuance of the 

said agreement and in consideration of the sum of Rs.-paid 

by the lessee (the receipt of which the lessor hereby acknowledges) 
the lessor hereby grants to the lessee his executors, administrators 
and assigns full liberty and license to continue and maintain dur¬ 
ing the rest of the term of the said lease the alterations mentioned 
in the schedule hereto AND hereby waives and releases all claims 
to damages or right of ejectment and other right which may have 
accrued to the lessor by reason of any breach committed by the 
lessee by reason of such alterations. 

PROVIDED ALWAYS and it is hereby agreed that the 
license and waiver herein contained shall extend only to the altera¬ 
tions mentioned in the schedule hereto and this agreement shall 
not be deemed to authorise any further or other alteration AND 
that the said lease and the covenants regarding repair contained 
therein shall hercceforth apply to the aforesaid alterations in the 
same manner as if the aforesaid alterations had been made before 
the date of the said lease. 

9—Permission given to tenant to exercise trade 

prohibited by lease 

I, AB etc. hereby grant license and liberty to CD etc. during 

the residue of the term granted by the lease dated-and made 

between-and-to carry on in and upon the pre¬ 
mises demised by the said lease the trade of---and to use 

the said premises for all the reasonable purposes of such trade. 



324 


LICENSE 


10—Permission to tenant to assign his rights 

(in the form of deed poll) 

I, AB etc. hereby give my permission to an assignment by 
CD etc. of all his estate in the premises demised by a deed of lease 

dated the-and made between-and-to XY etc. 

rro\ ided that save as aforesaid the covenant in the said lease con¬ 
tained against assignment shall remain in full force and effect. 

i i—License for grazing and appropriation of 
fruits (with a surety for the licensee) 

AN AGRLEMbNT etc. ^/s in form 5. 

Whereby the parties hereto agree as follows:— 

(1) During a period of-monthsjyears commencing from 

the-day of-next the licensor will permit the licensee 

to do the acts and things specified in the first schedule hereto 
over all the land described in the second schedule hereto. 

(2) The licensee will pay the licensor for such permission 

the sum of Rs.-by-instalments, payable as follows:— 

Rs.-on the-day of-19 

Rs.-on the-day of-19 

R<;.-on the-day of-19 

(3) The licensee will be liable to pay for any damage done 
by him or his servants or agents or cattle during the period of this 
licence to any trees, shrubs plants, culverts, drains or other pro¬ 
perty of the licensor on the said land and will accept as final the 
decision of XY as to his such liability and as to the amount of 

such liability and will pay the said amount within-days 

after being required by the licensor to do so. 

(4) If the licensee makes default in payment of any instal¬ 
ment mentioned in clause (2), or of any sum which he is liable to 
pay under clause (3) hereof, he shall be liable to pay interest on 
such sum at one per cent per mensem from the date of default to 
that of actual payment, and the licensor shall also be at liberty to 
revoke this license and the licensee shall thereupon forfeit all his 
rights hereunder and shall not be entitled to any compensation 
bv reason of such forfeiture. 
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(5) Water will be supplied to the licensee from the tub- 

^cll at-and the licensor will take all reasonable care to 

maintain an adequate supply but he shall not be liable for any 
damage or loss which may be caused by any deficiency in the 
water supply and the licensee will not be entitled to any remission 

or compensation for such damage. 

(6) The licensee will not be entitled to any remission ot 
compensation on account of damage by storm, insect attack or 
other natural calamity unless such damage is of exceptional seve¬ 
rity, in which case he will get a reasonable remission or compen¬ 
sation, and in case of disagreement about the liability of the 
licensor or as to the amount of remission or compensation allov/- 
ablc to the licensee, the matter shall be referred to XY whose deci¬ 
sion shall be final. 

(7) The licensee shall not sublet this contract either in part 
or in whole, unless the permission in writing of the lessor is pre¬ 
viously obtained. 

(8) The licensor may at his option determine this agree¬ 
ment at any time after one week’s notice and shall in such case 
compensate the licensee (if the licensee is not in default) cither 
by payment in money or by giving him over other land the same 
rights as arc hereby given to him, and the licensee will accept as 
final the decision of the said XY concerning the amount to be 
paid or the land to be given, as the case may be. 

(9) The surety in consideration of the licensor having given 
the licensee the permission hereinbefore mentioned agrees with 
and guarantees to the licensor that the licensee will duly pay all 
sums payable by him under the covenants hereinbefore contained 
and that in case the licensee makes default in the payment of any 
such sum the surety will pay the same to the licensee. 

IN WITNESS WHFRKOF etc. 

'I'hc h'st schcdidc herein referred to 
(description of the rights given) 

(a) To cut and sell grass for profit. 

(/?) To gather and sell fruit for profit (except fruit of- 

trees). 
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(c) To graze cattle and sheep (but no other animals). 

{(!) To graze animals of any kind (except goats and 
elephants). 

' The second schedule herein referred to 
(Description of the land to which this agreement relates) 


MORTGAGE, CHARGE AND PLEDGE 

Preliminary Note 

MORTGAGE 

This mode of transfer, so far as immovable property is concerned Transfer of 
is governed by the provisions of Chapter IV of the Transfer of Property 
Act, 1882 which applies to the w'hole of British India, except the Pun¬ 
jab,* Delhi and North-West Frontier Province. In these provinces the 
principles of the Act arc followed as rules of equity, justice and good 
conscience in preference to the English law {Kader Uoidceti v. Nepeau, 

26 Cal. I, Uohamviad AhdtiUah v. Uobammd Yashr, 141 I. C. 777. 

Cfcnda Shtgh v. Secretary of State, H2 I. C. 231), but the technical rules 
contained in the Act are not .applied {Raian Cbaml v. Sitia'd, 149 I. C. 

8S3). 

A mortgage is a transfer of an interest in specific immovable pro- Definition 
perty as security for the repayment of money advanced or to be advanced of mortgage 
by way of loan, or an existing or future debt, or the performance of an 
engagement which may give rise to a pecuniary liability (Section 18, 

Transfer of Property Act). The right created by the transfer is acces¬ 
sory to the right to recover the debt. Tlic nature of the right trans¬ 
ferred depends upon the form of a mortgage. The following arc the 

different forms of mortgage in vogue in India: 

(1) Simple mortgage; In this form, possession is not transferred but Forms of 
mortgagor covenants to pay the debt and interest, and power is given to mortgages 
the mortgagee to have the property sold for their realization in case the 
mortgagor makes default. 

(2) Usufructuary wor/gtfge: In this form, possession is delivered 
to the mortgagee who retains possession until satisfaction of the debt— 
the mortgagee taking the usufruct in lieu of interest, or, part payment 
of the principal, or partly in payment of interest and partly in part 
payment of the principal. The mortgagor is not personally liable to pay 
the debt and the mortgagee is not entitled, during the term of the mort¬ 
gage, to demand his mortgage money. Sometimes a personal covenant to 
pay the debt is also entered, in which case the mirtgagee is entitled 
to demand his money and to sell the property. The mortgage then 
becomes a mixed, simple and usufructuary mortgage. 

(3) Mortgage by conditional sale: In this form, the property is sold 
subject to the condition that on default in payment of the mortgage 
money on a certain date, the sale shall become absolute, or that on such 
payment the sale shall become void, or on such payment the buyer shall 
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Who may 
mortgage 


luiiU Hindu 
i'aniily 


transfer the property to the seller. The mortgagee remains in possession, 
and, in case of default of mortgagor’s covenant, can sue for foreclosure. 
If the mortg.igor pays the money wichin the time fixed by court, the 
property is retransferred to him, otherwise the mortgagee becomes an 
absolute owner. 

(4) English mortgage: In this form there is a covenant to repay 
the mortgage money on a certain date, and property is transferred abso¬ 
lutely to the mortgagee, subject to the proviso that the mortgagee will 
retransfei it to the mortgagor upon payment of the mortgage money 
as agreed. 

(5) Equitable mortgage: Or mortgage by deposit of title deeds. 
In this form, which is permissible in certain towns mentioned in Section 
^8(/), the mortgagor delivers his title deeds with Intent to create a 


security thereon. 

(6) Anomalous mortgage is that which is not in one of the above 
forms, e.g., when It is a mixed, simple and usufructuary mortgage. 

Any living person, company or association or body of individuals, 
who has an interest in immovable property c.in mortgage that interest. 
Idols in whom any property is vested are also recognized as juristic persons 
capable of transferring and accepting transfers of property {Bhagat 
Kao V. Shri Ram Chaiitha, 96 I. C. 1004; Pramatha Nath v, Pradyainma, 
67 I. C. 30S; $2 C. 809; jodhi Rai v. Basdeo, 33 All. 73S; 11 I. C. 47; 
Narasinha v, Vcnkatalingum, TO M. 687; 103 I. C. 302). But no one 
can mortgage more interest than he himself has e.g., a lessee can mort¬ 
gage his leasehold right only and a life estate owner (like a Hindu widow) 
cannot make a mortgage so as to be effective after his death. A person 
not capable of making a contract, e.g., a minor or a lunatic, cannot 
make a mortgage but the guardian or manager of such person’s property 
can mortgage the property, subject to such restrictions as may be im¬ 
posed by law or by the deed or order of his appointment. The manager 
of a joint Hindu family can mortgage the family property under certain 
circumstances mentioned In the Hindu I aw. A partner in a commercial 
firm c.in mortgage the firna property to secure a partnership debt 
(Jagjccu'andas i. Ram Das, 2 M. I. A. 487). Corporations can only 
mortgage so far as they arc expressly or impliedly authorized to do so. 
The Court of Wards has power of m.iking a mortgage of the property 
of disqualified proprietors subject to the provisions of the local Court 
of Wards Act. 

There are certain local Acts under which certain classes of persons 
cannot mortgage except in certain specified cases (e.g., Punjab l and 
Alienation .\ct, Hundelkhand I,and Alienation Act, etc.). 

According to the D.iyabhag School of Hindu Law, each coparcener 
has a right to alienate b.y sale or mortgage his separate share in the iomt 
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property, and, as a son does not acquire an interest in family property 
by birth, the father has absolute power of alienation. According to the 
Mitakshara law, however, a co-parcener cannot alienate his undivided share 
in joint family property, except in Madras and Bombay; and a joint 
family property can be alienated only by all the coparceners or by th-j 
father or manager under certain circumstances. A father can make an 
alienation only for payment of his antecedent debts (not tainted with 
immorality), or for a legal necessity, or for the benefit of the family. 

A manager has the same powers under both the schools, that is, he can 
alienate the family property only for a legal necessity, or for the benefit 
of the family, or for debts incurred in the ordinary course of a family 
business, or for a family necessity. A father can alienate property to 
pay off old debts, provided they are not tainted with Immorality, but 
any other manager, cannot do so, unless the debts were contracted defi¬ 
nitely for a legal necessity. Of course, a father or manager can make 
any alienation with the consent of all the coparceners. A person taking 
a mortgage from the manager of a joint Hindu family or, in the case 
of a family governed by Mitakshara law, from a father should, therefore, 
satisfy himself as to the existence of the circumstances under which the 
manager or father makes the mortgage, and it is preferable to have such 
circumstances carefully recited in the deed of mortgage to avoid future 
trouble. The fact that the property to be mortgaged belongs to a joint 
Hindu family, the school by which the family is governed, the status 
and position of the mortgagor in the family, and the circumstances under • 
which the mortgagor is justified in making the mortgage should be 
narrated in the recitals. 

Any person capable of holding property may take a mortgage, un- 
less he is disqualified by any special hw from doing so. A minor may be a mort- 
bc a mortgagee {Ragbav Chariar v. Sriniias, 40 Mad. 308, 26 I. C. 921: gagee 
Zafar Absan v. ZnMa, 27 A. L. J. 1114, 121 I. C 398, ( 1929) All. 

604), but as he cannot enter into any contnact, the mortgage should not 
involve any covenants by him. 

Any interest in any property, which is capable of being transferred, Property to 
may be the subject of mortgage. Usually immovable property is mort- be mort¬ 
gaged and it is with such mortgages only that the Transfer of Property gaged 
Act deals. According to the definition in General Clauses Act as modi¬ 
fied by Transfer of Property Act "immovable property” includes "land, 
benefits to arise out of land and things attached to the earth” but docs 
not include "standing timber, growing crops or grass”. All other pro¬ 
perty is included in moveable property according to General Clauses Act. 

.\nnual allowance charged on land, right to collect dues at a fair held on 
land, a hat or market, right to collect rent of land, life interest in the 
income of land, right of way, ferry, fishery, lessee’s interest in land, have 
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all been held to be "immoveable property”. If the mortgage of any 

pioperty or interest in it is forbidden by law or the terms of a contract 

It cannot be mortgaged, e.g., occupancy right in agricultural land in 

U. P. or lessee’s right, mortgage of which is forbidden by terras of the 
lease. 


A copy-right cannot be mortgaged {Om Vrakash v. ?a)idit Radhuy 
Shyam, 1945 (All.) 55). 

Moveable Mortgage of moveables is permitted. Sec note "Mortgage of move- 

P'-operty 

How mort- 


gage IS 
made 


Mortgage 

deed 


Under the Transfer of Property Act, a simple mortgage must always 
be made by a registered instrument, and all other kinds of montgage 
(except mortgage by deposit of title deeds) must be made by a regis¬ 
tered deed if the principal money secured is Rs. 100 or more, but if 
the principal money is less than Rs. 100, the mortgage may be made 
either by a registered instrument or by delivery of the property. In 
any case, the mortgage deed must be signed by the mortgagor and 
attested by at least two witnesses (Section 59). Wlierc the Transfer 
of Property Act does not .apply, the mortgage can be made in any way, 
unless a particular mode is prescribed by any special or local law govern¬ 
ing the mortgage. Equitable mortgage is made by deposit of title-deeds 
with the creditor with an agreement (oral or written) that the property 
covered by the deed would be security for the debt. If this is a written 
agreement it would amount to a mortgage deed. If the writing is only a 
memo written after the oral agreement of mortgage it will not be a 
mortgage deed. In England, a memo always accompanies deposits of 
title deeds and in this countn,’ it would be better to adopt this practice. 
Care should be taken to draft it so as to show that it docs not constitute 
the barg.tin between the parries but is merely the record of an already 
completed transaction. In that case it would not require registration 
{Officbl Assignee V. Fror. Co. A. I. R. 1943 (Sind) 36), otherwise 

it will require registration if for over Rs. 100. 

A deed of mortgage may be drafted cither as a deed poll on bchalt 
of the mortgagor in favour of the mortgagee or as a deed between mort- 
•.tagor and mortgagee as parties, though even in the latter case it need 
not be signed by the mortagee unless it contains any covenants by him 
(in which case a deed poll will always be unsuitable. In'the case of 
equitable mortgage, a memorandum is usually executed by the mortgagor 
referring to the deposit of title deeds to secure the specified mortgage 
money. Such memorandum is regarded as a mortgage deed for the pur 
pose of registration Ehrahiin v. Official Trustee, Calcutta, 1937 (Cal.) 
741. 176 I. C. 580. The general requirements of a deed of transfer men¬ 
tioned in Part II of the Introduction apply to mortgage also and they 
should therefore be carefully read. A deed of mortgage ordinarily con 
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sists of the same parts as any other deed of transfer. (See Introduction 
Part II). 

In the form of a deed poll, the loan or the existing liability intended ^ 

to be secured is mentioned in the beginning as consideration, and then 
follows the covenant to repay the loan or discharge the liability and to 
pay interest. In a purely usufructuary mortgage, there is no personal 
covenant to pay but the debt alone may be recited. This is followed by 
the operative words creating the mortgage, and then any special cove¬ 
nants entered into by the mortgagor. In the form of a deed, after the 
description of the deed (which should be described as a Mortgage ) 
date, and parties (usually called "mortgagor” and "mortgagee” or * bor¬ 
rower” and "lender”) follow recitals (if any)^ though in a simple deed 
of mortgage recitals are hardly necessary. The would be necessary if, 
as in rhe case of a limited owner, it is necessary to mention the cir¬ 
cumstances under which alone the mortgagor is competent to make the 
mortgage, or the formalities to be observed by the mortgagor, or if the 
property consists of leasehold or mortgagee rights or any other right 
short of absolute ownership, in which case the lease or earlier mortgage 
or the particulars and extent of the right, as the case may be should 
be mentioned. Then follow the witnessing clauses. The first witnessing 
clause contains the covenant to repay the loan or discharge the liability, 
which would be unnecessary in a purely usufructuary mortgage, and the 
contract about payment of interest. The fact of the loan h.aving been 
taken or of the existence of liability is stated in the beginning of the 
covenant as a consideration of the covenant, unless it is mentioned in the 
recitals. In the second witnessing clause, the operative words of transfer, 
the parcels or description of the mortgaged property, and the nature and 
extent of the interest transferred, should be mentioned. In the subse¬ 
quent clauses, covenants describing the rights and liabilities of the parties 
may be entered, and at the end an interpretation clause. 

Covenant to liny: The date fixed for payment, or, if the payment Covcn.mt 
is to be in instalments, the amount and date of each instalment, the to p.iy 
place (if any) fixed for p.xymcnt and any other manner agreed upon 
for making the payments, the rate of interest stipulated, the dates fixed 
for payment of interest, and the condition about compound interest, 
should be clearly specified in the same way as is done in the case of a 
bond. 

If the consideration is a loan or existing liability, it will be sutfi- Considcra- 
cicntly indicated by the first witnessing clause, but if the consideration 
is a future advance or the performance of a future obligation it should be 
stated clearly in the recitals. In such cases the maximum asnount to be 
secured should be stated, as the mortgagee cannot get priority against a 
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Operative 

words 


Mortgagor’ 

title 


Covenants 


subsequent mortgagee for a larger amount than that stated in the mort¬ 
gage deed (Section 79). 

As a mortgage is a transfer of interest in property, words import¬ 
ing transfer should be used, and it is better to say "transfer by way of 
simple mortgage (or usufructuary mortgage)” etc. The exact interest 
transferred is indicated after the parcels by expressing the "intent,” or 
by adding a "habendum.” In the case of s/w/i/c mortgage it is sufficient 
to say "to the intent that the said property shall remain and be charged 
as security for the payment to the mortgagee of etc.” In the case of 
a ustifriirhiary mortgage, the transfer should be "to the intent that the 
said property shall remain in possession of the mortgagee until the princi¬ 
pal sum of Rs.-and interest has been paid off in the manner here¬ 

inafter mentioned.” In the case of an English mortgage, a habendum is 
added providing that the mortgagee is "to hold the said property abso¬ 
lutely with a proviso "that if the mortgagor pays etc.” the 

mortgagee shall rcconvcy the said property to the mortgagor. In a 
iijorlgagc by condilional sale the conveyance is either as in an English 
mortgage or, "subject to the conditions that the aforesaid transfer will 
be void if the mortgagor pays etc.” or, "to the intent that if the mort¬ 
gagor fails to pay the said sum etc. as hereinafter provided the transfer 
hereby made shall be regarded as an absolute transfer by way of salcr” 

The interest of the mortgagor in the property which he mortgages 
should be disclosed either by a recital of his title or, if there are no recitals, 
in the operative part by the addition of suiuble words to the word 
mortgagoii" in the beginning, such as "as owner” or "as absolute owner,” 
or by the addition of the words "belonging to the mortgagor” after the 
parcels. In England, the words "as beneficial owner” are invari.ibly 
added to the "mortgagor” in the beginning, as by the addition of these 
words certain covenants of title (i.e. the power to convey, a covenant 
against encumbrances, a covenant lor quiet enjoyment and a covenant 
for further assurances) are implied by Section 76 by the Law of Property 
Act, 1921. As no such covenant is implied in India by the use of any 
sucli special words showing the character in which the mortgagor trans¬ 
fers the property, the use of any particular words is not necessary. All 
that is needed is to indicate by any means the title of the mortgagor. 
The only statutory contract implied by a mortgage is that the interest 
which the mortgagor professes to transfer subsists and that the mortgagor 
has power t«) transfer it (Section 6S (r?) ), and all that is necessary to in¬ 
dicate is the interest which is professed to be mortgaged. 

The rights and obligations intended to be created in the parties 
should be provided for in the covenants. There arc certain common 
rights and liabilities which are expressly provided in Section 65 (implied 
contracts by the mortgagor), Section 65A (mortgagor’s power of leas*-)> 
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Section 66 (waste by mortgagor), Section 67 (Remedies of mortgagee). 
Section 68 (Right to sue for mortgage money), Section 69 (Power of 
Sale), Section 70 (right to accession), Section 71 (right to renewal of 
lease). Section 72 (Right of mortgagee to spend money). Section 73 
(right to proceeds of revenue sale or compensation on acquisition), and 
Section 76 (liabilities of mortgagee in possession) of the Transfer ol 
Property Act. These matters need not be expressly provided in the 
mortgage deed, except perhaps in places in which the Transfer of Pro¬ 
perty Act is not in force (Punjab, Delhi and North-West Frontier), 
though even in these territories, as the principle of the Act applies, the 
rights and liabilities prescribed in the Transfer of Property Act will be 
implied in the absence of a contract to the contrary. It is, however, safe 
in such territories to insert a general clause providing that the mortgagoi 
and the mortgagee will have the rights and be subject to the liabilities 
respectively provided in the Transfer of Property Act, 1882 and that 
this tleed shall be deemed to be a deed of mortgage as 

defined therein. Even in the territories where the Transfer of Property 
Act applies, it would be better to indicate precisely the nature of the 
transaction by making some such provision .as "that the deed shall be 
read and construed as a simple (or, usufructuary) mortgage as defined 
in the transfer of Property Act." If any special covenants are entered 
into, as in an anomalous mortgage, they should be expressly mentioned. 
No covenant which has the effect of operating as a clog on redemption 

will be valid. 

Covenant for /ifle: This is gencnilly always entered in all deeds, but 
in view of Section 65 {a) which, in the absence of a contract to the 
contrary, implies such a contract in all mortgages, it is unnecessary to 
insert it where the Transfer of Property Act applies. This implied 
covenant is of the same kind as the implied covenant of title by the 
vendor. It is to the effect that the interest which the mortgagor pro¬ 
fesses to transfer subsists and that the morgagor has power to transfer it. 
The latter does not apply s('here the property is by its nature inalienable 
under a Statute, e.g.. occupancy tenancy in the United Provinces {UUu 
Siii^h V. Rama Naiidan, 52 All. 281, 124 I. C. 783, A. 1. R. 1930 All. 

136). 

Infcrlnctation Clause: As in the case of leases, it Is proper to insert 
.in interpretation clause either in the heading, along with the names of 
parties, or at the end as a covenant, although for the purpose of enforce¬ 
ment of the rights under the Transfer Property Act this is not. 
strictly speaking, esscnti,il, as the rights and liabilities of a mortgagor and 
mortgagee as specified in Chapter IV of the Transfer of Property Act 
can be enforced by or against persons deriving title through them {Vhle 
Section 59A, Section 65, Para 2), unless it is otherwise expressly men- 
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tioncd, c.g., the transferee of a mortgagor is not bound personally by the 
mortgagor’s covenant to pay (Section 68). For the purpose of enforc¬ 
ing special covenants not covered by the Transfer of Property Act. and 
in places where the Transfer of Property Act does not apply, it is safer 

to insert an interpretation clause. The simple form of such clause is 
as follows:— 

"The expressions "the mortgagor” and "the mortgagee” shall, where 
t e context so admits, include the persons deriving title under the mort¬ 
gagor and mortgagee respectively,” or 

Unless there is anything repugnant in the context, the expressions 
the mortgagor” and "the mortg.igec” hereinbefore used include their 
respective heirs, representatives, successors and assigns.” 

The former is simpler aud is recommended. 

In the case of corporations the words, ''heirs" and "representatives” 
'‘Hould be omitted. Where the person making the contract is doing so 
in a representative character, e.g., as guardian, manager etc. the e.xpression 
denoting such persons should include "all persons, and the heirs, re¬ 
presentatives, successors and assigns of every person upon whose behalf 
he is entitled to contmet or to accept the benefit of a contract in rela¬ 
tion to the subject-matter of the transaction." The words "Wherever 
such an interpretation would be requisite in order to give the fullest 
scope and effect legally possible to any covenant or contract herein con¬ 
tained recommended for interpretation clause in the case of leases arc 
also recommended in mortgage deeds also. 

Power of ^ power of sale without the intervention of a court reserved in 

Sale the mortgage deed is not always valid but it is valid only in case of (1) 

an English mortgage where the parties are not Hindus, Mohammendans or 
Buddhists, (2) of a mortgage in favour of the Crown or Government, (3) 
where any part of the mortgaged property is situated within the towns 
of Calcutta, Madras, Bombay, Karachi, Rangoon, Moulmein, Basscin or 
Akyab (Vide Section 69). In the case of English mortgage the power 
is implied, but in the other two cases it can be exercised only if it i* 
expressly conferred by the deed of mortgage. The rest of Section 69 
provides the procedure to be observed in the sale and disposal of sale 
proceeds, and no provision to that effect is therefore necessary. All that 
is necessary is to say that the mortgagee will be at liberty to realize the 
amount due to him by sale of the mortgaged property without the inter¬ 
vention of a court. A power to buy in or rescind or vary any contract 
of sale is also valid {Miilr,ij v, Ntiin Mai, 43 Bom. L. R. 890). Such a 
mortgagee has the alternative right of appointing a receiver (Section 
69A). This alternative right is implied in the power of sale and need 
not be expressly provided, but if it is desired that a particular person 
should be appointed receiver in case of need, .a clause to th.vt effect will 
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be necessary. Where, however, the Transfer of Property Act does not 
apply a power of sale is always valid (Kanhaiyalal v. Nathftal Bank, 4 

Lah. 284, A. I. R. 1925 P. C. 114, 75 I. C. 7). 

The nature of a usufructuary mortgage or a mortgage by condi¬ 
tional sale is such that there is no personal liability to pay implied in it 
{Ram Narahi Singh v. Adhindra Nath Miikcrji, A. I. R. 1916 P. C. 
119). Where in a mortgage bond the mortgagor covenanted to pay the 
amount in three years in default of which the mortgagee was entitled to 
sue for foreclosure, it was held that there was no personal covenant to 
pay the mortgage debt {Bishnn O/f// v. Niathiira Ptasad, A, I. R. 19a9 

(All.) 260). 

RECONVEYANCE 


Right to sue 
for mort¬ 
gage money 
in case of 
an usufruc¬ 
tuary 

mortgage or 
a mortgage 
by condi¬ 
tional sale 


Reconveyance of the mortgaged property to the mortgagor is not 
absolutely necessary to complete the redemption of a mortgage. If the 
mortgage money is paid off, the debt is wiped oft* and its security auto¬ 
matically vanishes. The payment is usually endorsed on the mortgage 
deed and the deed is returned to the mortgagor. This is regarded as 
enough; but under the law (Section 60, Transfer of Property Act) .i 
mortgagor has the right to require the mortgagee at the mortgagor’s cost 
either to retransfer the mortgaged property or, (w'here the mortgage has 
been effected by a registered instrument), to have registered an acknow¬ 
ledgment in writing chat any right in derogation of his interest trans¬ 
ferred to the mortgagee has been extinguished. This right is, however, 
seldom insisted on. 

A reconveyance may be endorsed on the mortgage deed itself o- 
may be made by a separate deed. If it is made by endorsement there need 
be no recitals but if it is made by a separate deed, the mortgage deed 
must be recited. If the person redeeming is not the original mortgagor, 
his title should be traced to show how he has a right to redeem, and 
similarly, derivation of the mortgagee’s title should be recited, if he is 
not the original mortgagee. In the operative part the mortgagee "con¬ 
veys” or "transfers” or, if the property is leasehold "assigns” the same to 
the mortgagor to hold it freed and discharged from his claims under the 
mortgage. Sometimes the words "releases” and "surrenders” arc also 

used. 

MORTGAGE OF MOVEABLES 


Though the Transfer of Property Act deals with the mortgage of 
immov.able property only, yet, as that Act docs not deal with movables at 
all, it cannot be regarded as forbidding a mortgage of movable property. 
A mortgage of movable (such as machinery and plant, stock in tr.ide, 
policy, is a perfectly valid trans.action even though possession is not 
delivered and the mortgage is only a hypothecation {TahiUam v. D'MrIlo, 
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18 Bom. L. R. 587, 37 I. C. 231; In the matter of Ambrose Summers, 
23 C. 592, Co-operative Hindustan Bank v. Surendra Nath, A. I. r! 
1932 (Ca!.) 526). Such a mortgagee can obtain a decree for sale 
(Basaiireddy v. Kamarajii, 64 M. L. J. 86, 142 I. C. 96, A. I. R., 1933 
Mad. 241), and .i mortgagee in possession can sell the movables without 
the intervention of a court if the mortgagor fails to pay in spite of notice 
(In re Ah Mohainrd, 34 Bom. L. R. 1398, 142 I. C. 56, A. I. R. 1932 
Bom. 613). But a mortgage without possession is liable to be defeated 
by a bona fulc purchaser without notice (Sreeram v. Bamireddt, 35 B 
M. L J. 450, 47 I. C. 976). 

No particular mode of making such a mortgage is prescribed. It 
may be made in writing or orally. If possession is delivered there need 
be no writing, but if possession is not delivered it is always safe to make 
.1 mortgage in writing. As there is no statutory restriction any condi¬ 
tion can be agreed upon. 

Even moveables not in existence (e.g. future crops, machinery to 
be fixed etc.) can be mortgaged for such mortgage will be a contract 
to assign property when it will come into existence and when the pro¬ 
perty will come into existence the contract will become a complete assign¬ 
ment (Co-operative Hindustan Bank v. Surendra Nath, 1932 1 (Cal.) 
526, Babu Ram v. Ram Sarup, 1926 (Ail.) 164). 

Shares of Companies are included in England in the description of 
"Choses in action,” but in India they have been held to be “goods” 
(Maneikji v. Wadilal. 50 B. 360 P, C.) and can be transferred as “goods.” 
They can therefore be mortgaged by a proper deed of mortgage creat¬ 
ing a charge on them. As a mortgagee of goods without possession is 
defeated by a bona fide purchaser without notice it is always safer to 
obtain delivery of the share certificates also with blank transfer deeds 
signed by the mortgagor, which can be completed when necessary by 
the signature of the transferee. This right of completing the trans¬ 
fer which is a chose in action is also included in the definition of “goods” 
(Mancikji v. Wadilal, ibid) and can be transferred by the mortgagee 
by sale in case mortgagor makes default in payment of the debt. It is 
safer to give this power of sale expressly by the mortgage deed and such 
a contract would be valid as Section 69 of Transfer of Property Acr 
cannot apply to a mortgage of moveables, although even if no such 
express power is given, it is implied in the mortgage (In Re. Ahmad, 1932, 
(Bom.) 613). The mortgagor may even agree that if the shares are 
not redeemed by a particular date the title of the mortgagee to them 
will become absolute. In such cases the deed is drafted very much in 
the form of an English mortgage, i.c., the shares are transferred to the 
mortgagee absolutely subject to the right of redemption. 
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CHARGE 

A mortgage is a transfer of an interest in specific immovable pro- Distin- 
perty, while in a charge there is no such transfer but only the creation guished 
of a right of payment out of certain property. A mortgage is good 
against subsequent transferees while a charge is good only against trans- 
ferees with notice of the charge, or a volunteer with or without notice 
{U. P. Govt. V. Manmohan Das, 1941 (All.) 34S, 196 I. C. 42S). 

In a charge immovable property of one person is made security for 
the payment of money to another (Section 100, Transfer of Property 
Act). No particular words are necessary to create a charge but the 
property should be specified and also the payment to be secured, but 
there is no transfer of an interest in the property. If “all the property” 
of a person ‘’moveable or immovable” is mentioned the description is 
not vogue but is sufficiently specific and it is not necessary chat every 
item of the property should be specified {Narasinbaimirthi v. Satyanan- 
dan, 1941 (Mad.) 794. Sometimes a mortgage in which the words of 
conveyance are not effective is reduced to a mere charge. 

The main distinction between a “charge” and a mortgage is that 
a mortgage involves a transfer of an interest in specific immoveable 
property, while in a charge there is no such transfer of interest {Abdul 
Ghajjar Khan v. Uhtiaq AU, A. I. R. 1943 (Oudh) 354 F. B.). 

FURTHER CHARGE 

Sometimes the same mortgagee advances further sums of money to 
the mortgagor on the same security and on the same conditions. The 
deed to secure this is called “a deed of further charge” and, though 
usually a separate deed is executed, reciting the first mortgage, the new 
loan, terms of its rep.aymcnt and making the principal and interest a 
further charge on the same security to be enforced in the s.ime way, 
yet there is no objection to endorsing the deed of further charge in simple 
form on the original mortgage deed itself. If any mortgage has been 
created between the first mortgage and the further charge, the same will 
have priority to the further charge, unless by covenant of the second mort¬ 
gagee, his priority is postponed. If, however, in the first mortgage deed 
itself there is a condition of future advances upto a certain limit, any 
advances given upto that limit will have priority against any subsequent 
mortgage made with notice of the prior mortgage, though the advances 
may be made after the second mortgage (Section 79 Transfer of Pro¬ 
perty Act). Cases are common in this country when a usufructuary 
mortgagee advances a further loan on interest and the parties agree that 
the amount due for principal and interest on the latter bond should be 
added to the mortgage money payable on redemption of the usufruc¬ 
tuary mortgage. In such cases, the usufructuary mortgage cannot be 
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redeemed without payment of the money due on account of the later 
loans, but such loans should be definitely secured by hypothecation of 
the mortgaged property. Such deeds are called "mashrut- 7 il-rehaii:* 
They are drafted as deeds creating charge with the condition that the 
earlier mortgage would not be redeemed without payment of the money 
due under the viashmf-iiUrehan. 

PLEDGE 

The bailment of goods as security for payment of a debt or per¬ 
formance of a promise is called "pledge.” (Section 172, Contract Act). 
No writing is required for a pledge but the bailment may be accompanied 
by a memorandum or a collateral agreement containing the terms of the 
pledge. In such a memorandum or agreement, the articles pawned, the 
payment to be secured by the pledge, the conditions of such payment, 
and any special terms of the pledge should be given. The power of sale 
is statutory and need not be provided in the agreement. In the case 
of share certificates in order to constitute a valid pledge there should be 
such delivery of possession to the pledgee by virtue of which he can 
effectively exercise the power of sale for realizing the debt. Assignment 
would therefore be necessary {Krishna v. Kiinhinni, 1941 (Mad.) 394). 
Under Section 176, a pawnee may, in case of pawner’s default, either, 
bring a suit for recovery of the debt retaining the goods as a collateral 
security, or may sell the goods after notice and realize any balance by 
suit. 

STAMP DUTY 

A— Deed of mortgage of crop, 

(a) When the loan is repayable not more than three months from 
the date of the instrument,—for every Rs. 200 secured, 2 as. in Bombay, 
Assam, Madras and Burma; 1^^ as. in Bengal, C. P., Bihar and Punjab; 
and 1 a. elsewhere. 

(/>) When the loan is repayable more than three months but not 
more chan 18 months from the date of an instrument,—for every Rs. 100 
secured—in Bombay, Bengal, Assam and Burma 4 as.; in Bihar, C. P., 
Madras and Punjab 3 as.; and elsewhere 2 as. (Article 41). 

In Bombay there is surcliargc of 50 per cent and in Bihar that of 

25 %. 

B— Security Bond. 

For the due execution of an office or to account for money or other 
property received by virtue thereof or executed by a surety to secure 

due performance of a contract— 

{a) When the amount secured docs not exceed Rs. 1.000, In 
Madras same duty as a Bottomry bond; elsewhere as a Bond. 
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{b) In any other case—in Bombay Rs. 15; in Bengal, C. P. and Assam 
Rs. 10; in Bihar Rs. 12|8; in Madras, Punjab, Burma and U. P.—Rs. 7|8; 
elsewhere Rs. 5. 

(There are certain exceptions specified in Article 57). 

C— Mortgage by deposit of title deeds, pawns and pledges. 

See Article 6. 

D— Respondentia Bond. 

In Bengal, Madras, Punjab, Assam,—same as Bottomry bond; else¬ 
where, same as bond (Article 56). 

E— Bottomry Bond. 

In Bengal, Punjab and Assam,—when the value is upto Rs. 10—3 as.; 

When it exceeds 10 but not 50—6 as. 

When it exceeds 50 but not 100—12 as. 

Above 100 upto 1,000—12 as. per Rs. 100 or part of Rs. 100. 

Above 1,000—^Rs. 3|l2 per Rs. 500. 

In Madras double than above rates; 

Elsewhere same as bond—(Art. 16). 

F— All other mortgage deeds. 

(a) When possession is given or agreed to be given,—Same as Con¬ 
veyance for a consideration equal to the amount secured. (Art. 23). 

{b) When possession not given or agreed to be given,—In Madras 
same as Bottomry bond, elsewhere as a bond. 

Letters of hypothecation accompanying bills of exchange and loans 
under the Land Improvement Loans Act, or the Agriculturists Loans 
Act arc exempt from duty. 

G — Reconveyances. 

(fl) If the consideration of mortgage does not exceed Rs. 1,000— 
in Bombay same as a bond, elsewhere same as a conveyance for the consi¬ 
deration as set forth in the reconveyance. 

{b) In any other case—In C. P., Rs. 20; in Bihar Rs. 18[l2; in 
Bengal, Madras, Punjab, Assam, and U. P.—Rs, 15; elsewhere Rs. 10. 

(c) In Burma, same as conveyances with the maximum of Rs. 2|8. 

Mortgage deeds and deeds of reconveyance should be written on a 
stamp paper (Rule 6), or, if drawn up in a European language an im¬ 
pressed label may be used (Rule 10 (//) ). The duty is payable by the 
mortgagor (Section 29). 


Registration 



340 


MORTGAGE 


Under the Transfer of Property Act, a mortgage deed should always 
be registered (Section 59), while in territories where that Act is not in 
force registration is necessary only when the money secured exceeds 
Rs. 100 (Section 17, Registration Act). If an equitable mortgage (I.e., 
mortgage by deposit of title deeds which can be made orally is made by 
a deed, the deed needs registration only if the money secyred exceeds 
Rs. 100 (Section 17), but a memorandum of deposit of title deeds 
drafted in such a way as to be merely the record of an already completed 
transaction does not require registration, that is, if the writing is merely 
a statement that the mortgage has been effected or a statement of facts 
from which the contract of mortgage can be referred. But if the memo 
embodies such terms and is signed and delivered at such time and place 
and in such circumstances as to lead legitimately to the conclusion that 
it constitutes the agreement between the parties, it will require 'regis¬ 
tration {Obla V. Narayauna, 1931 P. C. 36). 

A reconveyance requires registration only if the consideration ex¬ 
ceeds Rs. 100 (Section 17). 

A receipt for mortgage money whether separate or endorsed on the 
mortgage deed docs not require registration unless it by itself purports to 
extinguish the mortgage of the value exceeding Rs. 100 (Section 
17 (2) (XI) ). 

A deed creating a charge requires registration if the amount of the 
charge exceeds Rs. 100. 

A mortgage of movables docs not require registration. 



GENERAL FORMS OF DIFFERENT PARTS OF 

A MORTGAGE DEED 


Formal Parts—See pages 30—3 3 

Recitals 


of title 


1. Whereas the mortgagor is absolute owner of the property ’^Title to 

described in the schedule hereto. mortgaged 

1 1 t 1 property as 

2. Whereas the property described in the schedule hereto ^^rier 

originally belonged to one AB etc. on whose death in-it Derivation 

devolved on his sons CD and EF as his heirs. 

AND WHEREAS in a partition made between the said CD 

and EF by a deed of partition dated-the said property 

was allotted exclusively to the said EF; 

AND WHEREAS the said EF sold the same to GH by a deed 


of sale dated the-; 

AND WHEREAS one JK brought a civil suit for the pre¬ 
emption of the said sale and obtained a decree against the said 
GH and in execution of the said decree obtained possession; 

AND WHEREAS the said JK has by a deed dated- 

made a gift of the said property to the mortgagor and the mort¬ 
gagor has been in possession as absolute owner since the date of 
the said deed of gift. 

3. WHEREAS by a lease dated the-made between Title as 

AB etc. as lessor and the mortgagor as lessee the property des- 
cribed in the schedule hereto was demised to the mortgagor from 

the-day of-for the term of-years subject 

to the payment of the rent thereby reserved and the covenants 
by the lessee and conditions therein contained. 

4. WHEREAS by a lease dated-one AB etc. demised Partly as 

to the mortgagor the land described in the schedule hereto from 

- lessee 

* Recitals of title are not always necessary but should always be 
given when the mortgagor is not the absolute owner. 
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the 


•day of¬ 


fer the term of- 


Dcrivation 
of title to 
lease hold 
property 


Same, (al¬ 
ternative 
form) 


Title as 
mortgagee 


Title to life 
policy 


Mortga¬ 
gor’s right 
as executor 


, --years subject to 

the payment of rent thereby reserved and the covenants by the 
lessee and the conditions therein contained; 

AND WHEREAS the lessee has built on the said land a 
dwelling house with out-houses, garage and guest house. 

5. WHEREAS by a lease etc. (as in No. 2. substituting the 
words e/r.” for the word ^mortgagor ”); 

AND WHEREAS on the death of the said CD his rights and 
interest in the said land under the said lease devolved on his son 

EF who sold the same by a deed of sale dated the---to 

one GH and on the death of the said GH the same were in¬ 
herited by his nephew JK who by a will dated the-be- 

cjueathed the same to the mortgagor^ 

AND WHEREAS the said JK has died on the-and 

since then the mortgagor has been in possession of the said pro¬ 
perty under the said will. 

6. WHEREAS by a lease etc. (^/s in No. 2, substituting the 
words "CD etc/* for the word ^^mortgagor'^) \ 

AND WITEREAS by divers mesne transfers, operation of 

law and events and ultimately by a will dated the-and made 

by one JK etc. the rights and interests of the lessee in the said 
land under the said lease have become vested in the mortgagor. 

7. WHEREAS by a mortgage deed dated-one 

AB etc. transferred to one CD etc. by way of usufructuary mort¬ 
gage the property described in the schedule hereto to secure a 
debt of Rs.-on certain conditions therein mentioned; 

AND WHEREAS on the death of the said CD his rights 
under the aforesaid mortgage devolved on his son EF who has 
transferred the same to the mortgagor by a deed of sale dated 

^and the mortgagor is thus now in possession of the said 
property as mortgagee under the aforesaid mortgage. 

8. WHEREAS the mortgagor is entitled to the policy or 
several policies of assurance on his life hereby mortgaged (or, 
mentioned in the schedule hereto) and has handed the same to 
the mortgagee. 

9. WHEREAS by his will dated the-day of- 

XY etc. deceased appointed the mortgagors to be executors there- 
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of and inter alia devised the property described in the schedule 
hereto to them upon the trust therein declared; 

AND WHEREAS the said XY died on the-without 

having altered or revoked the said will which was duly proved 
by the mortgagor in the Court of the District Judge of 
and a probate of the same was duly obtained on the-; 

10. WHEREAS XY the owner of the property described -as admi- 

j • j j nistrator 

in the schedule hereto by his will dated the ” —devised and 
bequeathed the said property in the manner herein set forth but 
did not thereby appoint any executor of his said will; 

AND WHEREAS the said XY died on the-without 

having revoked or altered his said will and on the-letters of 

administration with the said will annexed were granted to the 
mortgagor by the Court of the District Judge of-; 

11. WHEREAS the said AB minor is owner of the property-as guardian 
described in the schedule hereto; 

AND WHEREAS by an order of the District Judge of 

_dated the-the mortgagor has been appointed 

guardian of the property of the said AB; 

AND WHEREAS by an order dated-the said District 

Judge has granted to the mortgagor permission to make the mort¬ 
gage hereby intended to be made; 

12. WHEREAS the mortgagor and AB, CD and EF form-as manager 
a joint Hindu family governed by the Mitakshara School of 

Hindu Law of which the mortgagor is the manager; family 

AND WHEREAS the property described in the schedule 
hereto belongs to the said Joint Hindu family. 

13. WHEREAS the mortgagee has agreed with the mort-Agreement 

gagor to lend to him the sum of Rs.-upon having the rc- 

payment thereof with interest thereon at the rate hereinafter 
mentioned secured in manner hereinafter appearing. 

14. WHEREAS the mortgagor owes to the mortgagee the Agreement 

sum of Rs.--on account of a loan taken by him under 

I'll debt 

promissory note (or, bond) dated-, and it has been agreed 

that the repayment thereof with interest at the rate hereinafter 
mentioned shall be secured in manner hereinafter appearing. 
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fn^pre °ent ' I' „ the mortgagor owes to the mortgagee the 

debts -« per details given in the 1st Schedule hereto 

and the mortgagee has agreed to advance a further sum of Rs._ 

on having the repayment of the total sum of Rs._with 

interest thereon etc. (as in form 13). 

“tld"' mortgagee has agreed with the mort- 

future sum of Rs.-upon having the re 

advances payment thereof and of every other sum which may be advanced 

pursuant to the covenant by the mortgagee hereinafter contained 
with interest etc. (tfs in form 13). 

Duto -fur- 17 . whereas the mortgagee has agreed to lend to the 

advance riiortgagor the further sum of Rs.-(or, such further sums 

of money as may be required by the mortgagor not exceeding 

the total sum of Rs.-) upon having the repayment etc. 

(as in form 13). 


Joining of 
surety 

Recital of 
legal neces¬ 
sity 


18. WHEREAS the surety has agreed to join in this deed 
.as surety for the mortgagor in manner hereinafter appearing. 

19. WHEREAS the mortgagor requires a loan of Rs.- 

to meet the expenses of his daughter’s marriage (or to pay land 

revenue of the villages—-) (or to meet the expenses of 

education of his son-in England). 


Do. -of 
antecedent 
debts of 
father 


20. WHEREAS the mortgagor’s deceased father had 

bon owed Rs.^ ^from AB etc. on a bond dated-and 

from CD etc. on a promissory note dated- 

and a sum of Rs.-is now due to the said AB and Rs.-- 

to the said CD on account of the aforesaid loans; 


AND WHEREAS in order to pay off the aforesaid debts the 
niortg.agor desired to raise'a loan of Rs.-and the mortgagee 

agreed to advance the said loan on having the repayment etc. 
(tfs in form 13). 


Recital of 
transfer of 
shares 
mortgaged 


21. WHEREAS in pursuance of the said agreement the 
mortgagor has transferred to the mortgagee the shares specified in 
the schedule hereto and has deposited with him the shares scrips 
of the said shares together with duly executed transfers thereof 
enabling the mortgagee to have his name registered as a share¬ 
holder in respect thereof and to deal with the said shares. 
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22. WHEREAS the principal sums secured by the aforesaid 
deed of mortgage still remains due to the mortgagee; 

AND WHEREAS the mortgagee on the application of the 
mortgagor has agreed to lend to the mortgagor a further sum of 

Rs.-upon having the same and the interest thereon with 

interest hereinafter mentioned secured by a further charge on the 
property comprised in the aforesaid deed of mortgage. 

23. WHEREAS the principal sum of Rs.-secured by 

the aforesaid deed of mortgage (or a sum of Rs.-) is now 

due under the aforesaid deed of mortgage and the mortgagor is 
desirous of paying the same and obtaining a reconveyance of the 
mortgaged property. 

24. WHEREAS the mortgagor having paid Rs.-to 

the mortgagee the mortgagee has agreed to release from the mort¬ 
gage the property specihed in the Schedule hereto from the charge 
created by the hereinbefore recited deed of mortgage. 


Further 

advance 


Agreement 
for recon¬ 
veyance 


Agreement 
for release 
of part of 
Property 


Consideration, Receipt 
1 . In consideration of the sum of Rs. 


-now advanced Present debt 


WAV A M -- PH---- —- 

by the mortgagee to the mortgagor (the receipt of which the ™ 

mortgagor hereby acknowledges). 

2. In consideration of the sum of Rs.-to be paid byConsider- 

the mortgagee at the time of the registration of the deed. 

3. In consideration of the sum of Rs. out of which gjstration 

Rs._has been paid to the mortgagor before the execution Partly paid 

hereof (the receipt of which is hereby acknowledged), Rs.- 

has been left in the mortgagee’s hands for payment to the various 

creditors named in the first schedule hereto and Rs.-agreed 

to be paid by the mortgagee at the time of registration hereof. 

4. In consideration of the sum of Rs.-particulars of Payments 

the payment of which are given in the schedule hereto. 


5. In consideration of the sum of Rs. due to the mort- 


schcdule 


,, A.. —-- Present and 

gagee on account of etc. (from which the mortgagee hereby re- past debts 

lease's the mortgagor) and of the further sum of Rs.- 

advanced by the etc. (rfs in form 1). 

6 In consideration of the sum of Rs. left in thcTop^iy ofl 

hands of the mortgagee to pay off the various creditors of the 
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Present and 
past debts 
(when 
there are 
recitals) 

Present ad¬ 
vance and 
future 
advance 

V 

# 


mortgagor named in the first schedule hereto, which sum the 
mortgagor hereby agrees to pay to the said creditors. 

7. In pursuance of the aforesaid agreement and in consi¬ 
deration of the sum of Rs-due as aforesaid and of Rs._ 

now advanced by the mortgagee etc. {as in form 1). 

8. In consideration of the sum of Rs-advanced etc. 

{as m form 1) and of the mortgagee’s covenant hereinafter con¬ 
tained for the advance of a further sum of Rs.-on the con- 

ditions hereinafter mentioned. 


Parcels—See pages 34—40 
Covenant to pay 


Principal 

with 

interest 


Principal 
on fixed 
date. 

Interest 

meantime 


Compound 

interest 


1. The mortgagor will pay to the mortgagee the said sum 

of Rs. with interest at-per cent per annum on the- 

day of (or, within years from the date hereof) (or, 

on demand). 

2. The mortgagor will pay to the mortgagee the said sum 

of Rs. on the^ and will in the meantime pay interest 

thereon or on such sum as may for the time remain unpaid at the 
latc of per cent per annum from the date hereof (or, from 

^ yearly payments (or, by half yearly payments on 

of-) (and on the-day of-) in 

each year and also so long as any part of the said principal money 
or sum to be treated as such remains unpaid. 


3. Any sums due on account of interest not paid on due 

date (or, within^— -days after due date) shall be treated as 

principal and added to the principal sum hereby secured and bear 

interest at the rate and payable on the yearly (half yearly) dates 
aforesaid. 


To p.iy 4. The mortgagor will pay to the mortgagee the said princi- 

princip.il & p^.,) annual instalments of Rs.-each on 

interest in I 

insi.ilment 5 oay of-in each year beginning from the- 

day of--next (or, by the instalments and on the dates 

mentioned below (or, in the first schedule hereto) ) and will pay 
interest on the said sum or on so much thereof as shall from time 

to time remain unpaid at the rate of-per cent per annum from 

the date hereof on the-day of-in each year 
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along with the instalment of the principal (or, on the dates here¬ 
inafter fixed for payment of the instalments of the principal) so 
that upon each such day the interest upto that day shall be paid 
together with the instalment of the principal then payable as 
aforesaid. 

S. The mortgagor will pay the said principal sum of Rs.-To pay by 

with interest at-per cent per annum in annual (half yearly) 

equated instalments of Rs.-of the principal and interest of principal 

combined on the-day of-(and the day of ) Sc interest 


in each year. 

6. If any interest or any instalment of the principal is not 'Ji'hole to 

paid within-days of due date, the sum then due to the become due 

r • 1 1 • u 110” detault 

mortgagee hereunder on account of principal and interest snail 


immediately become payable. 

7. The surety hereby covenants with the mortgagee that if Covenant 
default shall at any time be made in payment of any sum becoming by surety 
payable by the mortgagor in accordance with the mortgagor s 
covenants hereinbefore contained then the surety will on demand 
pay the said sum to the mortgagee. 


Covenants and Provisos 

1. The mortgagor shall not be entitled to pay off the said Against re¬ 
sum of Rs.-or any part thereof (or, to redeem this mort- demption 

j - * witnin a 

gage) within years, (or, before the day or ) 

unless the mortgagee takes any steps to enforce this security. 

2. Neither the mortgagor shall be entitled to redeem nor Ditto-and 
the mortgagee shall be entitled to call for any part of his 

gage money within-years of the date hereof. realizing 

3. Provided always that the mortgagor may at any time his money 

pay to the mortgagee any sum of not less than Rs.^ on 

account of the moneys hereby secured and that all sums so paid 
shall be applied first in reduction or payment of the interest and 
costs then due under these presents and then in reduction or pay¬ 
ment of the principal money hereby secured. 

4. The mortgagee will from lime to time advance to the Qjyenant 

mortgagor such further sum or sums as he may require not exceed- to make 
ing in all the sum of Rs.-by monthly Instalments 
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Rs. 


•each payable on thc' 


Reduction 
of interest 
in case of 
punctual 
payment 


•day of each calendar 


Surety to 
be liable to 
mortgagee 
as principal 
debtor 


month (or, by. the instalments at the time and in the manner 
provided in the schedule) (or, at such time and in such instal¬ 
ments as the mortgagor shall require provided that in no one 

calendar month shall the mortgagee be bound to advance more 
than Rs.-^). 

5. Provided that the mortgagee shall accept interest at the 

rate of per cent per annum in lieu of the higher rate here¬ 

by appointed for any year (half year) in respect of which thc 
mortgagor sliall pay interest at such reduced rate not later than 

thc due date (or, --days after due date) as to which 

time is to be of the essence of the contract. 

6. Although as between the surety and the mortgagor the 
surety is only a surety, yet as between the surety and the mort- 
gagee, thc surety shall be considered to be the principal debtor 
for the moneys hereby secured so that the surety shall not be 


leleased by time being given to the mortgagor or by any other 
variation in thc provisions of this deed or any other act, omission, 
matter or thing whatsoever whereby the surety as surety only 
would have been discharged. 

7. Thc surety shall not be liable hereunder to pay a larger 

sum than Rs.-in all, with further interest on the same at 

thc rate herein provided from the date of demand for payment 
being made upon him until payment. 

8. If the mortgagor fails to pay the principal sum hereby 
secured with interest when the same shall become payable under 

Act docs the terms of this deed or if and whenever interest for-months 

not apply) remains unpaid, thc mortgagee shall have power without the inter¬ 
vention of a court to take possession of thc mortgaged property 
and to sell or concur with any other person in selling the same 
or any part thereof cither together or in lots and cither by public 
auction or by private contract subject to such conditions con¬ 
cerning title or evidence of title or any other matters as the mort¬ 
gagee thinks fit, with power to vary any contract for sale and 
to buy in or at any auction or to rescind contract for sale and 
to resell without being liable for any loss occasioned thereby, and 
to realize the amount due to thc mortgagee from such sale pro- 


Limiting 

surety’s 

liability 


Power of 
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ceeds after defraying the necessary expenses properly incurred by 
him as incidental to the sale or any attempted sale and after dis¬ 
charging any prior encumbrances to which the sale is not made 
subject. Provided that such power of sale shall not be exercised 
unless and until notice in writing requiring payment of the money 
in arrears has been served on the mortgagor and default has been 
made in payment for three months after such service. 

9. If the mortgagor fails to pay the principal sum 
interest after it has become payable under the provisions of this^^ 
deed, the mortgagee shall, in addition to any other remedy avail-^ct 
able "to him under the law, have power to sell without the inter- applies) 
vention of a court the mortgaged property or any part thereof 

for realization of the money due to him hereunder. 

10. In lieu of exercising the power of sale hereinbefore con- Appoint- 

ferred the mortgagee may appoint-or any other 

he considers proper as receiver of the income of the -mortgaged (where T. 
property or any part thereof with power to realize the said income 
and out of it to discharge all rents, taxes, and land revenue rates 
and outgoings whatever payable in respect of such property or part, 
to pay interest on all prior mortgages of the property of which 

he is the receiver, to pay his own commission at the rate of- 

per cent on gross realization, to pay all premia on insurance policies 
on such property or part and the cost of necessary repairs, and 
to expend the balance first in liquidation or payment of the interest 
due under this deed and then in liquidation or payment of the 
principal money due hereunder, and to pay the residue, if any, 

to the mortgagor; 

11. In case the mortgagee shall have power under the law Ditto 

to appoint a receiver of the mortgaged property or any part there- J- 

of, he shall appoint Mr.-as such receiver provided he is 

then alive and is able and willing to act as such. 

12. During the continuance of the mortgage the mortgagor Mortgagor's 
will keep the mortgaged buildings insured against damage by fire 

in the name (s) of the mortgagor (and mortgagee) in the sum of 
_with the-Insurance Company or such other 

company as the mortgagee may approve and will punctually pay 
all premia on such insurance and will produce to the mortgagee 
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on demand the policy of such insurance and the receipt for th» 

last premium so paid. Provided always that if the mortgagor 

shall make default m any of the above matters the mortgagee 

may m h.s discretion insure and keep insured all or any of the 

said buildings to the amount aforesaid and that the expenses of so 

doing shall be repaid to him by the mortgagor on demand and 

until so paid shall be added to the principal money hereby secured 

and bear interest accordingly and be secured in fhe like manner 
as the said principal. 

Provided also that any money received under any such insur¬ 
ance as aforesaid shall at the option of the mortgagee be applied 
either in and towards payment of the moneys hereby secured or 

the replacing or reinstating the property in respect of which the 
moneys have been paid. 

Mortgagor’s During the continuance of the mortgage the mortgagor 

covenant to will keep the mortgaged buildings in good and substantial repair 

and if he shall neglect to do so the mortgagee may at his discre¬ 
tion (cither recall the moneys due hereunder and realize the same 
by enforcement of this mortgage or otherwise, or,) enter upon the 
said premises from time to time in order to repair and keep in 
repair the said buildings without thereby becoming liable as a 
usufructuary mortgagee and the expenses of his so doing shall 
be paid by the mortgagor on demand and until so repaid shall be 
added to the principal moneys hereby secured and bear interest 
accordingly and be secured in the like manner as the said princi- 

Covenant P‘^^* 


to give pos¬ 
session to 
usufruc¬ 
tuary 


14. The mortgagor will pay off the said prior mortgage of 

-and redeem the mortgaged property and deliver the 

same into the possession of the mortgagee and get the mutation 


inortgigcc 

after 

redeeming 

prior 


of names effected in the village registers in favour of the mort- 
gagcc. 

15. The mortg.igcc will pay to all the creditors herein- 


mortgage before mentioned (or, mentioned in the schedule hereto) the 
pay mort- hereinbefore mentioned (or, mentioned in the said sche- 

gagor’s dule) as being payable to them respectively and will indemnify 


creditors 

and in¬ 
demnity 


and save harmless the mortg.igor from .all claims and demands of 
i()c said creditors and each of them in respect of the said moneys. 
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16. The mortgagee may cut from the mortgaged properties Mortgagee 
such trees as may be needed for agricultural purposes or the cutting 

of which may be necessary for the management of the property 
but will not be entitled to cut any other trees. 

17. Any rents of the mortgaged property for the period of purchase 
the mortgage remaining unrealized but being legally recoverable 

at the date of redemption shall be purchased by the mortgagor g^gor at 

from the mortgagee at a price equal to-per cent of the total the time 

z L 1- j . of 

amount of such unrealized rents. 

18. The mortgaged property is free from encumbrances Covenant 

(except those specified in the schedule hereto, subject to which against en- 

. cumbranccs 

this mortgage is made). 
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1—Simple mortgage deed for a cash loan, with 
variation for old debt or partly old debt and 
partly cash loan (in the form of deed poll) 

I, AB son of CD by caste--and resident of- 

having borrowed Rs.-from EF son of GH by caste- 

and resident of-(or, being indebted to the said EF in 


the sum of Rs.-due to him on account of-), (or, 

being indebted to the said EF in the sum of Rs.-due on a 

bond dated-and having borrowed today Rs.-from 

him) hereby promise to pay to the said EF the said sum of money 
(or the sum of Rs.-) on demand (or, on the-or 


within-years from this date) with interest thereon from 

this date at the rate of-per cent per annum (compound- 

able half yearly). 

AND for the consideration aforesaid and as security for the 
aforesaid loan I hereby transfer by way of simple mortgage to the 
said EF, ALL that property described in the schedule hereto to 
the intent that in case default is made in the payment of any 
sum due hereunder, the said EF may enforce against the said 
premises all or any of the remedies of a simple mortg.igce. 

Dated this the-day of-• 

Sd.- 

(Mortgagor) 

Witnesses 1 . 

2 . 


The Schedule herein referred to. 
(Description of the mortgaged property) 
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2—Ditto (Consideration mentioned in the Schedule 

payment by instalments) 

I, AB etc. being indebted to CD etc. in the sum of Rs.- 

as per details in the first schedule hereto hereby agree to repay 
the said sum of Rs.-without interest in monthly instal¬ 
ments of Rs.-each payable on the-day of each month 

commencing from the-day of -next, and also agree 

that in case of default in the payment of any two of the aforesaid 
instalments, the whole money then remaining due hereunder shall 

become payable at once and interest at-per cent per annum 

will run on such money from the date of its so becoming payable 
at once. 

AND for the consideration aforesaid etc. {as in form 1). 

Dated- Signed- 

Witnesses 1. 

2 . 


The first Schedule herein referred to 
Details of liability. 

(1) Due to the mortgagee on account of price 
of cloth purchased by the mortgagor on the 


— . Rs. 


Rs. 


Rs. 


(2) Due to the mortgagee from the mortgagor 

on account of bahi khata account— _ 

(3) Due to the mortgagee on account of bond 

dated- 

(4) Borrowed from the mortgagee at the time 

of execution of this deed ^5 _ 

Total Rs.-- 

The second Schedule hereto. 

(Details of mortgaged property) 

3—Simple mortgage deed (ordinary form without 
recitals) (with several variations of the 

consideration) 

THIS DEED OF MORTGAGE made on the- 


of- 


-BETWEEN AB etc. (hereinafter called ’'the mort¬ 
gagor”) of the one part AND CD etc. (hereinafter called "the 
mortgagee”) of the other part. 


23 



MORTGACr.—PRECEDENTS 


Consider¬ 

ation 


Covenant 
to pay 
principal 
& interest 


Compound 

interest 


Costs 


3H 


\i7ITNESSES as follows:— 

1. In consideration of the sum of Rs. 


•borrowed by 


the mortgagor from the mortgagee (the receipt of which sum the 
mortgagor hereby acknowledges) (or, in consideration of the 

sum of Rs.-due from the mortgagor to the mortgagee under 

a bond dated-and of the sum of Rs.- 

due to the mortgagee on account of a decree obtained by him in 

suit No.-of-from the Court of the-on 

the-, and of Rs.-borrowed in cash by the mort¬ 

gagor from the mortgagee) (or, in consideration of a cash loan 
of Rs.-to be advanced by the mortgagee to the mortgagor 


at the time of the registration of this deed and of Rs. 
agreed to be paid by the mortgagee to the several creditors of the 

mortgagor named in the-Schedule hereto on account of 

the debts specified in the said Schedule), (or, in consideration of 

tlic sum of Rs.- due to the mortgagee as per details given 

in the third Schedule hereto) the mortgagor hereby covenants 

with the mortgagee as follows:— 

(1) That the mortgagor will pay to the mortgagee the said 

sum of Rs.-on the-day of-, and in the mean¬ 

time Interest thereon or on so much thereof as shall, for the time 
being, remain unpaid at the rate of-^per cent per annum 

by half yearly payments on the--day of 

-day of-—in each year, and also so long as any 

part of the said principal money or sum to be treated as such le 

mains due under this deed; 

(2) Tliat any interest not paid on (or within 

after) due date shall be treated as principal and added to the 
principal sum hereby secured and bear interest at the rate and 
payable on the lialf-yearly dates aforesaid provided that this pro¬ 
vision for the payment of compound interest shall in no way 
prejudice or affect the exercise by the mortgagee of any of t ic 
rights or remedies vested in him by law or by this deed, 

(3) That the mortgagor will on demand pay all rcasona 

costs incidental to this mortgage; 

(4) That in case any interest or any sum pa)able on 

(.f costs shall be in arrear for thirty days, the whole sum secured 



SIMPLE MORTGAGE 


355 


by these presents shall thereupon become payable at once. Whole to 

II. For the consideration aforesaid the mortgagor hereby become due 

transfers by way of simple mortgage to the mortgagee ALL that ° 

property described in the first schedule hereto belonging to the Mortgage 
mortgagor TO the intent that the said premises shall remain and 

be charged as security for the payment to the mortgagee of the 
said principal money, interest and costs, in accordance with the 
covenants hereinbefore contained. 

III. The mortgagor hereby covenants with the mortgagee as 
follows:— 

(0 That the said premises are free from ei^cumbranccs 
(except those specified in the second schedule hereto, subject to covenants 
which this mortgage is made). against en- 

(//) That in case of default either in payment of the sum Mortgagee's 
becoming payable under Clause 1 (4) or in payment of the princi- remedy 
pal money hereby secured with interest thereon on the date here¬ 
inbefore provided (whether such default may have been made 
before or not) the mortgagee may forthwith enforce against the 
said premises or any part thereof all or any of the remedies of 
the holder of a simple mortgage, as provided in the Transfer of 
Property Act, 1882 and this deed shall be read and construed as 
a simple mortgage as defined by the said Act. 

IV. PROVIDED ALWAYS that the mortgagor may, at Mortgagor's 

any time, pay to the mortgagee any sum of not less than Rs.-- J’ight to 

on account of the moneys hereby secured, and that all sums so 

paid shall be applied first in reduction or payment of the interest 
and costs then due under these presents and then in reduction ot 
payment of the principal money hereby secured. 

[Provided also that the mortgagee shall accept interest at the Reduced 

rate of-per cent per annum in lieu of the higher rate interest 

hereby appointed for any half year in respect of which the mort¬ 
gagor shall pay interest at such reduced rate not later than the 

due date (or,-days after due date) as to which time is tc 

be of the essence of the contract.^] 

1 Where parties agree that in case of non-payment of interest on due 
date a higher rate shall be payable it is preferable in order to take the case 
out of Section 74, Contract Act to adopt this device of providing the 
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UClpfCt.l- 

on cl.uisc 


["The mortgagee hereby covenants with the mortgagor that 
he will duly pay to the several creditors of the mortgagor here¬ 
inbefore named {or, named in the schedule hereto) the several 
sums of money left with him for payment out of the mortgage 
money and will always indemnify and save harmless the mort¬ 
gagor and his property from all claims and demands of the said 
creditors or any of them in respect of such moneys or part there¬ 
of.] 

V. It is hereby agreed that wherever such an interpretation 
would be requisite in order to give the fullest scope and effect 
legally possible to any covenant or contract herein contained, the 
expressions "the mortgagor” and *‘thc mortgagee” hereinbefore 
used include their respective heirs, executors, administrators and 
assigns. 

IN WITNESS WHEREOF the parties hereto have hereunder 
put their signatures {or, the mortgagor has signed this deed) the 
day and year first above written {or, on the dates respectively 
mentioned against their signatures). 

THIS FIRST SCHEDULE herein referred to. 

(Description of property or properties mortgaged by this 

deed) 

THE SECOND SCHEDULE herein referred to. 

(Particulars of encumbrances) 

THE THIRD SCHEDULE herein referred to. 

(Particulars of consideration) os in the I'irst Schedule 

to Form 2 


4 —Simple mortgage deed by an estate under the 
Court of Wards in favour of another such estate 
in lieu of a prior promissory note 

THIS DEED OF MORTGAGE made the-- 

_195 5 BETWEEN the Court of Wards for the United 


dicr rate in the beginning and .idtHng a proviso for acceptance o 

.ver rate (vide page 106). . , f 

-To be added if any part of the mortgage money has been 

\-ment to a creditor. 
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Provinces charged as such with the superintendence of the pro¬ 
perty of AB etc. of the one pvt AND the Court of Wards for 
the United Provinces charged as such with the superintendence of 
the property of CD etc. of the other part; 

WHEREAS the said AB the owner of the property described Disqualifi- 
in the schedule hereto was disqualified from managing his own cation 
property under Section 8(1) («) of the United Provinces Court 

of Wards Act, 1912 and by notification No.-dated- 

the said Court of Wards (hereinafter in this capacity called "the 
mortgagor”) assumed the superintendence of his property; 

AND WHEREAS the said CD etc. was disqualified from 
managing his own property under Section 8(1) (rt) of the United 
Provinces Court of Wards Act, 1912, and by Notification No.— 
dated-the said Court of Wards (hereinafter in this capa¬ 

city called ‘'the mortgagee”) assumed the superintendence of his 
property; 

AND WHEREAS the mortgagor considering it to be for the Loan 
advantage of the said AB and for the benefit of his property raised 

a loan of Rs.-from the mortgagee on a promissory note 

executed on the-and the amount due to the mortgagee 

on account of the said loan now amounts to Rs.-. 

AND WHEREAS in consideration of the mortgagee agree- Agree¬ 
ing to accept repayment of the said loan as hereinafter mentioned 
the mortgagor has agreed to secure the said loan and interest there- 

on at-per cent per annum by the mortgage of the 

property described in the schedule hereto; 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said agreement and in consideration 

of the sum of Rs.-due to the mortgagee by the mortgagor 

on account of the aforesaid loan the mortgagor hereby covenants 
etc. etc. (Rest as in Form 3) except Clause VI which should be 
as follows:— 

VI. PROVIDED ALWAYS that the expressions "the mort- Interprc- 
gagor” and "the mortgagee” hereinbefore used shall, unless such 
an interpretation be inconsistent with the context include res- 
pcctively all persons and the heirs, successors, representatives and 
assigns of each and every person upon whose behalf the mort- 
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gagor or the mortgagee is now entitled to contract or to accept 
the benefit of a contract in relation of the transaction herein con¬ 
tained whether such persons are named herein or not.” 

IN WITNESS WHEREOF etc. 

The Schedule herein referred to. 

(Description of the property mortgaged) 


^ Simple mortgage deed in lieu of rent decree with 
agreement to pay the sum due with interest in instal¬ 
ments, with surety, debtor and surety 
jointly mortgaging their property 


THIS DEED OF MORTGAGE is made on the-day 

'BETWEEN AB etc. of the first part AND CD etc. 
(hereinafter called "the mortgagee”) of the second part AND 
EF etc. of the third part. 


Uebt 


Agree¬ 
ment to 
pay in in- 
bialmeius 

Agree¬ 
ment for 
surely 


WHEREAS— 

(1) The aforesaid AB is indebted to the mortgagee to the 

extent of Rs.-due under a rent decree dated-passed 

by the Court of-; 

(2) The aforesaid AB not being in a position to pay the 
aforesaid decretal debt applied to the morcg.igcc for permission 

to pay the same in ten equal instalments with interest at- 

per cent per annum; 

(3) The aforesaid EF in consideration of the mortgagee 
agreeing to accept payment in such instalments agreed to stand 
surety for payment of the aforesaid amount by the said AB to 
the mortgagee; and 

(4) The mortgagee agreed to accept the payment of the 
aforesaid decretal amount in ten equal annual instalments on the 
payment thereof being guaranteed by the aforesaid EF and secured 
by the hypothecation of the property described in the Schedule 
hereto in the manner hereinafter appearing; 

NOW THIS DEED WITNESSES as follows;— 

I. In pursuance of the said agreement and in consideration 
of the sum of Rs.-due to the mortgagee from the aforesaid 
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AB, the aforesaid AB hereby covenants with the mortgagee as 
follows:— 

(1) He will pay to the mortgagee the said sum of Rs.-Papient of 

in ten equal annual instalments payable on the-m each pnncipa 

year; 

(2) He will pay interest on the aforesaid sum or on such-of interest 

sum thereof as for the time being remains unpaid at the rate of 

-^per cent per annum; 

(5) The whole amount due on account of interest on the Time for 

dates of the annual instalments of the principal shall be paid 

along with such instalments; 

(4) If any instalment is not paid on due date with the in-whole to 
tcrest then due the whole of the money thus remaining due shall become 

become payable at once; and default 

(5) He will on demand pay reasonable costs incidental to Costs 

this mortgage. 

II. In consideration of the mortgagee having agreed 
accept the payment of the said decretal debt from the said AB in 
ten instalments as aforesaid the said EF hereby guarantees the re¬ 
payment of the same to the mortgagee in accordance with the 

terms of the covenants hereinbefore mentioned; 

III. For the consideration aforesaid and in pursuance of the Mortgage 

said agreement the aforesaid AB and EF (hereinafter jointly called^ 

‘The mortgagors”) hereby grant and transfer by way of simple 
mortgage to the mortgagee ALL that property described in the 
schedule hereto and jointly belonging to them to the intent that 
the said permises shall remain and be charged by way of simple 
mortgage as security for the payment to the mortgagee of the said 
decretal debt and costs in accordance with the covenants herein¬ 
after contained. 

IV. The mortgagors hereby covenant with the mortgagee 
as follows:— 

(i) The said premises are free from encumbrances. Mortgagee’s 

(«) If the mortgagors shall make default in payment of any remedy 
sum when becoming due as hereinbefore provided then the mort¬ 
gagee may forthwith enforce against the said premises or against 
any portion of them all or any of the remedies of a holder of a 
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simple mortgage and these presents shall be read and construed 
as a simple mortgage as defined by the Transfer of Property Act, 
1882. 

V. Interpretation clause —{as in Form 3). 

IN WITNESS WHEREOF etc. 

6 —Simple mortgage of property purchased with a 
loan advanced on a simple money bond on condi¬ 
tion of such mortgage. (The simple bond 

remaining operative) 

THIS DEED OF MORTGAGE is made etc. (trs in Form 3). 

WHEREAS the mortgagee advanced to the mortgagor the 

sum of Rs.-for the purchase of-on the terms and 

conditions mentioned in the bond dated the-of^-- 

executed by the mortgagor (hereinafter referred to as the said 
deed) ; 

AND WHEREAS one of the conditions on which the said 
loan was advanced was that the mortgagor would within one 
month of the advance purchase the said property for the purchase 
of which the said loan was advanced and would hypothecate the 
same in favour of the mortgagee as security for repayment of the 
said loan with interest in accordance with the covenants contained 

in the said deed; 

AND WHEREAS the mortgagor has purchased the said- 

-fully described in the schedule hereto; 

NOW THIS DEED WITNESSES as follows:— 

I. In pursuance of the aforesaid agreement and in consi¬ 
deration of the said loan the mortgagor hereby grants and transfers 
to the mortgagee ALL that property described in the schedule 
hereto with all rights, casements and appurtenances thereto to the 
intent that the said premises shall remain and be charged by way 
of -simple mortgage as .security for the payment to the mortgagee 
of the said loan witli interest thereon in accordance with the cove¬ 
nants contained in the said bond. 

II. The mortgagor hereby covenants with the mortgagee as 

follows:— 
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(1) that the said property described in the schedule hereto 
is free from encumbrances: AND 

(2) For the purpose of recovering any sum that may become 
due to the mortgagee under the terms of the said bond the mort¬ 
gagee may forthwith enforce against the said property described 
in the schedule hereto all or any of the remedies of the holder 
of a simple mortgage. 

III. (Interpretation clause —{as ht Form 3)). 

IN WITNESS WHEREOF etc. 

7—Simple mortgage deed by surety for securing 
the performance of conditions of State scholarship 

THIS DEED OF MORTGAGE is made on the--day 

of--BETWEEN XY etc. (hereinafter called "the mort¬ 

gagor”) of the one part AND the Governor of Bengal (herein¬ 
after called "the mortgagee”) of the other part. 

WHEREAS— 

(1) The Government of Bengal has agreed to grant a State Recitals 

technical scholarship to AB son of CD of-; 

(2) Under the rule governing the grant of such scholar¬ 
ship each scholar or his parent or guardian is required to deposit 
Rs. 1,300 so that in the event of the scholar failing to secure 
employment on his return to India funds at the rate of Rs. 130 
per mensem may be available for ten months for his maintenance; 

(3) The said AB or his father having been unable to deposit 

the said amount, the said Government by G. O. No.- 

dated-have waived the said condition of deposit provided 

that CD the father of the said AB secured the payment of the 
said sum of Rs. 1,300 for the maintenance of the said AB on 
return to India by hypothecation of immovable property; and 

(4) The mortgagor has in consideration of the said Gov¬ 
ernment granting a State technical scholarship to the said AB 
agreed to furnish the required security in the manner herein¬ 
after appearing; 

NOW THIS DEED WITNESSES as follows:— 

1. The mortgagor hereby agrees that in the event of the 
said AB not securing any employment on his return to India 
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after termination of the training for which the State technical 
scholarship shall be awarded to him the mortgagor will .pay to 
the mortgagee such sum not exceeding Rs. 1,500 as may be re¬ 
quisite for the maintenance of the said AB at the rate of Rs. 150 
per mensem for such period as the said AB may remain out of 
employment during the ten months following his arrival in India; 

2. For the consideration aforesaid and as a security for the 
payment to th» mortgagee of the said sum of Rs. according 

to the terms and conditions hereof the mortgagor hereby trans¬ 
fers to the mortgagee ALL that the property described in the 
schedule hereto to the intent that the same shall remain and be 
charged by way of mortgage in the manner following, namely 
that for the purpose of recovering the said sum of Rs.' or 
any lesser sum as may become due by the mortgagor to the mort¬ 
gagee by virtue of these presents the mortgagee may at his opinion 
cither sell the said property or any part thereof without the 
intervention of any court or take the rents and profits thcreot 
for his own use until he shall have thereby or otheAvise recovered 
.my sum which may be due to him by the mortgagor by virtue 

of these presents. . 

3. The mortgagor hereby covenants that the said piei 

are free from encumbrances. 

4. PROVIDED ALWAYS and it is hereby agreed that - 

less there is any thing repugnant in the context the 
■the mortgagor” hereinbefore used shall include his he.. „pre^ 

sentatives, successors and assigns, and the expression ' 
g.,see” hereinbefore used shall include his successors and assign . 

IN WITNESS WHEREOF etc. 

8_Consolidation of several simple mortgages into one 

THIS DEED OF MORTGAGE is made etc. (-» >» Porm 3). 

WHEREAS- the mortgagor mortgaged to 

. (1) By deed dated the—-—the mo 8 8 cche- 

the mortgagee the property described in Part A of ^5 sc 

dole hereto to secure the payment of a sum o 
the mortgagor by the mortgagee with compound 
on at the rate of-with half yearly rests; 
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(2) By a second deed dated the-the mortgagor 

mortgaged to the mortgagee the property described in Part B of 
the first schedule hereto to secure the payment of another sum of 
Rs.-lent by the mortgagee to the mortgagor with com¬ 
pound interest thereon at the rate of-with half yearly 

rests; 


(3) By a third deed dated the-the mortgagor mort¬ 

gaged to the mortgagee the property described in part C of the 
first schedule hereto to secure the payment of a third sum of 

Rs.-with compound interest thereon at the rate of- 

with half yearly rests; 

(4) No part of the principal sums secured by the aforesaid 
three mortgages has been repaid; 

(5) The mortgagor on-paid to the mortgagee a sum Sum due 

(jf Rs.-(as the mortgagee hereby admits) on account of 

interest leaving a sum of Rs.-now due for interest, making 

in all the sum of Rs.-now due for principal and interest; 

(6) The mortgagee has agreed with the mortgagor to abstain Agreement 

from taking legal proceedings to realize the said sum of Rs.- 

upon having the repayment of the same with interest thereon at 

the rate of-secured in the manner hereinafter appearing; 

NOW THIS DEED WITNESSES as follows:— 


(Rest as in Form 3). 

IN WITNESS WHEREOF etc. 


9—Simple mortgage deed by a pardanashin lady in 
pursuance of the terms of a compromise 

THIS DEED etc. {as in Form 3). 

WHEREAS— 

(1) In suit No. 27 of 1925 pending in the Court of the Civil 

Judge at-a joint decree was passed on the-in 

favour of the mortgagee and EF etc., GH etc. and JK etc. against 

the mortgagor and her deceased husband XY for Rs.-with 

costs and interest from the date of suit upto date of realization; 

(2) By virtue of the consent decree passed In suit No. 26 of 
1928 in re: EF and four others, r'crsus CD, the mortgagee became 
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solely nnd wholly entitled to realize the money due under the 
decree passed in Suit No. 27 of 192 5 as aforesaid; 

(3) XY the husband of the mortgagor died and the mort- 
gagor became the heir and owner of the property left by the 
aforesaid XY; 

(4) On the the mortgagee applied for execution 

of the decree in suit No. 27 of 1925 aforesaid against the mort¬ 
gagor for Rs.^-; 

(5) The mortgagor after consultation witli her near rela¬ 
tions and legal advisers and after fully understanding the trans¬ 
action and realizing its effect on her interest and considering it to 
be for her benefit entered into a compromise with the mortgagee 
whcieby the aforesaid decree was agreed to be satisfied by the 
mortgagor executing in favour of the mortgagee (1) a Sale deed 

in respect of certain lands in village-for a price calculated 

.It 2 5 times the net profits and (2) this mortgage deed on the 
terms and conditions hereinafter contained for the balance of the 
money due to the mortgagee under the aforesaid decree; 

AND WHEREAS in pursuance of the agreement in the 
aforesaid compromise and in part satisfaction of the aforesaid 
decree ilie mortgagor executed a sale deed of the said lands in 
village-and of MN for a consideration of Rs.-—; 

NOW THIS DEED WITNESSES as follows:— 


1. In further pursuance of the aforesaid agreement and in 

consideration of the said sum of Rs.- remaining due to the 

mortgagee from the mortgagor on account of the aforesaid decree, 
the mortgagor hereby covenants with the mortgagee (</) that the 

mortgagor will pay to the mortgagee the said sum of Rs.--— 

by six monthly instalments of Rs.-each payable on the 

-and the-in each year commencing from the- 

and the last instalment of the remaining Rs.-payable on the 

-; and {h) that in case any two consecutive instal¬ 
ments of the instalments hereinbefore mentioned be in arrears in 
whole or in part, then the whole sum secured by this deed then 
remaining unpaid shall become payable at once. 


{Rest its in I'onn 3 


uiih necessary ntodificafions in Ul {n))- 
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10—Simple mortgage of joint family property by 
father’' for a legal necessity and antecedent debt 

THIS MORTGAGE is made etc. {as in Form 3). 

WHEREAS— 

(1) The mortgagor and his sons, EF, GH and JK (minor) Recitals of 

form a ioint Hindu family governed by the Mitakshara School of status of 

family 

Hindu law; 

(2) The property mentioned in the schedule hereto is the 

joint ancestral property of the said family; 

(3) The property mentioned in the schedule hereto is the 

ancestral property; 

(4) For the purpose of the said business the mortgagor 

borrowed Rs.-—from the mortgagee on a pronote dated the 

_and the amount of the said loan with interest now due 

to the mortgagee comes to Rs.-; 

(5) The mortgagor is now in need of Rs.-for the .of ncccs- 

foUowing purposes viz. Rs.-for the marriage of his daughter 

XY to be celebrated in the month of-next, Rs. ■ for 

payment of Government revenue in respect of the said family s 
zamindari shares in villages--; and Rs. for the preli¬ 

minary expenses of sending his son GH to England for education 
in electrical engineering; and 

(6) The mortgagor applied to the mortgagee for a loan of Agree- 

Rs.-for the aforesaid purposes and the mortgagee has agreed 

to advance the said loan on an interest of ■ ~per cent per 
annum on the mortgagor securing the repayment of the same as 

well as of the aforesaid debt of Rs.-with interest, by the 

mortgage of the property described in the schedule hereto in the 
manner hereinafter appearing. 

NOW THIS DEED WITNESSES as follows:— 

1 . In pursuance of the said agreement and in consideration 
of the sum of Rs.-due to the mortgagee under the pro- to pay etc. 

■‘See Prclimin.iry Note page 292. Though a father may h.ivc powci 
under 'the law to make the mortgage, it is alw.iys better and safer to join 
.all the members of the family as mortgagor. 
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missory note dated-and of a further loan of Rs__ 

advanced to the mortgagor (the receipt of which the mortgagor 

hereby acknowledges) the mortgagor hereby covenants with the 
mortgagee as follows:— 

Rest as in form 3 exceff clause VI which shouU rm, as fol- 
lows - 

VI. PROVIDED ALWAYS that unless such an interpreta¬ 
tion be inconsistent with the context the expression "the mort¬ 
gagor” hereinbefore used includes all persons and the heirs, suc¬ 
cessors, representatives and assigns of each and every person upon 
whose behalf the mortgagor is now entitled to contract or to 
accept the benefit of a contract in relation to the transaction here¬ 
in contained whether such persons arc named liercin or not and 
the expression the mortgagee” hereinbefore used includes his 
heirs, successors, representatives and assigns. 

IN WITNESS WHEREOF etc. 


^ 1 Ditto, joining all members of the family 

THIS MORTGAGE is made on the-day of- 

BETWEEN AB etc., EF etc., GH etc., and JK etc., a minor act¬ 
ing through his father and natural guardian the said AB (herein¬ 
after called "the mortgagors”) of the one part AND CD etc. 
(hereinafter called "the mortgagee”) of the other part. 

WHEREAS— 

(1) The mortg.agors form a Joint Hindu family governed 
by the Mitakshara School of Hindu Law; 

(2) (As /s Form 10). 

(3) The said family also own and carry on through the said 
AB an ancestral cloth business; 

(4) (/Is in Form 10, suhstifutin^ *Uhe said AB” for '"the 
mortgagor”). 

(5) (As in Form 10, substituting ^'mortgagors” for "mort¬ 
gagor” and "the said /IB’s daughter” for "bis daughter” and "the 
said Gil” for "his son GH”). 

Rest as in Form 10 substituting "mortgagors” for "mort¬ 
gagor.” 
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12—Simple mortgage by manager of a joint Hindu 
family, other members also joining 

THIS MORTGAGE etc. (as in Form 11), substituting for 
"acting through the said AB, the manager of his joint family” 
for the words "acting through his father etc.” 


WHEREAS— 

(1) The said AB, EF, GH and JK form a joint Hindu family 
governed by the Mitakshara School of Hindu Law and the said 
AB is the manager. 

(2) LM was the common ancestor. He had two sons, X 
and Z both now dead. The said AB and EF are the sons of the 
said X and the said GH and JK arc the sons of the said Z. 


( 3 ) 

( 4 ) 
( 3 ) 


1 




and the rest. J 


(IS Nos. (2), (3) and (4) and the rest 
in Vorm 11. 


13 _Mortgage to secure an annuity (giving option of 

sale or of taking possession and providing for 

appointment of trustees) 

THIS DEED OF MORTGAGE is (as in Vorvi 3). 

WHEREAS— 

(1) The nijrtgagor and XY deceased brother of the mort- Liability of 
gagor and husband of the mortgagee formed a joint Hindu 

family governed by the Mitakshara School of Hindu Law; 

(2) The whole joint ancestral property of the said family 
is now in possession of the mortgagor as the surviving male mem¬ 
ber and the mortgagor is therefore under a legal obligation to 
maintain the mortgagee; 

(3) The mortgagee has been living separately from the Agreement 
mortgagor and at the suggestion and on the advice of relations 

and friends of the family, the mortgagor has agreed to pay the 

mortgagee a maintenance allowance of Rs.-and to secure 

the same in the manner hereinafter appearing. 

NOW THIS DEED WITNESSES as follows:— 

Covenant 

1. In pursuance of the said agreement and in fulfilment of to pay 
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his legal obligation to provide for the maintenance of the mort¬ 
gagee, the mortgagor hereby covenants with the mortgagee to pay 
to the mortgagee a monthly allowance of Rs.-on or before 

the day of each month during the life of the mort- 

gagee; 

II. The mortgagor hereby transfers by way of simple mort¬ 
gage to the mortgagee the property described in the Schedule here¬ 
to together witla all rights, easements and appurtenances thereto 
belonging to the intent tliat the same shall remain and be charged 
in the manner hereinafter appearing as security for the payment 
of the said monthly allowance to the mortgagee in the manner 
herein mentioned; 

III. It is liercby agreed that if and whenever the said 
monthly allowance or any part thereof shall be in arrear or un¬ 
paid for the space of three months after the same shall have be¬ 
come due the mortgagee may for the purpose of recovering the 
same eitlier, (/) enter into possession of and hold all or any part of 
the said property and take the rents and profits thereof for her 
own use until she shall have thereby or otherwise realized all 
arrears of the said monthly allowance after having first taken 
for her ots’ii use out of such rents and profits the said allowance 

of Rs.-for every month during which she is so in possession 

or (//) may at her option enforce against the said property the 
remedy of a simple mortgage; 

IN'. It is hereby agreed that if the mortgagee elects to sell 
the said property then after all arrears of the said monthly allow¬ 
ance have been first paid to the mortgagee the proceeds of such 
sale or so much thereof as tlic court ordering such sale may deem 
to be necessary for the purpose hereinafter appearing shall be paid 
to such trustees as such court may appoint to be applied by them 
under the directions of such court in paying out of the capital 
or income thereof (if invested by order of such court) the said 
monthly allowance to the mortgagee during her life and the 
balance, if any, of the proceeds of such sale shall be paid to the 
mortgagor and on the death of the mortgagee any money or 
investments in the hands of such trustees for the purpose aforesaid 
shall be i>eld by them in trust for the mortgagor. 
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V. PROVIDED ALWAYS and it is hereby agreed that Interpre- 
wherever such an interpretation would be requisite in order to give 
the fullest scope and effect legally possible to any covenant or 
contract herein contained the expression "the mortgagor” herein¬ 
before used includes the owner or owners for the time of the 
property hereby mortgaged and the expression "the mortgagee” 
hereinbefore used includes her heirs, executors, administrators and 
assigns."* 

IN WITNESS WHEREOF etc. 

14—Simple mortgage deed for loan partly advanced 
and partly to be advanced, with promise to give 
usufructuary mortgage when full 

loan advanced 

THIS DEED OF MORTGAGE is made etc. (as m Form 3). 

WHEREAS— 

(1) The mortgagor desired to raise a loan of Rs.-Agreement 

bearing interest at the rate of-per cent per annum on the 

usufructuary mortgage of the property mentioned in the first 
schedule hereto in order to pay off the debts shown in the second 
schedule hereto with which the said property is encumbered; 

(2) The mortgagee has agreed to lend the said sum of 

Rs.-on the terms aforesaid; 

(3) The mortgagee not finding it convenient to advance theAgree- 

aforesaid loan of Rs.-in a lump sum it was agreed bet- menc to 

ween the mortgagor and the mortgagee that the mortgagee should 

advance the aforesaid loan of Rs.-piece-meals on the exe- ”*** * 

cution by the mortgagor of pronotes pending the execution and 
registration of the deed of usufructuary mortgage for the afore¬ 
said loan of Rs.-after the said loan has been advanced in 

full and as soon as the loans referred to in the second schedule 


■* As the maintenance is personal and is for the life of the mortgagee 
it cannot be assigned (Section 6{dd), Transfer of Property Act), but 
as arrears of maintenance can be assigned and can also be claimed on the 
death of the widow by her personal heirs, the Interpretation clause is 
necessary to provide for the case of arrears. 

24 
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have been paid off and the property in the first schedule hereto 
redeemed from their charge; 

(4) The mortgagee has up to date advanced to the mort¬ 
gagor only Rs.-as part of the said loan of Rs.-. 

NOW THIS DEED WITNESSES as follows;— 

I. In pursuance of the aforesaid agreement and for the con¬ 
sideration aforesaid the parties hereto hereby agree as follows;— 

(1) The mortgagee will advance to the mortgagor the 

balance of Rs.-of the aforesaid loan of Rs.-piece¬ 

meals on the execution of pronotes by the mortgagor; 

(2) The mortgagor immediately on the receipt of the afore¬ 
said loan of Rs.-in full shall have the property shown in 

the first schedule hereto released from the loans described in the 
second schedule hereto and shall mortgage the same with possession 
by the execution of a usufructuary mortgage deed in favour of 
the mortgagee; AND 

(3) If the mortgagor shall fail immediately on the advance 

of the aforesaid loan of Rs.-in full to have the property in 

the first schedule hereto released from the loans in the second 
schedule hereto and to mortgage the same with possession in favour 
of the mortgagee, the mortgagor shall repay to the mortgagee the 

said sum of Rs.-with interest at-per cent per annum 

thereon and shall also pay by way of consolidated damages and 
not by way of penalty a sum of Rs.-. 

II. In consideration of the sum of Rs.-already advanced 

and of Rs.-hereby agreed to be advanced by the mortgagee, 

the mortgagor hereby grants and transfers by way of simple mort¬ 
gage to the mortgagee ALL that property described in the first 
schedule hereto to the intent that the said premises shall remam 
charged with the payment of all sums which may become due 
and payable to the mortgagee on account of principal and interest 
or consolidated damages under the terms hereinbefore contained. 

III. IT IS HEREBY AGREED that if the said mortgagor 
fails to mortgage with possession the property mentioned in the 
first schedule hereto under the terms hereinbefore contained, and 
fails to pay the principal, interest and consolidated damages be 
coming due and payable under the terms hereinbefore contained 
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the mortgagee may enforce against the said property all or any 
of the remedies of the holder of a simple mortgage but that if the 
mortgagor executes a deed of usufructuary mortgage and delivers 
possession of the said property to the mortgagor freed from the 
encumbrances mentioned in the second schedule hereto the simple 
mortgage hereby contained shall be deemed to be extinguished. 

IV. Interpretation clause —{as in form 3). 

IN WITNESS WHEREOF etc. 

(For security bonds hypothecating property—See 
under BOND), 

15—Simple mortgage with an option to turn it into 

usufructuary mortgage in case of default in 

payment on due date 

THIS MORTGAGE made etc. (tfs in Form 3). 

WITNESSES as follows:— 

I and II. (<?s in Form 3). 

III. (1) (fls in Form 3). 

(2) {as in Form 3) with the following addition:_ 

"or may at his option take possession of the said premises and 
remain in possession as a usufructuary mortgagee until the said 
sum and interest due hereunder is fully paid off by the usufruct 
of the said property in the manner hereinafter mentioned or other¬ 
wise and in that case the mortgagee shall have ail the rights of a 
usufructuary mortgagee and this mortgage shall thenceforth be 
deemed to be a usufructuary mortgage.” 

IV. The mortgagee hereby covenants with the mortgagor 
that (fls 111 (1) in Form 26). 

V. Interpretation clause—(<7s in Form 3). 

IN WITNESS WHEREOF etc. 

16—Simple mortgage of leasehold land with house 

built by the mortgagor 

THIS MORTGAGE is made etc. (as in Form 3). 

WHEREAS— 

(1) By a deed of lease dated the-day of 


XY etc. 
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demised the land described in the schedule hereto to the mort^ 

gagor for the term of-years on the terms and conditions 

mentioned in the said lease, 

(2) After obtaining the aforesaid lease the mortgagor built 
a pneca house with garage, stable, outhouse and well on the 
demised land and has since been in possession of the same. 

(3) The mortgagee has agreed with the mortgagor to lend 

to him the sum of Rs.-upon having the repayment thereof 

with interest thereon at the rate hereinafter mentioned secured 
in manner hereinafter appearing. 

NOW THIS DEED WITNESSES as follows:— 

I. In pursuance of the said agreement and in consideration 

of the sum of Rs.-etc. {as in form 3). 

II. For the consideration aforesaid the mortgagor as lessee 
under the aforesaid lease in respect of the said land and as owner 
in respect of the said house hereby assigns and transfers by way 
of simple mortgage ALL that land and house described etc. 
{Rest as in Form 3). 


Recitals of 
mortgage 


-of insuffi¬ 
ciency of 
security 


17—Hypothecation Bond giving additional security 

THIS DEED is made etc. (<is in Form 3). 

WHEREAS the mortgagor borrowed Rs.-from the 

mortgagee and executed a simple mortgage deed in favour of the 

mortgagee on the-under which all the property described 

in the--Schedule to the aforesaid mortgage deed was trans¬ 

ferred by way of simple mortgage to the mortgagee to the intent 
that the said premises should remain and be charged by way of 
simple mortgage as security for the payment to the mortgagee of 
the said principal sum and interest and costs in accordance with 
the covenants contained in the aforesaid mortgage deed; 

AND WHEREAS owing to a general fall in the market value 
of property (or, owing to non-payment of interest by the mort 
gagor and consequent swelling up of the amount due to the mort 

gagee) the said property described in the-Schedule to the 

aforesaid mortgage deed is no longer sufficient as security for the 

said debt; 

(or, owing to a wrong calculation of the market value ue 
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to the non-exclusion of remissions from the rents the properties 

described in the-Schedule to the aforesaid mortgage deed 

were then considered to be sufficient as security for the amount 
of the aforesaid mortgage deed but on a correct calculation hav¬ 
ing now been made on the basis of rents after excluding the 
remissions it has now transpired that the said properties are not 
sufficient as such security as aforesaid); 

AND WHEREAS it is now agreed between the mortgagor Agree- 
and the mortgagee that the mortgagor shall hypothecate the pro- ment for 
perty specified in the Schedule hereto by way of additional sccu- 
rity for the amount due to the mortgagee under the aforesaid 
mortgage deed. 


NOW THIS DEED WITNESSES as follows:— 


1. In pursuance of the said agreement and in further consi-Mortgage 

deration of the said loan of Rs.-the mortgagor hereby 

property 

transfers by way of simple mortgage to the mortgagee ALL that 
property described in the Schedule hereto with all rights, ease¬ 
ments and appurtenances thereto TO the intent that the said pre¬ 
mises shall remain and be charged by way of simple mortgage as 

further security in addition to the property described in the- 

schedule to the aforesaid mortgage deed for the payment to the 
mortgagee of the moneys payable under the aforesaid deed of 
mortgage in accordance with the covenants therein contained; 

2. The mortgagor hereby covenants with the mortgagee Covenant 

that the property described in the schedule hereto is free from en- 

, cumbrance 

encumbrances; 

3. IT IS HEREBY AGREED and declared that in all cases Remedy of 

in which the mortgagee becomes entitled under the terms of the 
aforesaid mortgage deed of the-to enforce the remedies of 

the holder of a simple mortgage against the property described in 

the-schedule to the aforesaid mortgage deed he will also be 

entitled to enforce all or any of such remedies against the pro¬ 
perty described in the schedule hereto in the same way as if the 
said property had been entered in the-schedule to the afore¬ 

said mortgage deed; 

4. Interpretation clause —(as in Form 3). 

IN WITNESS WHEREOF etc. 
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18—Simple mortgage or hypothecation of machinery 

with provision for insurance 

THIS DEED OF MORTGAGE is made etc. 

WITNESSES as follows;— 

I. (as in Precedent No. 3). 

II. For the consideration aforesaid the mortgagor hereby 
hypothecates and charges ALL that machinery, plant, engines etc. 
described in the schedule hereto of which he is the absolute owner 
to the intent that all such property shall remain and form addi¬ 
tional security in the manner hereinafter appearing for the pay¬ 
ment to the mortgagee of the said principal money, interest and 
costs in manner aforesaid. 

III. The mortgagor hereby covenants with the mortgagee 
as follows:— 

(1) The said property described in the schedule hereto is free 
from encumbrances; 

(2) The mortg.agor will at all times during the continuance 
of this security maintain and keep in good and working order and 
repair, and if necessary, replace, the machinery described in the 
schedule hereto and all plants, engines and machinery which shall 
at any time during the continuance of the security be brought 
upon or used in or about the premises described in the schedule 
hereto, whether in addition to or in place of any existing plants, 
engines and machinery shall, if the property of the mortgagor, 
become included in the schedule hereto, remain part of the secu¬ 
rity hereby created, and be subject to the powers, provisions and 
covenants herein contained and relating to the said security; 

(3) The mortgagor will at all times during the continuance 
of this security at his own expense insure and keep insured in the 
name of the mortgagee and with an insurance office to be selected 
by the mortgagee all the property described in the schedule hereto 
against fire to the amount of Rs.—; 

(4) During the continuance of this security the mortgagor 
will pay all premia and sums of money necessary for keeping such 
insurance on foot and will deliver to the mortgagee the receipt 
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for every such payment within seven days after the same shall 
have become due; 

(5) If the mortgagor shall neglect or refuse to effect such In^case of 
insurance as aforesaid or to keep the same on foot by making 

such payments as aforesaid or to deliver such receipt as aforesaid may insure 
to the mortgagee, it shall be lawful for the mortgagee to insure 
all such property as aforesaid to the amount aforesaid or to the 
amount of any deficiency and to pay all premia on such insurance; 

(6) The mortgagor will on demand repay to the mortgagee (Covenant 

all moneys expended by the mortgagee in or about such insurance to pay 

^ . . , I • j insurance 

as aforesaid and all other costs and expenses properly incurred 

by him hereunder and will pay interest at-per cent per expenses 

annum upon any such sum until the same shall have been repaid 

by the mortgagor to the mortgagee; 

(7) Until the amount of any such premia costs, charges and Security 
expenses have been paid by the mortgagor to the mortgagee the 

same shall be secured upon all the property enumerated m the 

schedule hereto in like manner as the principal sum of Rs.-- 

is hereby secured; 

(8) All money received under any insurance of any part of AppUca- 

the oroDcrtv enumerated in the schedule hereto shall at the option of 
f ^ ^ money re- 

of the mortgagee be applied cither m or towards the payment ot 

the moneys hereby secured or in or towards replacing or reinstat- insurance 

ing the property in respect of which such insurance money is paid 

by the company with which such property is insured; and 

(9) In case of default either in payment of the sum bc-Qgfjui^ 
coming payable under clause 1(4) or in payment of the principal clause 
money hereby secured with interest on the date hereinbefore 
mentioned (whether such default may have been made before or 

not) the mortgagee shall have power without the intervention of 
any court to take possession of the hypothecated property and 
to sell or concur with any other person in selling the same or any 
part thereof cither together or In lots and either by public auction 
or by private contract subject to such conditions concerning title 
or evidence of title or other matter as the mortgagee thinks fit 
with power to vary any contract for sale and to buy in at any 
auction or to rescind any contract for sale and to re-sell without 
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being liable for any loss occasioned thereby, and to realize the 

amount due to the mortgagee from such sale proceeds after 
defraying the necessary expenses. 

IV. (as in Free. 

V. Interpretation clause—(^s in Free. 3), 

IN WITNESS WHEREOF etc. 

19 —Simple mortgage or hypothecation of all stock 
in trade (present and future), goodwill and 

takings of business 

THIS DEED OF MORTGAGE is made on the-day of 

between AB etc. CD etc. and EF etc, carrying on business as 
Photo engravers, block makers, printers and stationers under the 

name and style of AB and Sons at the premises No._. 

Aminabad Park, Luckno^^ (hereinafter called the mortgagor) 

of the one part AND XY etc. (hereinafter called the mortgagee) 
of the other part. 

WITNESSES as follows:— 

I. as in cl. I of precedent No. 3. 

II. For the consideration aforesaid, the mortgagor hereby 
hypothecates and charges ALL the goodwill of the business 

carried on by the mortgagors at the said premises No.- 

Aminabad Park or at any other premises to which the said busi¬ 
ness may hereafter be shifted AND the whole stock in trade of 
the said business including all plants, machineries, fittings, fur¬ 
niture etc. which at present is or which may hereafter be brought 
on the premises at which the said business is carried on for the 
purpose of the said business AND also all moneys to be received 
by or to become owing to the mortgagor in respect of the said 
business to the intent that all such property shall remain and form 
additional security in the manner hereinafter appearing for the 
payment to the mortgagee of the said principal money, interest 
and costs in manner aforesaid. 

III. The mortgagor herebv covenants with the mortgagee as 
follows:—. 
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(1) as III (1) of precedent No. 18. 

(2) as III (2) of precedent No. 18 with the following 
modifications:— 

For "machinery described in the schedule hereto” substitute 
"machinery hereby mortgaged”; for "premises described in the 
schedule hereto” substitute "premises at which the mortgagor’s 
said business is for the time being carried on”; omit the words "in¬ 
cluded in the schedule hereto”. 

(3) -(6) as in III (3)-(6) of precedent No. 18. 

(7) and (8) as in III (7) and (8) of precedent No. 18 
substituting "hereby mortgaged” for enumerated in the schedule 
hereto. 

(9) During the continuance of this security the mortgagors 
will carry on the said business and will keep proper books of 
account of the said business and make full entries therein of all 
the dealings and transactions of the said business and will keep 
such books and all letters, papers and documents belonging or 
relating to the said business upon the premises at which the said 
business is for the time being carried on and will at any time if 
required produce the same for the inspection of the mortgagee and 
allow him or any person appointed in writing by him to have free 
access thereto and to take copies and extracts of and from the 
same. 

(10) as III (9) of precedent No. 18. 

IV. As IV of precedent No. 3. 

V. Interpretation danse as in precedent 3. 

IN WITNESS whereof etc. 

20—Ditto, when loan is agreed to be repaid in 

monthly instalments and receiver is appointed 

THIS DEED etc. mortgagor, of the first part, mortgagee, of 
the second part as in last precedent AND G. H. etc. (hereafter 
called the Receiver) of the third part WITNESSES as follows:— 

I. In consideration of the sum of Rs.-borrowed by 
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the mortgagor from the mortgagee (the receipt of which the 

mortgagor hereby acknowledges) the mortgagor hereby covenants 
with the mortgagee as follows:— 

(1) that the mortgagor will pay to the mortgagee within the 

term of months the said principal sum of Rs.^-by 

equal monthly instalments of Rs.-each, the first of such 

instalments to be paid on the first day of-until the whole 

principal sum has been fully paid off and shall along with each 

said instalment of the principal pay interest at the rate of- 

p. c. per annum on the said principal sum or on so much thereof 
as shall from time to time remain unpaid. 

(2) if at any time any of the aforesaid instalments or in¬ 
terest or any part thereof respectively shall be in arrears and un¬ 
paid for the period of tllirty days after due date then the whole 
of the said principal and interest remaining unpaid shall forth¬ 
with become payable and shall be paid with interest at the afore¬ 
said rate by the mortgagor to the mortgagee on demand. 

II. as in last precedent. 

III. (1-8) as in last precedent. 

(9) In case of default in payment of the sum becoming 
payable under clause I (2) the mortgagee shall have power etc. 
(/Is /// cl. (9) of the las/ Ifreccilcti/), 

(10) In consideration of the premises the mortgagor with 
the concurrence of the mortgagee hereby appoints the Receiver 
to be receiver of the profits and income of the said business of 
the mortgagor and of all moneys becoming due to the mortgagor 
in respect of the said business from the persons liable to pay the 
same Provided always that the receiver shall out of the moneys 
received by him in each month, after deducting his own remunera¬ 
tion at the rate of S per cent of the total income received and 
other reasonable costs and expenses, pay the instalment of the 
moneys hereby secured which is payable on the first day of the 
next month and all other moneys for the time being owing under 
this security. 

IV and V, As in precedent 3. 
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21—Mortgage of shares in Co. for securing past and 

future trade debts 

{when only blank transfer is given) 

THIS MORTGAGE etc. {as in form 3). 

Whereas the mortgagor is indebted to the mortgagee in 

several sums of money amounting to Rs.-for goods sold, 

moneys advanced and otherwise, and in order to induce the mort¬ 
gagee to continue his dealing with the mortgagor and for the 
purpose of securing the payment of all such moneys as are or 
shall at any time hereafter be due or owing from the mortgagor 
to the mortgagee with interest thereon as hereinafter mentioned 
the mortgagor has agreed to mortgage the shares specified in the 
schedule hereto to the mortgagee and has deposited with the 
mortgagor the said share certificates together with transfer deeds 
in blank of the said shares and has agreed to execute this deed. 

NOW THIS DEED made in consideration of the mortgagor 
being indebted as aforesaid and of the recited agreement WIT¬ 
NESSES as follows:— 

1. The mortgagor hereby agrees with the mortgagee to 
pay to him or any person authorised by him to demand the same 
on demand all and every the sum or sums of money which are 
now or shall at any time hereafter be owing from the mortgagor 
to the mortgagee in respect of goods sold, advances made or 
deemed to have been made or on any other account whatsoever 

together with interest on the same respectively at the rate of- 

per cent per annum from the time or respective times of the same 
having become due. 

2. The mortgagor hereby charges all the shares specified in 
the schedule hereto with the repayment to the mortgagee of the 
moneys herebefore covenanted to be paid by the mortgagor to 
the mortgagee PROVIDED that on payment of all moneys due 
to the mortgagee from the mortgagor with interest thereon as 
aforesaid on demand or without any demand before the mort¬ 
gagee sells such shares or completes the blank transfer deeds under 
the power hereinafter reserved, the mortgagee shall deliver back 
to the mortgagor the said certificates of the shares mentioned in 
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the schedule hereto with the blank transfer deed relating to them. 

3. The parties hereto hereby mutually agree with each other 
as follows:— 

(/) that the mortgagor will, during the continuance of 
this security, duly and punctually pay all calls and instalments 
that may be made or become due in respect of any of the shares 
hereby mortgaged or that in default of his so doing the mort¬ 
gagee may make such payments and all sums paid by him for 
this purpose shall for the purposes of the covenants of this deed 
be deemed to have been advanced by him to the mortgagor. 

(n) In case of mortgagor’s default in payment under cove¬ 
nant No. 1 hereinbefore contained, the mortgagee will be at 
liberty to sell the said shares in the open market or may himself 
purchase them at the current market rate of the stock exchange 
and the mortgagee may in that case complete the blank transfer 
deeds by inserting the name of the purchaser or inserting his own 
name as the case may be and may cause such transfer to be re¬ 
gistered and the sale proceeds shall after deducting all costs and 
charges incurred in making the sale and registration of the shares 
shall be credited to the amount then due to the mortgagee from 
the mortgagor. 

(///) That the mortgagor shall, if required by the mortgagee, 
permit all or any of the shares specified in the schedule hereto 
which have not yet been fully paid up to be revested in the mort¬ 
gagor in such manner as the mortgagee shall think fit. 

{iv) That the mortgagor will indemnify the mortgagee his 
executors, administrators and assign against all costs and liabili¬ 
ties which may be incurred or sustained in respect of the mort¬ 
gaged shares. 

IN WITNESS WHEREOF etc. 

22—Mortgage of shares in a Co. for money borrowed 
to purchase the shares (when shares transferred) 

THIS MORTGAGE etc. (tfs /// Fortn 3). 

shares 

—?nd 


WHEREAS the mortgagor in order to purchase 
in the-Co. limited required the sum of Rs.- 
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the mortgagees advanced to him a loan of Rs.-on the terms 

and conditions hereinafter appearing and on having the repay¬ 
ment thereof with interest secured by the mortgage of the shares • 

when purchased by the mortgagor. 

2. The mortgagor has purchased-ordinary shares 

numbered-to-inclusive in company 

limited and has transferred them to the mortgagee and delivered 
the same with transfer deed duly executed. 

NOW THIS DEED WITNESSES and the parties hereto 
hereby agree as follows:— 

(1) That the mortgagor will repay the aforesaid sum of Covenant 

Rs.-in-monthly instalments of Rs.-each pay- 

able on the-day of each month beginning from the-principal 

day of-next. 

(2) That the mortgagor will pay interest on the sum of.forpay- 

Rs.-or on so much thereof as shall remain unpaid at the n^ent of 

interest 

rate of-per cent per annum. 

(3) That the whole amount of interest due hereunder on 
the date of each monthly instalment of the principal hereinbefore 
fixed shall be paid along with such instalment. 

(4) That the mortgagor will on demand pay all reasonable Cost 
costs incidental to this mortgage. 

(5) That the aforesaid transfer of the said shares has been Transfer of 
made by the mortgagor to the mortgagee as a security for repay- ® 

ment of the said sum of Rs.-with interest and costs in 

manner hereinbefore stated and on the express condition that upon 
payment of all sums due to the mortgagee hereunder the mortgagee 
will at the request and cost of the mortgagor retransfer the said 
shares to the mortgagor or as the mortgagor shall direct. 

(6) That whenever any money becomes payable hereunder Right of 
and the same is not paid, it shall be lawful for the mortgagee to sale to 
sell and transfer all or any of the shares hereby mortgaged with¬ 
out the consent of the mortgagor at the market price then current 

and to pay himself the amount due to him with proper costs and 
expenses of realization and all other proper and usual charges. 

(7) That the mortgagor will duly pay all sums which may 
during the continuance of this security become payable by reason 
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Covenant 
to pay call 
money 


of any call in respect of the said shares and any money which the 
mortgagee shall notwithstanding this agreement be called upon 
to pay and shall pay in respect of any such call shall be repaid by 
the mortgagor with interest at the rate aforesaid on demand and 
until so repaid shall be a charge on the shares hereby mortgaged. 

23—Mortgage by conditional sale® 

THIS MORTGAGE made etc. (as in Form 3). 

WITNESSES as follows:— 


1. In consideration of etc. (as in first part of clause I of 
Form 3) the mortgagor hereby transfers to the mortgagee ALL 
that property described in the schedule hereto TO HOLD the same 
to the mortgagee absolutely for ever subject to the conditions here¬ 
by expressly declared by the parties hereto" that if and when the 

mortgagor repays the said sum of Rs.-to the mortgagor with 

interest thereon at the rate of-per cent per annum com- 

poundable annually (half yearly) on the-day of- 

(and the-day of-) the transfer hereby made shall 

become null and void (or, the mortgagee will at the request and 
cost of the mortgagor retransfer the said property to the mort¬ 
gagor) (or, transfers by way of mortgage by conditional sale the 
property described in the Schedule hereto on the condition that if 

the mortgagor shall fail to repay the said sum of Rs.--with 

interest thereon at the rate of-per cent per annum compound- 

able annually (half yearly) on the-day of-(and the 

-day of-) within-years from this date (or, 

on or before the-day of-) then the transfer hereby 

made shall become an absolute sale in favour of the mortgagee). 


2. The mortgagor hereby covenants with the mortgagee 
that the said property is free from encumbrances. 


This is a form suitable for a simple case. In case of mortgages 
by the Court of Wards, guardians, manager of Hindu families etc. the 
necessary recitals as given in Forms 4, 10, 11 and 12 should be inserted 
with necessary verbal changes. 

^ These words are necessary as tills clause is only a declaration by the 
mortgagor and the condition about redemption requires a declaration of 
the consent of the mortgagee also. 
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3. Interpretation clause —(as in Form 3). 

IN WITNESS WHEREOF etc. 

24—Mortgage by conditional sale by a father of joint 
Hindu family, with a personal covenant to pay** 

THIS MORTGAGE is made (as in Form 10). 

Recitals («?s in Form 10). 

NOW THIS DEED WITNESSES as follows:— 

I. (as in Form}). 

II. In further pursuance of the said .agreement and for the 
consideration aforesaid the mortgagor hereby transfers to the mort¬ 
gagee ALL that property described in the schedule (or first sche¬ 
dule) hereto TO the intent that the said premises shall remain 
and be charged as security in the manner hereinafter mentioned 
for the payment to the mortgagee of the principal money, interest 
and cost in accordance with the covenant hereinbefore contained. 

III. (same as in Form 3) substituting for the words “and 
this deed shall be read etc.” at the end of (ii) the following 
words:— 

"or may foreclose the mortgage hereby made and convert 
the same into an absolute sale in the mortgagee’s favour” 
and add:— 

“(iii) If the mortgagor pays the principal and interest due 
hereunder on the date hereinbefore fixed the transfer hereby made 
shall become null and void (or, the mortgagee shall retransfer the 
said property to the mortgagor).” 

(iv) and (v) (as in Forin 3). 

IN WITNESS WHEREOF etc. 

2 5—Usufructuary mortgage'^—Profit-interest 

THIS MORTGAGE made etc. (as in Form 3). 

WITNESSES as follows:— 

1. In consideration of etc. (as in first para of Cl. I in 
Form 3) the mortgagor hereby transfers by way of usufructuary 

® This is an anomalous mortgage and takes effect both as a simple 
mortgage as well as a conditional sale, the remedy of the mortgagee being 
both sale as well as foreclosure. Such mortgages are common. 

®This is a form suitable for a simple case. In cases of mortgages 


Mortgage 

clause 
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Covenant 
against en¬ 
cumbrances 

Appropria¬ 
tion of 
income 


Redemption 


mortgage to the mortgagee ALL that property described in the 
Schedule (or the first schedule) hereto to the intent that the said 
premises shall remain in possession of the mortgagee as security for 

the repayment to the mortgagee of the said sum of Rs.-in 

accordance with the provision hereinafter contained. 

II. The mortgagor hereby covenants with the mortgagee as 
follows:— 

(i) The said property hereby mortgaged is free from encum¬ 
brances (except the encumbrances mentioned in the second sche¬ 
dule hereto); 

(ii) All the rents and profits of the mortgaged property col¬ 

lected by the mortgagee will after paying the Government re¬ 
venue and cesses and other taxes assessed imposed or charged on 
the said property and defraying the cost of collection and manage¬ 
ment and the costs, if any, incurred in any suit relating to tha 
said property in the civil or revenue court, be appropriated by the 
mortgagee in lieu of interest on the said sum of Rs.-. 

III. The mortgagee hereby covenants with the mortgagor 
that the mortgagor may redeem the aforesaid mortgage at any time 

after-years (or, in the month of Jeth in any year after 

-years) on repayment of the said sum of Rs.--. 

IV. It is hereby agreed between the parties as follows:— 

(1) that the parties shall have all such rights and be 
subject to all such liabilities of a mortgagor and mortgagee 
provided in the Transfer of Property Act, 1882 as may be 
applicable to them. 

(2) that any rents of the mortgaged property for 
tlic period of tlie mortgage remaining unrealized but 
being legally recoverable at the date of redemption shalll be pur¬ 
chased by the mortgagor from the mortgagee at a price equal to 
7S per cent of the total amount of such unrealized rents. 

V. Interpretation clause— (as in For?n 3). 

IN WITNESS WHEREOF etc. 

by father, manager of joint Hindu family or by Court of Wards, the 
recitals should be taken ntjiiatis mutandis from Forms 4, 10, IL 12. o 
this form the mortgagee has no right to sue for the mortgage money. 
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26 —Usufructuary mortgage. (Interest fixed 
Profits liquidating both principal and interest) 

THIS MORTGAGE made etc. (t/i in Form 3). 

WITNESSES as follows:— 

I. In consideration of etc. (tfs /// firsf Para of Cl. I of Form Mortgage 
3) the mortgagor hereby transfers by way of usufructuary mort- 

gage to the mortgagee ALL that property described in the sche¬ 
dule (or the first schedule) hereto to the intent that the said pre¬ 
mises shall remain in possession of the mortgagee as security for the 

payment of the said sum of Rs.-and interest hereinafter 

mentioned. 

II. The mortgagor hereby covenants with the mortgagee as 
follows;— 


(1) {as in Form 25). 

(2) Interest at the rate of-per cent per annum shall be Covenant 

payable from the date hereof on the said sum of Rs._or on 

so much thereof as shall for the time being remain unpaid on 

day of and the-day of-in each year, to pay 

and any interest not paid by the mortgagor on due date and not 
realized from the profits of the mortgaged property in the manner 
herein provided will be added to the principal and shall bear in¬ 
terest at the rate and payable on the half yearly dates aforesaid. 

III. The mortgagee hereby covenants with the mortgagor 
as follows:— 

(1) He will on entering into possession of the mortgaged Appropria. 
property collect the rents and other moneys accruing due and 
payable upon the said property with all care and diligence and 
out of the rents and moneys thus collected will pay the Govern¬ 
ment revenue, cesses and taxes assessed, imposed and charged on 
the mortgaged property and defray the cost of collection and 

management (which shall in no case exceed-per cent of the 

total rents to be collected) and the cost if any incurred in any 
suit relating to the said premises in a civil court or in a revenue 
court and will apply the balance first in teduction or payment of 
the interest due hereunder and then in reduction or payment of 
the principal money hereby secured. 

25 


income 
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(2) The mortgagor may at any time after five years from 
the date hereof pay to the mortgagee any sum of money not less 

than Rs.-on account of the moneys hereby secured and all 

sums so paid shall be applied first in reduction of the interest then 
due hereunder and then in reduction or payment of the principal. 

(3) On the principal moneys and interest hereby secured 
being paid off in the manner hereinbefore mentioned or other¬ 
wise, the mortgagee will retransfer the mortgaged property to the 
mortgagor and will put him in possession (provided that nothing 
herein contained shall entitle the mortgagor to be put in possession 
before the end of the Fasli year in which the said moneys and 
interest have been paid off)."' 

IV. (as No. IV (1) in Form 2 5). 

V. Interpretation clause—(« /;/ Form 3). 

IN WITNESS WHEREOF etc. 


27 —Usufructuary mortgage by a Hindu widow, 
reversioner consenting (mortgage money left 
with mortgagee to pay off old debts) 

THIS MORTGAGE is made on the-day of-— 

BETWEEN AB etc. (hereinafter called "the mortgagor”) of the 
first part AND CD etc. (hereinafter called "the mortgagee”) of 
the second part AND EF etc. of the third part. 


Recital 

about 

mortgagor’s 

estate 


WHEREAS— 

(1) XY, the deceased husband of the mortg.agor was the 
owner of the property described in the schedule hereto; 


Necessary if property is agricultural. . j u fmm 

A Hindu widow can mortgage the property inherited ^ 

;er husband or son only in case of necessity or for t e ene t o 
state. When after her death a mortgage made by her is , J, 

he reversioners the mortgagee can succeed only on proof of ac 
,ecc«ity or benefit to the estate or of the fact that he had 
nd lm,a fide Inquiry as to the existence of such necessity. „ 

he next reversioner is not by itself sufficient to bind ot er 
lut would be good evidence of the existence of a necessity ^ 

nortgage. In a mortgage by her all the circumstances showing 

leceslity for the mortgage should be recited as in a ^ be 

nanager of a joint family. If the next reversioner agrees he sho 

n.ide party to the mortg.ige. 
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(2) The said XY who was a HINDU governed by the Mitak- 
shara school of Hindu Law died leaving the mortgagor as his 
widow and heir; 

(3) The said EF is the brother’s son and is the present next 
reversioner of the said XY; 

(4) The said XY was at the time of his death indebted to About 
the several persons whose names with particulars of their debts 

are mentioned below:— 

(d) GH etc. for a loan taken on a bond dated-at an 

interest of 15 per cent per annum, total sum due up to date being 
Rs.-; 


mortgage 


{b) JK etc. for a loan taken on a simple mortgage deed 

dated-at an interest of 12 per cent per annum, total sum 

due up to date being Rs.-; 

(f) LM etc. for a loan taken on a promissory note dated 

-at an interest of 18 per cent per annum, total sum due 

up to dace being Rs.-; 

(</) NP & Co. for Rs.-being the balance of the price 

of a motor car purchased by the said XY carrying interest at 12 
per cent per annum, total sum now due being Rs.-. 

(5) The total annual income of the property left by the said 

XY is Rs.-which is barely sufficient for the maintenance of 

the mortgagor and the burden of interest on the aforesaid debts 
is increasing day by day; 

(6) A part of the residential house of the mortgagor has 

fallen during the recent rains and a sum of Rs.-is needed 

for its repair and prevention of further damage; 

(7) The mortgagee has agreed to advance to the mortgagor ^grec- 

a sum of Rs.-to liquidate the aforesaid debts and to meet ment for 

the expenses of the said repairs on the repayment thereof with 
interest at 9 per cent per annum being secured by a usufructuary 
mortgage of the property described in the schedule hereto in the 
manner hereinafter appearing and on the said EF also consenting 
to the said mortgage; 

{8} Having regard to the necessity for raising the said loan Consent of 
and to the immense benefit to the estate resulting therefrom the ^^''‘^rsioner 
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Covenant 
for pay¬ 
ment 


Covenant 
to pay 
creditors 


said EF has agreed to give his consent to the said mortgage and to 
join in this mortgage deed as a token of such consent; 

NOW THIS DEED WITNESSES as follows:— 

I. In pursuance of the said agreement and in consideration 

of the sum of Rs.-out of which a sum of Rs.-has been 

retained by the mortgagee for payment to the various creditors 
hereinbefore mentioned and Rs.-has been paid by the mort¬ 

gagee to the mortgagor (the receipt of which the mortgagor here¬ 
by acknowledges) the mortgagor with the consent and concur¬ 
rence of the said EF hereby testified hereby transfers by way of 
usufructuary mortgage etc. as I {in Form No. 26). 

II, III and IV. {as in Form 26). 

V. The mortgagee hereby covenants that he will pay and 
discharge the various debts specified in para 4 of the recitals hereof 
and will always indemnify and save harmless the mortgagor and 
her property from all claims, demands and cost in respect of the 
said debts or under the bonds, promissory notes or mortgage deeds 
by which they arc secured. 

VI. Interpretation clause —{as in Form 3). 

IN WITNESS WHEREOF etc. 


28—Usufructuary mortgage, with a personal cove¬ 
nant to pay, by the manager of a joint Hindu 
family, all members joining^ 

THIS DEED OF MORTGAGE is made etc. {as in Form 11). 

Recitals (^s in Form 11). 

NOW THIS DEED WITNESSES as follows:— 

I. In pursuance of the said agreement and in consideration 
of the sum of Rs.-consisting of Rs.-due to the mort¬ 
gagee on the pronotc dated-and Rs.-now advanced 

by the mortgagee to the mortg.igor (the receipt of which the 
mortgagor hereby acknowledges) the mortgagor hereby covenants 
with the mortgagee— 

’’ This is an .anomalous mortgage being a combination of simple and 
usufructuary mortgage, one of the common forms in vogue. 
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(1) that the mortgagor will pay to the mortgagee the said Covenant 

sum of Rs.-within-years of the date hereof and interest 

thereon or on so much thereof as shall for the time being remain 

unpaid at the rate of-per cent per annum in the manner 

hereinafter appearing; and 

(2) that the mortgagor will on demand pay all reason-Costs 
able costs incidental to this mortgage; 

II. For the consideration aforesaid and in further pursuance Mortgage 
of the said agreement the mortgagors hereby grant and transfer 

by way of simple as well as usufructuary mortgage to the mort¬ 
gagee ALL that property described in the schedule hereto to the 
intent that the said premises shall remain in possession of the mort¬ 
gagee and be charged by way of simple as well as usufructuary 
mortgage as security for the payment to the mortgagee of the 
said principal money and interest in accordance with the covenants 
herein contained. 

III. The mortgagor hereby covenants with the mortgagee Covenant 

that the said premises are free from encumbrances (except the en- 
encombrances mentioned in the second schedule hereto). cumbrancci 

IV. It is hereby agreed and declared FIRST that the said Liquidation 
premises shall remain in possession of the mortgagee until the said mort- 
principal money and interest have been fully paid off either |^y 8^8® 

the usufruct of the property in the manner hereinafter mentioned 

or otherwise and that if and when the said sum of Rs.-with 

interest thereon shall be liquidated in the manner herein provided 
out of the income of the said property or be paid to the mortgagee 
or partly so liquidated and partly so paid the said property shall 
at the request and cost of the mortgagor be transferred to him, 

AND (SECONDLY) that if the said sum of Rs.-with in-Clause 

terest thereon shall not be liquidated in the manner herein pro- 
vided or paid to the mortgagee within the aforesaid period of ten 
years the mortgagee may forthwith enforce against the said pre¬ 
mises all or any of the remedies of the holder of a simple mort¬ 
gage and these presents shall in that case be read and construed also 
as a simple mortgage as defined by the Transfer of Property Act, 

1882. 

V. {As III (/) in Form 26). 



390 


MORTGAGE—PRECEDENTS 


VI. (As IV (1) in Form 25), 

VII. Interpretation clause— (as in Form 10). 

IN WITNESS WHEREOF etc. 

29—Usufructuary mortgage for a fixed term, on 

condition that the principal and interest would 

be satisfied by the usufruct 

THIS MORTGAGE is made etc. (as in Form 3). 

WITNESSES as follows:— 

I. (as 1 of From 2 5) with the addition of the words *'for 

the term of-years” before the parcels. 

II. The mortgagor hereby covenants with the mortgagee 
that the said property is free from encumbrances (except those 

mentioned in the second schedule hereto, to which this mortgage 
is subject). 

III. It is hereby agreed as follows;— 

(1) The mortgagee will collect the rents and profits of the 
mortgaged property and after paying the land revenue cesses and 
other taxes assessed imposed or charged on the said property and 
defraying the cost of collection and management and all other 
costs and expenses incurred by the mortgagee in suits in connec¬ 
tion therewith appropriate the balance in liquidation of his afore¬ 
said debt. 

(2) On the expiry of-years from the date hereof, the 

whole of the aforesaid debt shall be deemed to have been fully 
paid off by the usufruct of the mortgaged property and the mort¬ 
gagee will at the cost of the mortgagor retransfer the said property 
to the mortgagor discharged from the aforesaid debt and all claims 
and demands in respect thereof. 

IV. (As IV(1) in Form 25). 

V. Interpretation clause— (as in Form 3). 

IN WITNESS WHEREOF etc. 

30—Usufructuary mortgage of leasehold 

land and house 

Commencement and Recitals (<7S in Form 16). 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the aforesaid agreement and in consi- 
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deration of the sum of Rs.-borrowed by the mortgagor from 

the mortgagee (the receipt of which is hereby acknowledged) the 
mortgagor hereby (i) assigns to the mortgagee ALL the said lease¬ 
hold land described in the schedule hereto TO HOLD the same 
to the mortgagor for the unexpired residue of the term of the 
said lease, and («) transfers to the mortgagee ALL that house, 
garage, outhouses, stables and well standing on the said land and 
described in the schedule hereto TO HOLD the same to the mort¬ 
gagee, in both cases as a usufructuary mortgagee in possession on 
the terms and conditions hereinafter mentioned. 

{Rest as in Form 25). 

31 —Memo to accompany deposit of title deeds (to 
secure a loan, or further advances, or current 
account, or money to be due in business 

transaction) 

THIS MEMORANDUM made by me AB etc. WITNESSES 
as follows:— 

The title deeds mentioned in the first schedule hereto 
relating to the property fully described in the second schedule 
hereto have been delivered and deposited by me today to and 

with CD etc. for securing the payment to him on the-day 

of_of the sum of Rs.-borrowed by me today with 

interest thereon at-per cent per annum (and also, with the 

payment to him of any further sum that I may borrow from him 
from time to time with interest thereon at the aforesaid rate) 
(or, the payment to him of all such sums of money as arc now 
due or shall from time to time or at any time be due to the said 
CD from me either on current account or for money advanced or 
paid or in respect of bills, drafts, or notes accepted, paid or dis¬ 
counted, interest, commission or any other usual or lawful charges 
together with all cost and expenses which may be incurred in res¬ 
pect of the premises). 

Dated the- Signed- 

(This will require registration if the sum secured exceeds 
Rs, 100—vide preliminary Note "Registration ). 
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32-Memo of deposit of title deeds in pursuance 
an equitable mortgage already effected 
(not requiring registration) 

Modify the preceding precedent in the following manner — 

1. Between the words "CD etc." and "for securing" add 
the words in pursuance of oral agreement previoudy made with 


2. After the words "payment to him" wherever they 
occur, add m accordance with the aforesaid oral agreement”. 

3. Delete clause 2. 


Memorandum to accompany deposit of title deeds 
to secure a loan (short form which will not 

require registration) 

h AB etc. hereby declare that, as agreed upon in person, I 
have this day deposited the title deeds specified in the subjoined 
hst with you to secure the repayment to you on demand (or. on 

t le ) of the sum of Rs.^-already lent by you to me 

together with interest thereon at-p.c. p.a. (or to secure 

the repayment with interest of the sum of Rs.-borrowed 

by me from you this day on the execution of a promissory note). 


34—English Mortgage*" 
THIS MORTGAGE made etc. (as in Form 3). 
WITNESSES as follows:— 


1. (as in Form 3). 

2. For the consideration aforesaid the mortgagor hereby 

transfers to the mortgagee ALL that property described in the 
schedule (first schedule) hereto belonging to the mortgagor TO 
HOLD the same to the mortgagee absolutely subject to the condi¬ 
tion that if the said sum of Rs.-with interest shall be paid 


This form of mortgage is rare in the mofassil and is often confused 
with a mortgage by conditional sale. 
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on the day hereinbefore mentioned in accordance with the cove¬ 
nant hereinbefore contained the said premises shall at the request 
and cost of the mortgagor be reconveyed to him. 

3. The mortgagor hereby covenants with the mortgagee 
that the said premises are free from encumbrances (except those 
specified in the second schedule hereto subject to which this mort¬ 
gage is made). 

4. Add, if necessary, a clause giving potver of sale {as in 
cl. % or 9 of the General forms of Covenants and Provisos on 

p. 340—341). 

5. Add, if necessary a clause for appointment of receiver 
{as in CL 10 or 11 of the General Forms of Covenants and Pro¬ 
visos on p. 341). 

6. Interpretation Clause (fls in Prec. 3). 

'a 

35—English mortgage of an insurance policy 


THIS MORTGAGE etc. {as in Form 3). 

WHEREAS the mortgagor is entitled to the policy of life 
insurance hereinafter described; 

AND WHEREAS at the request of the mortgagor'the mort¬ 
gagee has agreed to lend him the sum of Rs. upon having 

the repayment thereof with interest secured by a mortgage of 
the said policy in manner hereinafter appearing. 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said agreement and in consideration Covenant 


of the sum of Rs. 


{as in Form 3). 


to pay 


2. In further pursuance of the said agreement and for 
consideration aforesaid the mortgagor hereby assigns to the- 


gagee ALL that policy of assurance (hereinafter called the "said 

policy”) effected with the-Assurance Company dated the 

_Jay of-and numbered-whereby the life of the 

mortgagor is insured in the sum of Rs.-and all moneys in¬ 

cluding bonuses accrued and to accrue hereafter which shall be¬ 
come payable under the said policy TO HOLD the same to the 
mortgagee absolutely subject to the condition that if the said 
sum of Rs._with interest shall be paid on the day herein- 
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before mentioned in accordance with the covenant hereinbefore 
contained the said policy shall at the request and cost of the mort¬ 
gagor be re-assigned to him. 

3. The mortgagor hereby covenants with the mortgagee as 
follows:— 


Covenant 
to pay 
premia 


Covenant 
to renew 
void policy 


Mort¬ 
gagee’s right 
in case of 
default 


(/) That he will duly pay the premia and other moneys 
payable for keeping up the said policy or any substituted policy 
and produce the receipts for the same to the mortgagee on demand 
and will not do or suffer anything whereby the said policy may 
become voidable or void; 

(//) that if any such policy is or shall become voidable or 
void the borrower will immediately at his own cost do all things 
necessary for restoring or renewing the same and will deliver any 
substituted policy to the mortgagee and such substituted policy 
and the moneys to become payable under the same shall be sub¬ 
ject to the covenants hereinbefore contained in the same manner 
and to the same extent as the policy hereby mortgaged and the 
moneys to become payable thereunder; and 

(///) that in case of default on the part of the mortgagor In 
the performance of any of the above covenants the mortgagee 
may at the cost of the mortgagor do what is necessary to make 
good such default, and all costs and expenses incurred in so doing 

with interest at-p.c. p.a. from the date they are incurred 

to that of payment by the mortgagor shall be charged on the 
said policy or renewed policy. 

4. Interpretation clause —{as in Form 3). 

IN WITNESS WHEREOF etc. 


36—Mortgage of share in a Partnership business'*’ 

THIS MORTGAGE is made etc. (rts in form 3). 

WHEREAS— 

(1) The mortgagor and certain other persons are carrying 
on in partnership the business of manufacture of ice and running 
cf Cold Storage at Hapur in the District of Meerut under the 

For rights of a mortgagee of a partner’s interest sec Section 29 of 
the Indian Partnership Act. 
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firm name of Indian Cold Storage and the said partnership has 

been formed under a deed of partnership dated the-on 

the terms and conditions mentioned therein. 

(2) The mortgagor is indebted to the mortgagee in the sum 

of Rs. 5,000 under a bond dated-; 

(3) The mortgagor has requested the mortgagee to lend to 
him the further sum of Rs. 10,000 to enable him to bring an 
additional capital of Rs. 10,000 into the said partnership business 
which the mortgagee has agreed to do on having the repayment 
of the said sum of Rs. 5,000 so owing to him as aforesaid as well 
as the said sum of Rs. 10,000 to be advanced by him with interest 
secured to them in the manner hereinafter appearing. 

NOW THIS DEED made in pursuance of the said agree¬ 
ment and in consideration of the sum of Rs. 5,000 so owing to 
the mortgagee as aforesaid and of the sum of Rs. 10,000 now paid 
by the mortgagee to the mortgagor (the receipt of which the 
mortgagor hereby acknowledges) W^ITNESSES as follows:- 

1. The mortgagor covenants with the mortgagee as fol¬ 
lows: 

Covenant about payment of Rs. 15,000 ivith interest as in 

Precedent No. 3, covenants I (1) and (2). 

2. The mortgagor hereby assigns to the mortgagee ALL 
his interest in the capital of the said partnership business of Indian 
Cold Storage including the sum of Rs. 7,000 now standing to the 
credit of the mortgagor in the books of the said partnership busi¬ 
ness, the said sum of Rs. 10,000 so to be brought in by him as an 
additional capital as aforesaid and all such further moneys as from 
time to time hereafter be brought into the said partnership busi¬ 
ness by the mortgagor, whether by accumulation of profits or 
otherwise AND all the interest due or to accrue due in respect 
of such capital AND all the share and interest of the mortgagor in 
all and every one of the debts property and effects of every des¬ 
cription, present as well as future, payable or belonging to the 
said partnership TO HOLD to the mortgagee absolutely subject 
to redemption on payment of the said sum of Rs. 15,000 with 
interest on the day hcrcbcfore mentioned in accordance with the 
covenants hereinbefore contained. 
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Recital of 
mortgage 


Agree¬ 
ment of 
loan 


3. The mortgagee hereby covenants with the mortgagor 
that upon payment by the mortgagor of all sums due to the 
mortgagee hereunder in manner herebefore stipulated the mort¬ 
gagee shall, at the request and cost of the mortgagor, re-assign the 
mortgaged premises to the mortgagor. 


4. The mortgagor hereby covenants with the mortgagee 
that he Will at all times during the continuance of this security 
S«ve to the mortgagee all such information as to business and 
assets of the said partnership firm of Indian Cold Storage as he 
shall reasonably require and as it shall be lawful for the mort¬ 
gagor to give and also if all the partners in the said firm shall 
consent will allow the mortgagee to inspect the partnership books 
and to make copies and extracts from them. 

IN WITNESS WHEREOF etc. 


37 —Sub-mortgage (simple)’^ 

THIS MORTGAGE etc. (t/s in Form 3). 

WHEREAS— 

(1) By a deed of usufructuary mortgage dated the_ 

XY etc. owner of the property described in the schedule hereto 

mortgaged the same to the mortg.agor for Rs.-and agreed 

infer nlia that the usufruct of the said property should be taken 

by the mortgagor in lieu of interest on the said sum of Rs.- 

and that the mortgage should be redciemablc at any time after 
-years on payment of the said sum of Rs.-; 

(2) The mortgagor has since been in possession of the said 

property and the said principal sum of Rs,-is still due to 

him on the said mortgage; 

(3) The mortgagee has agreed to lend to the mortgagor a 
sum of Rs. upon having the repayment thereof with in¬ 
terest secured in the manner hereinafter appearing. 


’■‘Sub-mortgage means a mortgage of the mortgagee rights. The 
j>iib-mortgogec acquires all the right and remedies of the original mort- 
.igee who cannot exercise those rights so long as the sub-mortgage 
subsists. The sub-mortgagee can enforce the original mortgage against 
the original mortgagor, the original mortgagee remaining only in the 
position of a surety. 



SUB-MORTGAGE 




NOW THIS DEED WITNESSES as follows:— 

I. In pursuance of the aforesaid agreement and in consi- Covenant 

deration of the sum of Rs.-advanced by the mortgagee (the ° 

receipt of which the mortgagor hereby acknowledges) the mort¬ 
gagor hereby covenants etc.- (<75 in Form 3). 

II, In further pursuance of the aforesaid agreement and for Sub-morc- 
the consideration aforesaid the mortgagor hereby assigns to the 
mortgagee ALL that debt secured by the aforesaid deed of usufruc¬ 
tuary mortgage and all the rights, remedies and securities express¬ 
ly or impliedly contained in or conferred upon the mortgagor by 

the aforesaid deed of usufructuary mortgage TO the intent etc. 

(Rest as in Fom 3). 

3 8—Ditto (usufructuary) 

Commencement and recitals (as in Form 37). 

NOW THIS DEED WITNESSES as follows:— 

I. In pursuance of the aforesaid agreement and in considera¬ 
tion of the sum of Rs.-advanced by the mortgagee (the 

receipt of which the mortgagor hereby acknowledges) the mort¬ 
gagor hereby (/) assigns to the mortgagee ALL that debt secured 
by the aforesaid deed of usufructuary mortgage and all the rights, 
remedies and securities expressly or impliedly contained in or con¬ 
ferred upon the mortgagor by the aforesaid deed of usufructuary 
mortgage TO HOLD the same to the mortgagee subject to the 
right of redemption hereinafter provided and (ii) transfers to the 
mortgagee ALL that property comprised in the aforesaid deed 
of usufructuary mortgage TO HOLD the same to the mortgagee 
as usufructuary mortgagee on the terms and conditions herein¬ 
after contained and subject to such right of redemption as subsists 
by virtue of the aforesaid deed of usufructuary mortgage and to 
the right of redemption by the mortgagor hereinafter provided. 

II. (Coi'cnan/s as in Form 25 or any other covenants agreed 
7ipon). 

39 —Agreement of Pledge of movables 

MEMORANDUM OF AGREEMENT made the-day 

of-BETWEEN AB etc. (hereinafter called "the borrower”) 
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Pledge 

clause 


Loan 

Interest 


Expenses of 

warehouse- 

ing 

Expenses 
of repairs 
Other costs 

Covenant 
to pay 


Lender’s 
liability 
for losses 

Power of 
sale 


of the one part AND CD etc. (hereinafter called "the lender”) 
of the other part. 

WHEREBY IT IS AGREED as follows:— 

1. The lender has lent the sum of Rs.-(the receipt of 

which the borrower hereby acknowledges) and the borrower has 
delivered to the lender the articles belonging to the borrower and 
specified in the schedule hereto (or, the goods specified in the 

schedule hereto stored in the godown at-the key of which 

has been handed over by the borrower in token of such delivery) 

by way of pledge for securing the payment on or before the- 

day of-next of- 

{a) The said loan of Rs.-; 

{b) Interest thereon from this date at the rate of- 

per cent per annum, compoundablc half yearly on the- 

and the-in each year; 

(r) The expenses of warehousing the said goods; 

{(!) The expenses of keeping the said articles in proper re¬ 
pairs; 

(r) All other costs, charges and expenses (if any) which the 
lender may be entitled by law to add to his security. 

2 . In consideration of the said loan the borrower hereby 
personally promises to repay the said several items specified in the 
last preceding clause; 

3. The lender shall not be liable to the borrower for any 
involuntary losses which may occur during his custody of the said 
articles (goods) or by reason of the sale thereof; 

4. The power of sale conferred by law on the lender shall 
be exercisable by public auction or private contract in respect of 
the entire articles (goods) in one lot or in several lots at the dis¬ 
cretion of the lender; 

5. Before exercising such power of sale as aforesaid the 
lender shall give at least one month’s notice to the buyer.’^ 

IN WITNESS WHEREOF etc. 


* ‘ In the absence of such a contact, the borrower is entitled to a 
reasonable notice under Section 176, Contract Act. It is better to make 
a definite contract to avoid disputes as to what is a "reasonable notice. 
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40 —Ditto of a printing press (another form) 

THIS DEED made etc. (^5 in Form 39). 

WITNESSES as follows:— 

1. In. consideration of the loan of Rs.-advanced by Covenant 

the lender to the borrower the borrower hereby covenants with to pay 
the lender that he will repay the said loan on or before-, 

with interest at-per cent per mensem from the date hereof 

in half yearly payments on the-and the in each 

year and any interest not paid on due date will be added to the 
principal and bear interest at the rate and payable on the dates 
aforesaid. 

2. For the consideration aforesaid the borrower hereby pledge 
delivers to the lender by way of pledge as defined in Section 172 

of the Indian Contract Act, 1872 ALL that printing press and 
other connected movable property set forth in the schedule here¬ 
to to be held by him as security for the repayment of the afore¬ 
said loan with interest in the manner herein provided. 

3. The lender hereby permits the borrower to use the said Borrower 
property and the borrower hereby covenants that during the conti- 
nuance of this security so long as he will use the said property he pledged 
will at his own expense maintain and keep the same in substantial article 
order and repair, and will from time to time during the conti¬ 
nuance of this security replace all such of the plant, engines, 
machinery, type, utensils and implements of trade set forth in the 
schedule hereto as may from decay, destruction or other cause be¬ 
come useless or unadapted for the purpose for which they were 
intended with new substitutes or proper plant, engines, machinery, 

type, utensils and implements respectively so that the work of the 
printing press hereby pledged continues to be carried on as 
efficiently as it is carried on now. 

4. Provision for insurance —{see (3) of Form 18 on Insurance 

366). 

5. The borrower hereby covenants that all plants engines, Additions 

machinery, type, utensils and implements of trade which shall at 

... «■ 1 -- -It 1 eluded m 

any time during the continuance of this security be brought upon 


and used in the said printing press sh.ill become included in this 


security 
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Right of 
pawnee 


security and be subject to the powers and covenants therein 
contained. 

6. The borrower further covenants with the lender that in 
case any interest payable hereunder is not paid within 30 days 
after due date, the whole sum hereby secured shall become pay¬ 
able at once, and in case of default in payment of the whole sum 
becoming so payable or in payment of the principal money here¬ 
by secured with interest thereon on the date aforesaid or in the 
performance of any of the covenants by the borrower herein¬ 
before contained the lender may enforce all or any of the reme¬ 
dies of a pawnee provided by law, provided that in case of sale 
of any part of the pledged property a previous notice of two 
months shall be given to the borrower. 

7. (Interpretation clause). 

IN WITNESS WHEREOF etc. 

41—Reconveyance (Mortgagee foregoing his claim 

to arrears of rent) 

THIS RECONVEYANCE is made on the-day of- 

BETWEEN AB etc. (hereinafter called "the mortgagee”) of the 
one part AND CD etc. (hereinafter called "the mortgagor”) of 
the other part. 

WHEREAS the mortgagor usufructuarily mortgaged in 
favour of XY deceased husband of the mortgagee the property 
described in the first schedule hereto by a mortgage deed dated 
the-for a sum of Rs.-. 

AND WHEREAS the said XY has died and the mortgagee 
being his widow and the sole heir h.is agreed to accept the sum of 
Rs.-only in full discharge of all her claims under the afore¬ 

said mortg.tge deed and also to forego her claim to the amount of 
the arrears of rent which the mortgagor is under the terms of the 
aforesaid mortg.age deed bound to pay to the mortgagee at the 
time of redemption. 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of the sum of Rs.-P^id by the 

mortgagor (the receipt of which the mortgagee hereby acknow- 
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ledges) the mortgagee hereby reconveys to the mortgagor ALL 
the said mortgaged property described in the Schedule hereto TO 
HOLD the same to the mortgagor for ever freed and absolutely 
discharged from all principal moneys and interest secured by the 

said deed of mortgage dated the-and all claims and demands 

on account thereof. 

2. The mortgagee hereby covenants with the mortgagor 
that she or her deceased husband XY has not done or knowingly 
suffered or been party or privy to any act, deed or thing whereby 

the said property or any part thereof is, can, or may, be encum¬ 
bered. 

For the consideration aforesaid the mortgagee hereby 

assigns to the mortgagor all the arrears of rent of the mortgaged 

property particulars of which arc detailed in the second schedule 
hereto. 

4. Interpretation clause —{as in Vorm 3). 

IN WITNESS etc. 


42 Ditto, Si'ffiple foTin (to be endorsed on the 

mortgage deed) 


THIS DEED made on the-day of-BETWEEN 

the within named parties WITNESSES that in consideration of 
the mortgagee having paid the whole money due on the within 
written deed of mortgage (the receipt of which is hereby 
acknowledged) the mortgagor hereby {as I of Form 4). 

Signature of the mortgagee. 


43—Release of part of the mortgaged property in 
favour of a purchaser from the mortgagor, 

(Mortgagor joining) 

this RELEASE is made on the-Jay of_ 

BETWEEN AB etc. (hereinafter called "the mortgagee”) of the 
first part AND EF etc. (hereinafter called "the mortgagor”) of 
the second part AND CD etc. of the third part. 
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WHEREAS by a deed of mortgage dated the-the 

mortgagor mortgaged to the mortgagee ALL that property des¬ 
cribed in the schedule hereto together with other property be¬ 
longing to him to secure a loan of Rs.-with interest; 

AND WHEREAS the mortgagor has by a deed of sale dated 

the-sold the property described in the schedule hereto to 

the said CD; 

AND WHEREAS at the request of the mortgagor the mort¬ 
gagee has agreed to release the said property from his security on 

the said CD paying to the mortgagee the sum of Rs.-in part 

payment of the debt due to him on the aforesaid deed of mort¬ 
gage- 

NOW THIS DEED WITNESSES as follows;— 

1. In pursuance of the said agreement and in considera¬ 
tion of the sum of Rs.-paid by the said CD to the mortgagee 

(the receipt of which the mortgagee hereby acknowledges and 
which the mortgagee will credit to the debt payable to him under 
the aforesaid deed of mortgage) the mortgagee hereby assigns and 
releases to the said CD ALL that property described in the sche¬ 
dule hereto TO HOLD the same to the said CD absolutely freed 
and discharged from the aforesaid deed of mortgage and from all 
moneys secured thereby and all claims and demands in respect 
thereof. 

2. It is hereby declared that nothing herein contained shall 
prejudicially affect the security of the mortgagee under the afore¬ 
said deed of mortgage upon the remaining property for the 
balance of the debt now payable and interest hereinafter to accrue 

duo. 

IN WITNESS WHEREOF etc. 

44—Receipt of mortgage money'® 

I, AB etc. have this day received from CD etc. the sum of 
Ks.-in full payment of the money due to me under the 

i^This receipt docs not require registration and is usually resorted to 
avoid registration necessary in case of reconveyance or re east, 
extinguishment of mortgage. 
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mortgage deed dated the-and have returned (am returning) 

the said mortgage deed to the said CD, (or, under the within 
mortgage decd)).^^ 

(Signed) Mortgagee 

Dated- 

45—Agreement reducing rate of interest and 

extending time of payment 

AN AGREKMENT made on the-day of-BET¬ 

WEEN AB etc. (hereinafter called "'the mortgagor”) of the one 
part AND CD etc. (hereinafter called "the mortgagee”) of the 
other part. 

WHEREAS by a deed of mortgage dated the-to which 

this deed is supplimcntal (and which is hereinafter called "the 
Principal Deed”) the mortgagor mortgaged the property therein 

specified to secure a loan of Rs.-and agreed to repay the 

same with interest at 12 per cent per annum within ten years. 

AND WHEREAS owing to depression in the economic con¬ 
ditions in the country and to a general fall in the rate of interest, 
the parties have agreed to reduce the rate of interest stipulated in 
the principal deed to 9 per cent per annum compoundable annual¬ 
ly instead of half yearly as therein provided, and also to extend the 
time of payment by another two years. 

NOW THESE PRESENTS WITNESS and the parties hereto 
hereby agree as follows:— 

(1) With effect from the-the interest payable under 

the principal deed shall run at the rate of 9 per cent per annum 
instead of 12 per cent per annum as therein provided, and shall 
be compoundable yearly instead of half yearly as therein provided. 

(2) The principal and interest secured by the principal deed 
shall be payable within twelve years of the date of the principal 
deed instead of within ten years as therein provided. 

(3) Save as varied as aforesaid, all the conditions and cove¬ 
nants of the principal deed shall remain in full force and effect. 

IN WITNESS WHEREOF etc. 


These words should be substituted if the receipt is endorsed on 
the deed itself. 
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46 —Agreement extending time of payment, mort¬ 
gagor agreeing to pay higher rate of interest 

AN AGREEMENT made on the-etc. 

WHEREAS by a deed of mortgage dated-the mort¬ 

gagor mortgaged certain property specified therein in favour of 

the mortgagee for the sum of Rs.-payable within 15 years 

of the date of the said deed of mortgage, and bearing interest at 
5 per cent per annum; 

AND WHEREAS the mortgagor finding it difficult to liqui¬ 
date the said debt of Rs.-within the aforesaid period of 

15 years requested the mortgagee to extend the time of payment 
by two years, i.e., upto the-in consideration of the mort¬ 

gagor paying interest at the rate of six per cent per annum instead 
of five per cent per annum as provided in the aforesaid deed of 

mortgage dated the-and the mortgagee has agreed to do 

the same. 

NOW THESE PRESENTS WITNESS as follows;— 

1. In consideration of the mortgagor paying interest at the 

rate of six per cent per annum from and after the date of these 
presents the mortgagee hereby extends the time for payment of 
the said loan secured by the aforesaid deed of mortgage dated 
-from the-to the-. 

2. In consideration of the extension of time granted as 
aforesaid the mortgagor hereby agrees to pay interest on the said 
loan secured by the aforesaid mortgage deed at the rate of six per 
cent per annum from the date of these presents instead of five per 
cent per annum as mentioned in the aforesaid mortgage deed. 

3. It is hereby agreed and declared that save and except so 
far as the same is expressly varied by these presents the aforesaid 

mortgage deed dated the-and every thing contained therein 

shall remain in full force and effect. 

IN WITNESS WHEREOF etc. 

47—Charge Clause 

Af/i’r proi'iding for au agreenieiit to Pay money in the appro¬ 
priate deed relating to any transaction, add the following clause 



FURTHER CHARGE 


405 


*'The-hereby declares that the property described in 

the schedule hereto shall henceforth be a security for and be 

charged with the payment of the said sum (annuity) of Rs.- 

hereinbefore agreed to be paid.’* 

or 

**To secure the payment of the money (annuity) hereinbefore 

agreed to be paid, the-hereby charges the land described in 

the schedule hereto.” 

48—Deed of further charge (with variation for 

security for future advances) 

THIS DEED OF FURTHER CHARGE is made, etc., {as in 
Form 3). 

(1) By a deed of mortgage dated the-day of- 

the mortgagor mortgaged by way of simple mortgage to the mort¬ 
gagee the property described in the schedule thereto to secure a 

loan of Rs.-with interest at the rate and on the conditions 

mentioned in the said deed of mortgage. 

(2) The said sum of Rs.-still remains due to the mort¬ 

gagee on the aforesaid deed of mortgage but all interest thereon 

has been paid up-to-date (or, the sum of Rs.-is now due 

on account of principal and interest on the aforesaid deed of 
mortgage). 

(3) The mortgagee has agreed to lend to the mortgagor a 

further sum of Rs.-upon the same security and on the terms 

hereinafter expressed. 

(4) It has also been agreed between the parties hereto that 

security should at the same time be given for any future advances 
the mortgagee may make to the mortgagor upto the limit of 
Rs.-. 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said agreement and in consideration 

of the sum of Rs.-advanced by the mortgagee (the receipt 

of which the mortgagor hereby acknowledges) the mortgagor 
hereby covenants, etc, {covenant to pay—as in para 1 of Form 3). 
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2. The mortgagor hereby declares that all the property com¬ 
prised in the aforesaid deed o£ mortgage shall henceforth be a 
security for and be charged with as well the payment of the said 

sum of Rs.-now lent with interest due hereunder (and all 

such further sums of money not exceeding in the aggregate the 

sum of Rs.^-as may be hereafter lent by the mortgagee to 

ilic mortgagor with interest thereon) as also the payment of the 
sums secured by tlie aforesaid deed of mortgage (and that no 
part of the said property shall be redeemable until both the said 
sums have been fully paid to the lender).^® 

3. All the powers, provisions and covenants contained or 
unplied in the aforesaid deed of mortgage in relation to the moneys 

^ccurcd thereby shall be applicable to the said sum of Rs.- 

hereby secured and the interest thereon (and also to all such fur¬ 
ther sums as may be advanced under the covenant hereinbefore 
contained with interest thereon) and to this security as fully as 
if the same had been herein set out and specifically made applic¬ 
able thereto. 

IN WITNESS, etc. 

49—Memorandum of further charge endorsed 

on the mortgage deed 

I, the within-named AB hereby charge tlic within mortgaged 

prupei’ty witli the jsayment of the further sum of Rs.^--this 

dav advanced to me bv the within-named CD with interest 
* « 

rhereo]! at tlie rate of-per cent per annum AND I declare 

that all the covenants, powers, and provisions contained in the 
within written deed shall operate and take effect in like manner 
for securing payment of the moneys hereby secured as if the 
same moneys had foiined part of the moneys secured by the with¬ 
in written mortgage. 

IN WITNESS WHEREOF I the said AB have signed this 

endorsement on the-day of-. 


Neeess.iry in case of English morrg.igc or mortgage by conditional 

sale. 
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50—Further charge on a usufructuary mortgage 

(when interest stipulated) 

THIS DEED, etc. (as in Form 3). 

WHEREAS— 

(1) By a deed of mortgage dated-the mortgagor has 

mortgaged by way of usufructuary mortgage the property des¬ 
cribed in the schedule thereto for Rs.-on condition that he 

will appropriate the usufruct of the said property in lieu of 
interest on the said sums. 

(2) (as Kcciicd 3 in Form 45). 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of the sum of Rs.-now boriowcd 

by the mortgagor from the mortgagee (the receipt of which is 
hereby acknowledged) the mortgagor hereby covenants with the 
mortgagee that he will pay the said sum with interest thereon 

at-per cent per annum at the time of I'edemption of the 

usufructuary mortgage hereinbefore mentioned. 

2 The mortgagor hereby declares that all the property com¬ 
prised in the aforesaid usufructuary mortgage shall henceforth be 
a security for and be charged with the payment of the said sum 
of Rs.-and interest due hereunder. 

3. It is hereby agreed that the said usufructuary mortgage 
shall not be redeemed without payment of the moneys due hcic- 
undcr along with the mortgage money due under the said usu¬ 
fructuary mortgage. 

IN WITNESS, etc. 

51 —Ditto (when no interest is agreed to be paid 

on the further advance) 

THIS DEED, etc. (ds in Form 3). 

WHEREAS— 

(1) (t/s in Form 50). 

(2) The mortgagee has agreed to lend to the mortgagor a 

further sum of Rs.-on the security of the aforesaid mort¬ 

gage and on condition that the usufruct of mortgaged property 
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shall be deemed to liquidate the interest on the said sum of Rs._ 

also. 

NOW THIS DEED WITNESSES as follows;- 

1. In consideration of the sum of Rs.-now advanced 

by the mortgagee to the mortgagor the mortgagor declares that 
the said sum of Rs.-shall be a further charge on the pro¬ 

perty comprised in the aforesaid usufructuary mortgage, and shall 
be added to the principal sum secured by the aforesaid mortgage 
so that the said mortgage shall not be redeemed without payment 
of the total sum of Rs.-. 

2. It is hereby agreed that the mortgagee shall appropriate 
the usufruct of the said mortgaged property as well in Heu of 
interest on the sum now lent by him as on the sum secured by 
the aforesaid deed of usufructuary mortgage and that no further 
interest shall be payable on the sum now lent by him. 

IN WITNESS, etc. 


52—Memo creating a charge on life policy to secure 

a loan taken from an Insurance Co. 

To, 



I, AB etc., hereby declare and agree that you have this day 
advanced to me the sum of Rs.-on account of the sum in¬ 
sured by the policy No.-Dated-and that the said 

sum has been advanced on compound interest at-p.c., p.a. 

payable every year on the-with annual rests on the condi¬ 

tion that any sum on account of principal and interest remain¬ 
ing unpaid on the date on which the sum insured by the said 
policy become payable may be deducted from the said sum in¬ 
sured AND I hereby charge all moneys to become payable under 
the said policy with the payment of the principal and interest due 
on .account of the said loan under the terms aforesaid AND I 
further .agree that any sum which m.ay hereafter be added as 
bonus to the said policy shall remain as an addition to the sum 
insured until all sums due to you on this security shall have been 
fully paid and satisfied. 
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53—Memorandum creating a charge on property to 
secure a current account with a Bank 
To, 

The-Bank Ltd. 

I, AB etc. hereby charge my interest in the property described 
in the Schedule hereto (or in the deeds mentioned below which 
I have deposited with you) with the payment to you, on demand, 
of the balance which on my account current with you shall for 
the time being be in respect of bills, notes or drafts accepted, paid 
or discounted or advances made to me or for my use or accommoda¬ 
tion and for interest, commission or other usual banker s charges 
or otherwise, together with interest on the said balance from the 
date of such demand being made or left till the date of payment 
at the rate of-p.c., p.a. 

Dated-— Sd/- AB 

The schedule above referred to. 

54 —Deed of appointment of receiver by mortgagee 
(Sec. 69 A, Transfer of Property Act) (if receiver 

named in the mortgage deed) 

THIS deed of appointment is made by me AB etc. on the 
day of-• 

Whereas by a deed of mortgage dated the-day of 

_and made between CD etc. of the one part AND me, 

the said AB of the other the said CD mortgaged to me the pro¬ 
perty described in the schedule hereto. 

AND whereas XY etc. was named in the aforesaid mortgage 

deed as the person to be appointed a receiver of the income of the 
mortgaged property and the said XY has signified the willing¬ 
ness and is able to act as such receiver. 

AND whereas the mortgage money due under the aforesaid 
mortgage deed has not yet been fully paid and a large sum is 
still owing to me thereunder. 

NOW THIS deed witnesses that in exercise of the power 
conferred on me in that behalf by law (or, by the terms of said 
mortgage deed) and of every other power vested in me in that 



410 


MORTGAGE—PRECEDENTS 


behalf I hereby appoint the said XY to be the receiver of the pro¬ 
perty described in the schedule hereto with all the powers of a 
receiver appointed under and by virtue of section 69 A of the 
Transfer of Property Act, 1882 and with all the rights, duties 
and obligations and remuneration as are therein mentioned (or, 
if Transfer of Property Act docs not apply, “under the terms of 
the aforesaid mortgage deed”). 

IN WITNESS WHEREOF. 

5 5—Ditto (if receiver is not named in the 

mortgage deed) 

PHIS DEED is made on the • • — day of—-between 
AB etc. (mortgagor) of the first part, CD etc. (mortgagee) of the 
second part and XY etc. (receiver) of the third part. 

WHEREAS {recite the mortgage and the power of sale 
that is ^iicn therein). 

AND whereas the mortgagee considers it expedient to appoint 
a receiver of the mortgaged property and the mortgagor has con¬ 
sented to the appointment of the said XY as such receiver. 

NOW etc. the mortgagor with the consent and consurrence 
of the mortgagee hereby appoints the said XY as receiver of the 
property mentioned in the said mortgage deed with the follow¬ 
ing powers and duties:— 

etc. etc. etc. 



NEGOTIABLE INSTRUMENTS 

(BILLS OF EXCHANGE AND PROMISSORY NOTES) 

Preliminary Note 

A "negotiable instrument” is an instrument which is assignable by of 

endorsement or delivery. Bills of exchange, promissory notes, and neg. inst. 
cheques payable to order or to bearer are typical example and in the 
deEnition given in the Negotiable Instruments Act 1881, only these three 
kinds of instruments are included in the term ‘'negotiable instrument 
(Vide Section 13). It is not necessary that it should be expressly stated 
to be payable to the order of a person. If a bill or promissory note ojr 
cheque is payable to a particular person and there is nothing to indicate 
the intention that it is not transferable, it is payable to order, and is 
negotiable. If there is anything to indicate that it is not a negotiable 
instrument but an ordinary actionable claim the rules relating to nego¬ 
tiable instruments do not apply to it. Cheque is only a particular form 
of bill of exchange drawn on a special banker and payable on demand 
and the Act therefore practically deals with two cases of instruments, 
the promissory notes and bills of exchange. The broad distinction bet¬ 
ween the two is that in the former the executant promises to pay him¬ 
self while in the latter he directs a third person to pay. The following 
definitions are given in the Act. 

A "promissory note” is an instrument in writing, (not being a bank Definition 
note or currency note), containing an unconditional undertaking signed of pronote 
by the maker to pay a certain sum of money only to, or to tiac order of, 
a certain person or to the bearer (Section 4). 

There must be an express undertaking to pay the amount mentioned 
in the instrument before it can be held to be a promissory note. A mere 
implied undertaking, by the use of the word "debt” or "pronote” in the 
instrument is not sufficient. 

An instrument bearing one-anna revenue stamp was in these terms 
"I had borrowed a sum of Rs. 50 bearing interest at the rate annas four 
per cent per mensem from B on Ist March, 1939 and have therefore 
executed this pro-note so that it may serve as evidence.” It was he’d 
that this instrument was not a promissory note as it did not contain an 
unconditional undertaking to pay (Bachan Singh v. Kam Avadhy A. I. R. 

1949 (All.) 431). 

A "bill of exchange” is an instrument in writing containing an .Qf of 
unconditional order, signed by the maker, directing a certain person to Exchange 
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pay a certain sum of money only to, or to the order of, a certain person 
or to the bearer of the instrument (Section 5). 

The following are the essential requisites of a bill or promissory 
note— 

(/) It must be for payment of money alone; 

(//) The sum to be paid must be certain; 

(//■/) The promise, or order must be absolute and unconditional; 

(w) The maker or drawer must be a certain person; 

(v) The payee and drawee must be certain persons. 

A bill of exchange or promissory note which is negotiable may be 
transferred by endorsement and delivery if the instrument is payable to 
order, or, by delivery only if it is payable to bearer (S. 46). An en¬ 
dorsement may be in form and mere signature of the endorser is 

sullicicnt. In the latter case, the endorsement is said to be “in blank” 

or "general endorsement,” as against an endorsement “in full or special 
endorsement” in which the name of the person in whose favour the 
instrument is endorsed is- also mentioned. An instrument endorsed in 
blank may be negotiated further by mere delivery or the blank endorse¬ 
ment may be converted into a full endorsement in favour of another 

person by writing above the endorser’s signature a direction to pay to 
another person as endorsee. 

But there is nothing to forbid the transfer of a negotiable instru¬ 
ment by a deed of assignment as any other actionable claim under the 
Transfer of Property Act. It must however be remembered that a 
transferee by negotiation under the Negotiable Instruments Act takes 
the instrument free from all defects in the title of the transferor and, 
in certain cases stands in a better position than his transferor, while a 
transferee under the Transfer of Property Act takes it subject to all 
the rights and liabilities of the assignor. 

Every person who is capable of entering into a contract may incur 
liability under a negotiable instrument (Section 26). A bill executed 
by a lunatic will therefore be void even against a hona fide transferee. 
But a minor may draw, endorse, deliver and negotiate an instrument so 
as to bind all parties except himself. The holder of a bill drawn by a 
minor is therefore entitled to receive payment from the drawee and, if 
necessary, to enforce it against any party but the minor. A minor 
is liowever not precluded from accepting the benefit of a negotiable 
instrument and can sue all the parties liable under it {Ulfat Rai v. Gann 
Shtinkir, 33 A. 6S7, Rti^hur v. Srinivai, 40 M. 308). A de facto guar¬ 
dian cannot execute a negotiable instrument on behalf of a minor 

Myncmi v. Koiida Miidi, 1946 (Mad.). 

Though a corporation is a person capable of entering into contract, 
it cannot bind itself by making, endorsing or accepting a negotiable 


PRELIMINARY NOTE 


413 


instrument except in cases in which under the law for the time being 
in force it is so empowered (Section 26). If the corporation is a Com¬ 
pany registered under the Indian Companies Act its capacity is deter 
mined with reference to the memorandum of association. When a com¬ 
pany is empowered to make, draw, accept or endorse a bill or promissory 
note, the instrument should be made, drawn, accepted, or endorsed in 
the name of the company, or, on its behalf and on its account, by a 
person duly authorized by it (Section 89, Indian Companies Act). 

A person can be made Uable on a negotiable instrument by a duly Agent 
authorized agent acting in his name (Section 27). The last four words 
arc important and the name of the person to be made liable should 
clearly appear in the instrument. It will not be sufficient that the 
name is disclosed in such a way that on a fair interpretation of the 
instrument he appears to be liable. The agent should also clearly in i 
cate that he is not personally liable, otherwise the mere fact of his signing 
the instrument will make himself personally liable upon it (Section 28). 

Where a hundi was signed by "G. V. Atholc, managing proprietor Ganga 
Dhar and B. Friends” it was held that Athole was personally liable {Sita- 
ram v. Chimman Das, A. L R. 1928 B. 516, 30 Bom. L. R. 1300, 52 B. 

Benami transactions arc not recognised in connection with negotiable Benami 
instruments. Parties to a negotiable instrument cannot show that they 
acted benami through others {Rishi Kumar Mohanlal v. Singai Mohlal 

Kashirchand, A. I. R. 1949 (Nag.) 21). 

Firms arc governed by the provisions of the Partnership Act. AMrm 

partner of a trading firm is liable as a party to a negotiable instrument 
if the name of the firm appears on the instrument, as every partner 
can bind his co-partners by his acts which arc necessary for carrying 
on the business of the firm. The executant should, however, sign express 
ly as a partner and the name of the firm should appear on the face of t h 
instrument. If it was not executed in the name of the firm .jhc latter 
will not be bound even if the money was borrowed for a purpose binding 
on the firm {Oorpagil Manjola v. OorpagH Mandotbatt'il, 1945 (Mad.) 

438). In a case a joint family firm, of which P was the manager, was 
Managing Agent of a Co. L & Co. and P borrowed money for the 
benefit of L & Co. and even mentioned this fact in a letter sent to the 
creditor on the same date, still L 8c Co. was held not to be liable on 
the note (M/. Suraj Bahu v. ]aitly, 1946 (All.) 372). If the executant 
signs as "Managing partner” intention to bind the firm was presumed 
{Chandan v. Mt. Krishna Kumari, 1944 (Oudh) 273). 

The case of non-mercantile firms is different. A partner cannot 
bind the firm without express authority and the person who takes a 
bill or promissory note from such a firm must satisfy himself as to the 
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extent of the authority of the partner {Prmu^ Bhen v. Brown, 10 B 
H. C319(522). ’ 

In a joint Mndu family, it has been held in several rulings (not- 
:ih\y Krishnanand v. Raja Ram, 44 A. 39}) that the liability of the 
members of a joint family under a pronote executed by the Karra is 
determined by the Hindu Lats^ and not by the law of agency, and thcre- 
iore :f the debt was taken for a family necessity or in the course of a 
■mniy trading business, in the course of which pronotes and bills are 
generally executed, pronotes and bills executed by the Ktirfa bind the other 
members, though their liability is not personal but is limited to the extent 
of the share m the joint family property {Ragbunatb v. Bank of Bombay, 
34 B. 72, Sanka Krishna Murtbi v. Bank of Burma, 35 M. 692); but there 
IS no such liability where the manager has himself started a new business 
{Ganpaf Ram v. Mani Lai, 34 A. 135). This view is, however, open to 
objection on the ground that, as the liability of the other members is 
b.ued on the assumption that debts arc taken for a family necessity, a 
crcditoi can succeed only if he bases his claim on the debt independentlr 
of, 01 as an alternative to, the claim on the promissory note but if he 
bases the suit on the promissory note alone lie cannot make any person 
other than the executant liable. This is the view taken by the Calcutta 
High Court in Ram Copal v. Dbhendranatb, 31 C. T. N. 397 and appears 
to be more correct and sound. W^erc a promissory note is executed in 
favour of a junior member of a joint Hindu family in his personal 
capacity, a suit by his minor sons, wife and brother on the basis of 
the note is not maintainable when the holder of the note is not civilly 
dead, though his whereabouts arc not known {^urajbali v. Ram Chandra, 

A. I. R. 1950 A. I.. J. (610)). 

A legal representative of a deceased person signing a negotiable ins¬ 
trument is liable personally, unless he expressly limits his liability to the 
extent of the assets received by him. It will not be sufficient for the 
executant merely to describe himself as an executor or administrator 
[Kayya La Miidi v. Snbbara Yadn, A. I. R. 1926 M. 390, 92 I. C 305, 50 
M. I- J. 125). The personal liability can be excluded by adding the words 
without recourse” or "without recourse to me personally” to the sig¬ 
nature, or by expressly stating in the body of the promissory note that 
the executant will be liable to the extent of the assets of the deceased. 

Bills of exchange must be presented for acceptance and accepted 
by the drawee before tlie latter becomes liable under it (Section 55, 

61, 63). Bills and promissory notes should be presented for payment, 
f'or the provisions of law relating to presentment, see Chapter V of the 
iVegotiable Instruments Act. When a promissory note is payable on 
ilcmand, and is not payable at a specified place, no presentment is ncces- 
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sary in order to charge the maker (Section ^4 proviso). Other cases 
in which no presentment is necessary are given in Section 76. 

When an instrument is dishonoured, notice of dishonour must be Notice of 
given to the parties sought to be made liable, but no such notice is dishonour 
necessary to the maker of a pronote or the drawee or acceptor of a bill 
(Section 9J). Other cases in which notice of dishonour is unnecessary 
are given in Section 98. 

There must be something in the notice itself that there has been Contents of 
failure of payment on presentment and therefore dishonour of the pro-notice of 
missory note {Kolian v. Kanmn, 19S0 M. W. N. 161). dishonour 

The drafting of a promissory note or bill of exchange is a simple Bill or note 
matter. Care should only be taken to include all the essential ingredients how 
of the negotiable instrument detailed above. drafted 

The date and place of a promissory note or bill is generally entered Date and 
at the right hand top corner. Sometimes, in Indian promissory notes place 
they are given at the end. They are not the essential part of the instru¬ 
ment, and, though it is always preferable to enter them, their omission 
does not invalidate the instrument. If no date is given, date of delivery 
will be considered to be its date and it may be filled in by the payee 
(Section 20). 

The amount of the bill or note is usually entered in words in the Amount 
body and in figures at the left hand top corner. Sometimes, in promissory 
notes, it is written only in the body both in words and figures. It may 
be mentioned either way, but as a safeguard against mistake or fraud it 
is better to enter it both in words and figures. In case of discrepanc)’. 
the amount in words shall be deemed to be the correct amount (Sec¬ 
tion 18). Care should be taken that nothing except money should 
be undertaken to be delivered otherwise the instrument will be invalid 
.as a negotiable instrument, though in the case of such a promissory note 

it may, if attested and stamped, be used as a bond. The amount must 
be certain. A promise to pay ’'Rs.-or such amount as may be 

found due” or "Rs.-after deducting such .amount as may be found 


due to me on account of- 


” will not be in order in a promissory note. 


The name of the payee is mentioned in the body, either by name p^y^c 
or by official designation, but it should be certain or ascertainable. Two 
or more persons may be mentioned as payee jointly or the money may be 
made payable to one of two or one or some of several payee in the 
alternative (Section 15(2)). If the payment is to be made to the 
bearer, the words "or bearer” arc added; if it is intended to be payable 
to the order of the payee, the words "or order” are added or wc might 

say "to the order of-” (Vide Section 13 Excp. iii), but the 

addition of the words "or order” is not essential so long as a bill or note 
is negotiable, for, even if it is payable to a particular person, it can he 
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endorsed by the payee to any one else (Section 13, Exp. 1), but if 
there IS anything to show that it is not negotiable it cannot be endorsed. 
For example, when it is expressly stated that it shall be payable to the 
payee "only.” In such cases, the rules relating to Negotiable Instru¬ 
ments do not apply and the pronote is like any other actionable claim. 

Besides the name, sufficient description, (c.g., his office, father’s name, 
caste or residence) necessary for identification, should also be added. 

Sometimes a promissory note is drafted in the form of a letter in 
which case the name of the payee is mentioned at the heading as "Dear 

■” and he is referred to in 

the body by the pronoun "you.” 

Sometimes a promissory note is delivered to another person duly 
signed and stamped and with the amount payable mentioned therein 
but without the name of the payee, the intention being that such other 
person may insert his or any other person’s name as payee. This proce¬ 
dure is perfectly regular and the person to whom such paper is delivered 
IS entitled to convert it into a promissory note payable to himself or to 
a third person. (S. 4, 20 Nag. Instrument Act, Hirday v. Kailash, 
1940, (Pat.) 377, 186 I. C. 809). 

In a promissory note there should be an unconditional promise to 
pay. If the promissory note being in the form of a letter simply con¬ 
tains a request for the loan and an undertaking to repay it with interest, 
there is no unconditional promise as the promise is dependent on the 
advance of the loan {Sarjit v. Siikhula!, A. I. R. 1924 Patna 96, 79 
I. C. 420). A mere .acknowledgment of a debt is not a promise to pay. 
The payment may be promised on demand, or on a particular date, or 
after a particular period from a certain event, or in instalments payable 
on certain dates, but if payment is agreed on the happening of an un¬ 
certain event (c.g., seven days after my marriage with A), it will not 
be an unconditional undertaking.” There is no objection if no time 
is fixetl for payment, for in that case the money is payable on demand 
(Section 19). If the money is payable "on demand” the phrase does 
not import a condition to make the actual demand (Pcrtiiiial v. Alagiri- 
swaini, 20 M. 24f), but the money is payable at once. 

A promissory note or bill for the payment of a certain sum of 
money to the bearer on demand is prohibited by the Indian Paper Cur¬ 
rency Act, 1923 and is made a penal offence by Section 26 of that Act. 

Where there are more than one executants of a promissory note, it 
should be clearly stated whether the undertaking by them Is joint or 
joint and several. If the note begins with "we promise” and is signed 
at the end by two persons, they are jointly liable. If it begins with the 
words "I promise” and is signed by two persons, it would be considered 
that each is jointly and severally liable. 
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The drawer’s order to pay to the drawee must also be unconditional. Order in 
The order may be to pay ”on demand” or so many days "after date” or case of bill 
"after sight.” 

The name and address of the drawee of a bill is mentioned either Name of 
at the top in the same form in which letters are addressed, e.e. drawee of 

bill 

"To 

AB etc.” 

or at the bottom, left hand corner. 

The name must be certain, and must be distinctly written with the 
addition to address etc. sufficient for identification. 

For bills drawn In fictitious name, see S. 42 N. I. Act. 

A negotiable instrument is presumed to be made, drawn, accepted Considera- 
endorsed or negotiated for consideration (Section 118(a)), and it is 
not necessary to recite the consideration in the bill or note. It is not 
usual to recite it in bills, but in promissory notes it is sometimes men¬ 
tioned, and the practice is good as affording evidence against a possible 
plea of want of consideration and as enabling the payee to sue on the 
original consideration, in case the pronote is found to be defective or 
inadmissible in evidence. 

In some districts, the practice is that where a pronotc is executed 
for a loan, a separate receipt is also executed acknowledging the loan. 

This serves a useful purpose as, if the pronotc is, for any reason, in¬ 
admissible in evidence, the creditor can prove the debt by the receipt. 

Besides, the transaction can be made more secure by having the receipt 
attested. This is not possible in the case of a pronotc, for if a pronotc 
is attested it requires the stamp duty of a bond. 

The practice in England usually is to add the words "for value "Value 
received” to every pronotc and bill but, these words, it is submitted, received” 
are wholly unnecessary. 

If interest is agreed to be paid, the rate must be specified, It will Interest 
be payable from the date on which the money becomes due, which, in 

the case of agreement to pay on demand, is the date of the instrument. 

If no interest is mentioned, or interest is mentioned, but not the rate, 
interest at the rate of 6 per cent per annum will be allowed notwith¬ 
standing any collateral contract to the contrary (Section 80). 

The name of the maker or drawer is not mentioned separately from Name of 
the signature, and this is not necessary so long as the same clearly appears the maker 
from the signature. But in promissory notes given for loans the name^'^*^ 
of the maker, with additions, is generally mentioned in the beginning 
as "I, AB etc.” In that case also, signature is necessary at the end. 

Signature may be full or only intial or mark. In the latter cases it 
is better to write down the full name also under the signatures. This 

27 



418 


NEGOTIABLE INSTRUMENTS 


Inchoate 

instru¬ 

ments 


Alteration 


Attestation 


Bills in 
Set 


Stamp duty 


is particularly necessary if the name of the maker is not mentioned In 
the body. 

Unlike any other instrument, a negotiable instrument may be signed 
by the maker or drawer in blank. All that is necessary is that the 
signatures should be put on a paper stamped with the requisite stamp 
and the paper should be delivered by the maker or drawer to another 
person. The paper may be wholly blank or blanks with regard to any 
particulars, e.g., date, amount etc. The person to whom it is delivered 
has the right to write a promissory note or bill on it or to fill in the 
blanks and the only limit to the amount is that covered by the stamp 
duty. (See Section 20). Any omission in the bill or note can there¬ 
fore be made good by the payee under this section, but no material 
alteration in a negotiable instrument is permissible, and, if one is found 
to have been made, the instrument becomes void against any one who is 
a party thereto at the time of such alteration and who has not consented 
thereto, unless the alteration was made in order to carry out the common 
intention (Section 87). In order that the alteration may be material, 
it must make a change as regards the rights and liabilities of the 
panics and their legal position {Naiul Lai v. Mt. Gomti Kuar, A. I. R. 
1940 (P. C.) 160). 

A bill or promissory note need not be attested. If it is attested 
by a witness it will fall under the definition of a bond, as given in the 
Indian Stamp Act, and will therefore be chargeable with duty as a bond. 

Sometimes bills are drawn in parts, each part being numbered and 
containing a provision that it shall continue payable only so long as the 
others remain unpaid. All the parts together make a set, and the whole 
set constitutes only one bill and is extinguished when one of the parts 
would be extinguished (Section 132). The object of the set Is to avoid 
delay and inconvenience resulting from loss or miscarriage of the bill, 
and to enable the holder to send the bill by different conveyances to the 
drawee to expedite presentment for acceptance and payment. Foreign 
bills arc as a rule drasvn in sets. 

BILLS OF EXCHANGE 

(a) When payable on demand —No duty. 

(b) When payable otherime than on demand but not more than 
one year after date or sight and is draivn singly— 


If the amount docs not exceed Rs. 200—3 annas. 


If the amount exceeds Rs. 200 but not Rs. 

Do. 400 Do. 

Do. 600 Do, 


Rs. a. P- 
400— 0 6 0 
600— 0 9 0 

goo— 0 12 0 
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If the amount exceeds Rs. 

800 

Do. 

1,000 

Do. 

1,200 

Do. 

1,600 

Do. 

2,S00 

Do. 

S,000 

Do. 

7,300 

Do. 

10,000 

Do. 

4 

15,000 

Do. 

20,000 

Do. 

25,000 

for every additional Rs. 10,000 

or part 


Do. 

1,000— 0 

15 

0 

Do. 

1,200— 1 

2 

0 

Do. 

1,600— 1 

8 

0 

Do. 

2,500— 2 

4 

0 

Do. 

5,000— 4 

8 

0 

Do. 

7,500— 6 

12 

0 

Do. 

10,000— 9 

0 

0 

Do. 

15,000—13 

8 

0 

Do. 

20,000—18 

0 

0 

Do. 

25,000—22 

8 

0 

Do. 

30,000—27 

0 

0 


thereof—Rs. 9. 


If the bills are drawn in sets of two. the fee for each set is half 

the above, except that in case when it does not exceed Rs. 200, it shall 

be 2 as. and in case the value exceeds Rs. 400 but not Rs. 600. it shall 

be 5 annas, and if the value exceeds 800 but not Rs. 1,000 it shall be 
8 annas. 


In case the bills are drawn in sets of three, the duty on each part 
will be l|3rd. ^ 


(c) Wjra payable at more than one year after date or sight—The 
same as a bond for the amount (Art. 1)). 

In M.idras the duty is double. 

Description of Siam p. 

If drawn in sets and the duty on each part is not more than 1 anna, 
adhenvc revenue (R. 13a, ( 16 ) ) or coloured impression (R. 8), other- 

«se >«mp paper (R. 6), or if, i„ European language, impressed label 

(K. 10(//)). 

PROMISSORY NOTE 


(a) When payable on demand 


(/■) When the amount or value does not exceed Rs. 2J0 
(») When it exceeds Rs. 2S0 but not Rs. 1,000 
{Hi) In any other case 

• • . . 

(b) When payable othertme than on demand-^the same duty 
Bill of Exchange. 


1 as. 

2 as. 
4 as. 

as a 


Description of Stamp. 


la) (,)-Adhesive revenue (R. 11 , 16 ) or coloured impression 
(o) («) and (Hi )—^Adhesive revenue (R. 13 Igj. 

(b) —Stamp paper (R. 3). 
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By whom 
payable 

Cancella¬ 
tion of 


Registra¬ 

tion 


The duty is payable by the person drawing or making such 
instrument. 

When an adhesive stamp is affixed to a bill of exchange or a pro¬ 
missory note, it should be cancelled so that it cannot be used again; either 
by writing on or across the stamp his name or initials with the date of 
his so writing or in any other effectual manner. This should be done by 
the party affixing the stamp or executing the document. If the stamp 
is not cancelled the document will be deemed to be unstamped (Section 
12, Stamp Act). 

A bill of exchange or promissory note docs not require registration. 



PRECEDENTS 

1—Bill of exchange payable on demand 


Rs.- 


Lucknow 
January 31, 1936 


Pay to XY etc. or order (or, pay to XY etc. or bearer) (or, 
pay to my order), (or, pay to bearer), on demand (or, at sight) 
(or, on presentation) the sum of Rs.-(in words.). 

To 

CD etc. (drawee). (Sd.) AB (drawer) 

2—Ditto, payable after date, (with interest) 

Agra, January 15, 1935 


Rs.' 


-days (months) after date pay to XY etc., or order 

(or, pay to XY etc. or bearer, or, pay to my order, or, pay to 

bearer) the sum of Rs.-(in words), with interest at per 

cent per annum. 

CD etc. AB (drawer) 

(drawee) 


3—Ditto, payable after sight 


Rs. 


(place). 


(date) 


Form 2). 


days (months) after sight pay to etc. {as in 


Rs. 


4 Bill of exchange payable to alternate payees 

Agra, 

January 15, 193 5 

-- days (months) after dat? pay AB etc. or CD etc. 
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or EF etc. or the order of any one of them, the sum of Rs.- 

(in words) 

To 

Xy etc, ^ (drawer) 

(drawee) 

5—Bill of exchange where the drawer and payee is 

the same person 

Lucknow 
January 31, 1936 

Pay self (or, to my order) the sum of Rs.- 

(In words) only. 

To, 

(Sd.) AB 


6—Bill of exchange payable to bearer 

Allahabad, 
May 14, 1947 

Rs.- 

---days after sight (or after date)**’ pay the 

bearer the sum of Rs.-(in words) only. 

To, 

- (Sd.) XY etc. 

7—Foreign Bill of Exchange 

{Drawn in Set of three parts) 

First part. 

No.-Exchange for £- 

Bombay, January 15, 1934 

-months after sight of this first of exchange (the 

second and third of the same date remaining unpaid), pay to CD 
etc. or to his order-pounds (in words) (and charge 

* A purely bearer bill cannot be made payable on demand (S. 26, 
Paper Currency Act, 1923), 
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the same to account of XY against your letter of credit No.- 

Dated-). 

To AB etc. 

i 

Signed (drawer) 

(drawee) 


Second and Third Tarts. 

Same as first part substituting for the words "the first of 

exchange-unpaid”) the words "the second of exchange 

(the first and third of the same date remaining unpaid” or "the 
third of exchange (the first and second of the same date remain¬ 
ing unpaid). 


8—Promissory Note payable on demand 

Rs.- Allahabad, January 20, 1937 

On demand I promise to pay CD etc. (or, to CD etc. or 

order) the sum of Rs.-(in words) with interest at- 

per cent per annum. 

Signed- 

AB son of-, 

resident of-) 


9 —Ditto, for a loan 


Allahabad, January 20, 1937 

Rs.- 

In consideration of the loan of Rs.-advanced by CD 

etc. to me, I hereby promise to repay the said loan of Rs.- 

(in words) with interest at-per cent per annum to the said 

CD or order. 

(Signed)- 


10—Promissory note payable on a fixed date or 

in instalments 

^5 - Allahabad, January 13, 1936 

I, AB etc. hereby promise to p.iy to CD etc. or order the 
sum of Rs.-(in words) on the--—^(or,- 
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months after date), (or, in twelve equal instalments of Rs._ 

each payable on the first day of every month commencing from 
the first day of February 1936). 

(Signed)- 

J1—Ditto, with details of consideration 

I, AB etc., hereby promise to pay on demand (or, within 
-years from this dace) to CD etc., (or order) the sum 

of Rs. (in words) (Rs.-) with interest at- 

per cent per annum on account of the consideration received as 
specified below— 

(1) Rs.-due from me to the said CD on account of 

a promissory note dated-. 

(2) Rs.-due from me to the said CD on account 

of the price of cloth purchased on-. 

(3) Rs.“-due from me to the said CD on baht khata 

account. 

(4) Rs.--now borrowed in cash by me from the 

said CD. 

Dated Agra, the 3rd of June 1937. 

Sd.- 

12—Ditto, in the form of a letter 

Allahabad 
January 28, 1935 

Dear Mr. CD etc., 

Whereas you have advanced to me today a loan of Rs.- 

I hereby promise to repay same to you on demand with interest 
at-per cent per mensem. 

Yours sincerely 

Sd.- 

AB s|o-, resident of-^) 


Rs. 


On demand (or, 


13—Joint Promissory Note 

Agra 

— May 5, 1936 

-months after date) (or—= 
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days after sight) we hereby promise to pay to CD etc. or order 
the sum of Rs.-(in words). 

Name and address of drawers Signature of drawers 

1. - 1. - 

2 . - 2 . - 

14—Ditto, alternative form 

Whereas we, AB etc., CD etc. and EF etc. owe Rs.- 

to XY etc. as detailed below:—We hereby promise to pay on 

demand (or,-years after date) the said sum of Rs.- 

(in words and figures) to the said XY with interest at-per 

cent per annum. 

Dated Agra, the 3rd June, 1937. 

Sd. 1. - 

2 . - 

5 . - 

1 5—Joint and several Promissory Note 

In form 10 or 11 for the words “we hereby promise” substi¬ 
tute the words “we jointly and severally promise.” 

16—Receipt of consideration of a Promissory Note 

I, AB etc. acknowledge to have received this day the sum of 

Rs.-(in words and figures) from CD etc. on account of 

the consideration of the promissory note executed by me today 
in favour of the said CD. 

Dated the-day of-. 

Sd.-(AB) 

Witness— 

( 1 ) - 

( 2 ) - 
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17—Ditto—Alternative form 

Received this day the sum of Rs-etc. (as in Form 13 ). 

Sd. AB 

(S|o- 


resident of- 

18—General Endorsement 


■etc.) 


11 


“(Signed) AB” 

19—Specifical Endorsement 

Pay to XY or order 

Sd. AB” 


or 


ft 


Pay to the order of XY- 


or "Pay to XY— 


Sd. AB” 

Sd. AB” 
Sd. AB” 


or 


(( 


Pay to XY or bearer 


Sd. AB” 


r t 


20—Restrictive Endorsement 

Pay to XY only 


Sd. AB” 

21—General and absolute acceptance 

(1) (Signed) "AB.” 

(2) Accepted—(signed) "AB.” 

22— Qualified acceptance 

Accepted pay.ibic on giving up to me the bills of lading 
or-per ship-. 

AB. 

23— Partial acceptance 

Accepted as to Rs.-only. 

AB. 

{For {fri'Ct'ilt'ii/s of Notices of dishonour, see under 

Notices Precedents 75—77) 



NOTICE 

Preliminary Note 

* 

A Notice is given by one person to another sometimes because thejsjotice 
law requires such notice to be given, sometimes because such notice is when given 
agreed upon by contract between the parties, sometimes as a matter of 
precaution with a view to have a claim amicably settled, if possible. 

When a notice is given under any law or contract, it should strictly cor¬ 
respond with the requirements of the law or terms of the contract. It 
is always preferable to use the very words of the statute or contract in 
drafting the notice. 

A notice is drafted generally in the first person as a communication_ Iiqw 

addressed to the person to whom it is intended to be given. Some- drafted 
times the ordinary form of a letter is used. A notice may be drafted 
even in the third person. The acts of which notice is intended to be 
given should be stated concisely and clearly, and the claim or demand of 
the notice-giver should be clearly and specifically made. In addition to 
this if any other fact is provided by the contract or statute to be entered 
in the notice, the same should be mentioned. 

Notice may be given either by the party or by his agent or pleader, jjy ag^nt 
An agent must be specifically authorized to give such notice, and, al-or pleader 
though there is nothing to prevent authority being given orally, it is al¬ 
ways safe to have it given in writing, unless the agent is the accredited 
agent of the notice-giver for the performance of the business to which 
the notice relates. A pleader must be instructed by his client to give 
the notice, but no lakalahtama or written power is necessary. He can act 
on oral instructions, but in order to safeguard their own interests pleaders 
are advised to have a regular instruction book in which they should record 
in writing the instruction received showing the action taken thereon. The 
instructions may be signed by the client. When an agent gives notice he 

gives it "As agent for and on behalf of-” and, when a pleader 

gives notice he gives it usually cither "As pleader for and on behalf of 
-or "Under instructions from my client- 

As to service of notice, the best mode is a personal service. The Service of 
next best is service by post, in which case it should be sent in a registered notice 
cover, acknowledgment due, addressed to the usual place of residence or 
business of the addressee. Sometimes special modes of service, t'.ij., leav¬ 
ing it at certain premises, sending it by post, or service on a relation or 
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servant is provided in the law or contract, in which case the notice should 
be served in one of such ways. When a contract is made between the 
parties which provides for service of notice by one party on another, 
it is always better to provide for mode of service also. In case of service 
by post, although there will always be a presumption that a letter ad¬ 
dressed to the usual address of a person, if not returned in due course 

of post, was delivered to him, it is always better to provide for this also 
in the agreement. 

The requirements of special kinds of notice will be briefly stated in 
the footnote to the precedents in the succeeding pages. 

No stamp is required on any notice. 



PRECEDENTS 


A—NOTipS TO TERMINATE TENANCY^ 

1—Notice to quit by landlord 

To 


CD etc. (name, description and address of the tenant). 

I, AB etc. (or, AB etc., EF etc. and GH etc.), hereby give 
you notice to quit and deliver up possession of the house known 

as No.-, road, situate at' of which you 

are now my (our) tenant on the-day of-next (or, 

at the end of the month of your tenancy which will expire after 
the end of 15 days from the date of the service of this notice). 


Date 


Signature of Landlord 


No notice is required to determine a tenancy which is for a fixed When 
term or a tenancy by sufference (Deo d Bennett v. Turner, (1840) 711 notice 
and W. 226, 235). A notice is required only ( 1 ) when there is a con-required 
dition of notice in the lease; (2) there is a local custom or usage; (3) 

the tenancy is one from year to year or month to month; or (4) a for¬ 

feiture has been incurred and the landlord wishes to take advantage of 
it and to eject the tenant on that ground. 

In cases (1) and (2), such notice as is stipulated in the lease oi Notice to 
required by custom should be given. In c.ise (3), unless there is a quit 

contnet or custom to the contrary, a six months’ notice is required Length of 

in the case of lease for agricultural or manufacturing purposes which 
IS presumed to be a yearly tenancy, and a 15 days’ notice is necessary 
m the case of other tenancies which arc presumed to be tenancies from 
month to month (Section 106, Transfer of Property Act). A house 
tenancy is presumed to be from month to month terminable by 15 days’ 
notice. If, however, there is a definite contract the same shall prevail 
e.g. the- tenancy may provide for one month’s notice or for six months’ 
notice, or may provide that the tenant would leave possession whenever 
required, in which case a mere demand is sufiicient and notice is not 
necessary I. C. 398, A. I. R. 1928 Mad. 

687, Knda Baksb v. Abid Husain, 12 O. C. 279, 3 I. C. 873). The 
fact that the rent of a house is payable annually is immaterial and is 
not sufficient to/^but the presumption *f a monthly tenancy terminable 
by 15 days notice (Mohendra v. Naremlra, 50 I. C. 918; Mangal Singh 
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2—Ditto, by Landlord’s agent 

To 

CD etc. 

I, XY etc., as agent for and on behalf of AB etc., hereby give 
you notice to quit and deliver up possession of the house in 

Muhalla-in the city of-wl?ich you hold as 

the said AB’s tenant under a lease dated-on the day of 

-^next (or, at the end of the month of your tenancy 

which will expire next after the end of 15 days from the date of 
the service of this notice). 

Signature of XY 

Date- 


V. Alra, 3 Lahore L. J. 222, 60 1. C. 226, Cb'mti v. Kupa, 1941 (Pat.) 
488, 194 I. C. 300). A notice should end with the month or year of 
tenancy and not a day before or after, and provided this is borne in mind 
there is no objection to giving more than 6 months’ or 15 days’ time, 
but it should in no case be less. So a notice given on the 5th March 
—to be intnding on the 31st is valid. A notice required tenant to quit by the 
writing & 30th, held that it meant that the tenant w.is to vacate as the 30th came 

signed ft) an end and was therefore valid (Sahrtri v. Jaickha, 1947 (Cal.) 244. 

By whom A notice to quit requiring the tenant to vacate the premises on 25th 
& 10 whom^^-'fober 1951 or on such date as your current month of tenancy will end, 
Mow served''* valid, Prasad v. Prnn Kumar Kobli, A. I. R. 1949 (Alld.) 173). 

The notice should be in writing and should be signed by or on behalf 
of the person giving it. (Section 106). It may be given by a pleader or 
solicitor acting on behalf of his client. The notice should be sent by 
post or tendered or delivered personally to the party to whom if is 
addressed or to one of his family members or servants at his residence, 
or, if this is not practicable, it may be affix to a conspicuous part of the 
tiemised property (Section 106), or may be served in any other manner 
specially agreed upon. It is always better to provide in the lease some easy 
ami simple mode of service of notices. 

If there arc several landlords the notice should be on behalf of all, 
and if there arc several tenants notice should be sent to all jointly, but if 
it cannot be served jointly and has to be sent by post, separate copies 

may be sent to each. ., 

Coutcuts of a notice: The party on whose behalf it is given shou a 
he clearly named and described and the property to which it refers should 
be specified. The date of expiry of the notice should be clearly st.iLCd 
cither expressly or by some such definite phrase as "on the expiry o t e 
current month of the tenancy.” This latter alternative is particularly 
preferable when there is any doubt as to the date of expiry of the moot, 
of tenancy. If the notice is given by a pleader or other agent, the name 


Contents 
of— 
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3—Ditto, by a pleader or solicitor 

To 

CD etc. 

As pleader (Solicitor) and agent for and on behalf of AB 
etc. I hereby give you notice etc. (tfs in Form 2). 

4—Notice to quit by tenant 

To 

AB etc. 

I. CD etc., hereby give you notice that I shall quit and deliver 

up possession of the house known as-^and situate at_ 

and now held by me as your tenant on the etc. (tfs Form 1). 

5—Notice by either party to determine lease in 

accordance with a condition of the lease 

To 


I, the undersigned, give you notice that I desire that the term 

of years created by the deed of lease dated-and made 

between you and myself shall determine on the-in 

accordance with the proviso (condition) in this behalf contained 
in the said deed of lease, and I hereby require you to (or, and I 


of the principal and the authority of the pleader or agent should be 
disclosed. It IS not necessary to specify any reason for terminating the 
tenancy and nothing unnecessary need be stated. 


Notice in case of forfeiture: If a lessee renounces his character 

such by setting up a little in himself or in a third person or breaks 

condition of the lease, the breach of which entitles the lessor under t 

terms of the lease to re-enter, or becomes insolvent and the lease provici 

that in such event the lessor may re-enter, the lessor has a right to tern- 

nate the tenancy by giving notice in writing of his intention to do 

(Section 111(g), Transfer of Property Act). Although the giving . 

such notice may not be provided in the lease, yet the tenancy docs n 

determine automatically by a breach, but the breach simply makes tl 

lease voidable and the forfeiture is not complete unless the lessor giv 

notice of his option to determine the lease. In such notice, the grout 

on which the essor claims forfeiture should be stated. The lessor shou 

clearly state that he desires to determine the lease. It is better thoiu 

not .absolutely necessary, to state the date on which the lessor wants t 
lessee to surrender possession. 


Notice of 
re-entry 
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hereby give you notice that I shall) quit and deliver possession 
of the said premises on the said date. 

6—Ditto, another form 

. In pursuance of a power contained in the lease dated^- 

under which the house known as-and situate at- 

thereby demised is held, I hereby give notice that it is my inten¬ 
tion to determine the said lease and to put an end to the term 

thereby created on the--and I hereby require etc. 

(fls in Vorm 4). 

7—Notice to demand possession on the expiry 

of a lease 

I, the undersigned, owner of the premises comprised in the 

lease dated--hereby give you notice that the said lease 

expired by efflux of time on the-day of-last and 

I hereby demand immediate possession of the said premises and also 
give notice that you will be held responsible for all damages which 
may be sustained by me by reason of your wilfully retaining pos¬ 
session thereof as well as for breach by you of the covenants con¬ 
tained in the lease. 

Signature 

Datc^—--- 


8—Notice of determination of tenancy for breach 

of covenants 

To CD etc. 


I, the undersigned, give you notice as follows:— 

1. The lease dated the-day of-and made between 

myself of the one part and yourself of the other part under which 

you hold the- {dcscrihc the property) contains a covenant 

by the lessee to the effect that he will not use the said premises 
except for the purpose of residence and a further covenant that 
in case of a breach of the aforesaid covenant the lessor would have 
a right of re-entry {or, a covenant to the effect that-)• 

2. You have started a soap factory on the said premises since 

the-—and have so committed a breach of the said cove- 
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nant (or, you have-(specify the act of breach)) (or, 

if there are several such acts say, you have committed the several 
acts and omissions specified in the schedule hereto and such acts 
and omissions constitute a breach of the said covenant). 

3. In pursuance of the aforesaid covenant for re-entry I 
have an intention to determine the said lease and I require you to 
quit and deliVer up possession to me of the said premises on the 

(or, within-days of the service of this notice). 


for denial of title 


To CD etc. 

I, the undersigned give you notice as follows;— 

I. By a lease dated the-1 demised the land described 

below to your deceased father EF on a perpetual lease for building 
a house. 


2. The said EF built a house and on his death you succeeded 
to It as well as to the leasehold rights under the aforesaid lease. 

3. By a sale deed dated-you have now sold the said 

house on the said land to one XY and in the sale deed you have 
described yourself as the owner of the said land also and have 
professed to sell to the said XY proprietary rights in the said land, 
and have thereby renounced your character as lessee. 

4. For the reason aforesaid I have an intention etc. (as in 
Form 8). 


B MISCELLANEOUS NOTICES BETWEEN 
LANDLORD AND TENANT 

10—Notice to repair, by lessee 

To CD etc. 

As pleader for and on behalf of AB etc. I hereby give you 

notice and require you within-days (months) from the 

ate of service of this notice to execute or cause to be executed the 
rjairs detailed below and all other repairs which you are bound 
xecute under the covenant by you in that behalf contained 

AB (And that if you fad to comply with this notice the said AB 
2 8 
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will execute the same or cause the same to be executed and deduct 
the cost thereof from the rent payable to you or otherwise recover 

it from you).* 

« 

11—Ditto, by lessor 

To CD etc. 

I, AB etc, hereby give you notice and require you in pur¬ 
suance of the covenant contained in a lease dated-and 

made between yourself and myself within-months from the 

date hereof to put in good and substantial repair and condition 
the house comprised in the said lease ^nd in particular that you 
do in a workmanlike manner the several repairs and amendments 
mentioned in the schedule hereto annexed AND I further give 
you notice that if you make default in remedying such breach of 
covenant in manner above mentioned I shall enter upon the said 
premises in accordance with the said covenant and execute the said 
works at your expense as therein provided. 

Dated- Stgiied - 

{The Schedule hcYcin referred to) 

(Specifications of repairs and amendments) 

12—Notice by tenant of election to take 

renewed lease 

To AB etc. (Name and address of landlord). 

I, the undersigned, give you notice that pursuant to the pro¬ 
viso (covenant) for renewal contained in a deed of lease dated - 
and made between yourself and myself I elect to accept a renewed 
lease of the property comprised in the said deed of lease for a 

further term of-years on the terms and conditions specified 

in such lease and I hereby require you to grant the said lease to 

me accordingly. 

Dated- -— 

(tenant) 

"This is necessary only where the Transfer of Property Act d«s 
not apply as a statutory right in that behalf is given by Section 

of that Act. 
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13 Notice by landlord of election to purchase 

fixtures 

lo CD etc. (name and address of tenant). 

I, the undersigned, give you notice that I intend on the deter¬ 
mination of the term created by a deed of lease dated-and 

made between myself and yourself to purchase such of the fixtures 
erected by you on the premises thereby demised as arc specified in 
the schedule hereto in accordance with and on the terms specified 

in the proviso (covenant) in that behalf contained in the said 
lease. 


Dated 


Signed' 


14—Notice of assignment by tenant 

To AB etc. (name and address of tenant). 

I, the undersigned, give you notice that by a deed of assign¬ 
ment dated the--1 have assigned to XY etc. all my 

rights and interest under the deed of lease dated_^madc 

between yourself and myself in the property comprised in the 
said lease. 


Dated- 


{Signed) 


C—MORTGAGOR AND MORTGAGEE 

^ ^ Notice of demand of mortgage money 

To AB etc. (mortgagor). 

I, CD etc. {or, as pleader and agent for and on behalf of 
CD etc.), hereby demand of you immediate payment of the sum 

of Rs.-due to me {or, to the said CD) under a mortgage 

deed dated-executed by you with interest payable accord¬ 

ing to the term of the said mortgage deed. 

Dated- zc- 

{Signed) - 


16 Ditto, when parties are representatives of the 
original mortgagor and mortgagee 

To AB etc. 

I, CD etc. {or, as pleader and agent for and on- behalf of 
CD etc.), hereby give you notice as follows:— 
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1. By a deed of mortgage dated-one EF owner of 

the property described in the Schedule thereto mortgaged the said 

property to one GH for Rs.-repayable with interest at the 

rate therein specified. 

2. On the death of the said GH his son JK succeeded to his 
rights and interest under the aforesaid mortgage, and subsequently 

by a deed of sale dated--the said JK assigned the said rights 

and interest with the said mortgage debt to me {or, the said CD). 

3. At an auction sale held on thc' ' in execution of 

a decree against the said EF thc rights and interest of the said EF 
in the said property were purchased by you subject to the encum¬ 
brance created by the said mortgage deed. 

4. I hereby demand of you payment of the principal and 
interest due to me {or, thc said CD) under the aforesaid mortgage 
deed within 15 days, failing which I {or, the said CD) shall (or, 

I have instructions to) institute a suit for recovery of the same 
by sale of thc mortgaged property. 

17—Notice to exercise powers of sale by mortgagee 

At thc end of the notice of demand as in Form 15 add, or for 
the icords "failing^ which etc.” in Para 4 of thc Form 16, substi¬ 
tute, the following :— 

“AND in default of your paying thc said amount for a period 
of three calendar months from the service hereof I intend (or, 

I have instructions on behalf of the said CD) to sell the said mort¬ 
gaged property or such portion thereof as I may think fit in pur¬ 
suance of thc power of sale conferred upon me by the said deed 
of mortgage (or, by law).” 

18—By mortgagee to tenant to pay rent to him 

To XY (name and address of tenant). 

I, CD etc. (or, as pleader and agent for and on behalf of 
CD etc. hereby give you notice that under a mortgage dated 

-made by AB etc. I (or, thc said CD) as mortgagee have 

(has) become entitled to thc receipt of the rent of the 
(describe the property) which you hold as tenant of thc said AB 
and I require you to pay to me (or, the said CD) all rent now 
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due and henceforth to become due in respect of the said property 
until you shall receive further notice from me (or, the said CD) 
and on no account to pay such rent to the said AB or any person 
on his behalf. 

Dated- (Signed) - 

19 —Notice to tenant by mortgagor 
To 

AB etc. 

Whereas I have mortgaged to XY etc. the house situate at 

-which you hold on lease from me, I hereby 

authorize and request you to forthwith attorn and become tenant 
of the said XY during the continuance of the said mortgage, and 
henceforth during the continuance of the said mortgage, to pay 
to the said XY, his heirs, executors, administrators or assigns all 
such rent as now is or hereafter shall be payable from you in res¬ 
pect of the said house and for so doing this shall be to you a 
sufficient warrant and authority. 

Dated-. 

20—Notice by mortgagee calling upon mortgagor to 

furnish further security 

To 

XY etc.- 

I, AB etc. hereby give you notice that the security furnished 
by you under the mortgage deed dated the--exe¬ 

cuted by you in my favour has been rendered insufficient in res¬ 
pect of the sum now due under the said mortgage (by Rs.- 

approximately) and you arc therefore hereby called upon to fur¬ 
nish within one month of the receipt of this notice security enough 
10 render the said security sufficient for the sum due under the 
mortgage. Please take notice that in default of your compliance 
with the demand legal proceedings will be taken against you for 
the recovery of the mortgage money payable under the said mort¬ 
gage deed. 

(Sd.) AB 

Dated the— 


day of 
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21—Notice by mortgagee of transfer of mortgage 

To AB etc. (mortgagor). 

I, CD etc., hereby give you notice that by a deed of sale 

dated --^the debt due to me under the mortgage deed 

executed by you has been transferred by me 
with all the interest due thereon and the security for the same to 
GH etc., absolutely to whom all payments of principal and in¬ 
terest must in future be made. 


Dated' 


(Signed) 


D—SALE OF LAND AND GOODS 
22—Notice to complete a purchase, by vendor 

To-AB etc. (purchaser). 

1, CD etc. (or, as pleader for and on behalf of CD etc.) 
hereby give you notice that I am (the said CD is) willing and 
ready to execute a sale deed in your favour or as you may direct 
of the {brivfjy ilcsaibc the property, or simply say, the property) 
contracted to be purchased by you by an agreement dated the 

-and registered on the-in accordance with the 

terms of the said agreement and th.’t I (the said CD) hereby 
require (s) you forthwith to tender such sale deed for execution 
and to pay the balance of the price in accordance with the terms 
of the said agreement AND that if you fail to comply with this 

notice within-days from the date hereof (of its receipt) 

I (he) shall (will) then forfeit the deposit of Rs.-paid b> 

)ou as earnest money and cither rescind the contract or resell the 
property in accordance with the provisions of the said agreement 
and claim from you the deficiency in price (if any) on such resale 
and all expenses attending the resale and any attempted resale and 
all costs, losses, damages and expenses incurred by me (him) by 
reason of your delay or default in performing the said agreement 
(or, I (he) shall (will) file a suit .against you for specific per¬ 
formance of the contract and damages) (or, will seek such relief 

as I (he) may be entitled to in law). 


Dated 


(S/g«tv/) 
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23—Ditto, by purchaser 

I, AB etc. (or as pleader for and on behalf of AB etc.) here¬ 
by give you notice that I am (he is) willing and ready to com¬ 
plete the purchase of {briefly describe the property or simply say,) 
the property contracted to be purchased by me (him) from you by 

an agreement dated the-in accordance with the terms of the 

said agreement AND that I (he) require (s) you to complete the 

same AND that if you fail to complete the same within- 

days from the date hereof I (the said AB) will bring a suit for 
specific performance of the contract and damages (or, will seek 
such relief as I (he) may be entitled to in law). 


24—Notice by purchaser to tenant of property 

purchased 

I hereby give you notice that under a deed of sale dated- 

and registered on the-the house known as--and situate 

at-held by you under a lease dated-made by AB etc. 

was sold by the said AB to me AND that all rent now due or 
to become due from the date of the said sale in respect of the 
said house must be paid to me or my authorised agent and not 
to the said AB or any one on his behalf. 

25—Notice by seller or donor to tenant to attorn to 

transferee 


To. 

AB etc. 

Whereas I have now sold to XY etc. (or, made a gift to XY 

etc. of) the house situate at-which you hold on lease from 

me, I hereby authorize and request you to forthwith attorn and be¬ 
come tenant of the said XY and henceforth to pay to the said XY 
his heirs executors, administrators or assigns ail such rent as now 
is or hereafter shall become due from you in respect of the said 
premises and for so doing this shall be to you a sufficient warrant 
and authority. 


Dated the 


(Sd.) CD 
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26 Notice of sale of business to vendor’s 

creditors 

I, AB etc. {or, as pleader for and on behalf of AB etc.), 

hereby give you notice that the business of a-^herebefori 

carried on by me (the said AB) at--under the name and 

style of-was as from the-sold by me (the said AB) 

to CD etc. who will in future carry on the said business under 

the name and style of-AND I further give you notice that 

I (the said AB) will not be liable for any debts or liabilities 
incurred or contracts entered by the said CD or any other person 
whatsoever in connection with the said business after the-. 

For notices of Assignment of actionable claims, see 
under Assignment of Actionable claims. 

27 Notice of intended purchase to a possible 

pre-emptor* 

To XY etc. 

For and on behalf of my client AB etc. I hereby give you 
notice that subject to the option of purchase hereby given to you, 
the said AB has agreed to sell his one-third share in mahal-- 


The riglu of pre-emption arises under the Muhammadan Law or 
under a custom or contract. It also arises in several provinces, c.g. Agra, 
Punjab, Oudh, C. P., under local Acts. If a person having such right 
fails to avail of it when the property is offered to him he loses his right 
of pre-emption, unless the properly is sold at a less price than that demanded 
from him. Therefore, in order to avoid future claims, it is always better 
to give notice of intended sale to all pre-emptors, though the giving of 
such notice is not obligatory and waiver can always be proved by an oral 
u'fusal or other conduct. The property, the price agreed upon, and 
the name of the vendee, should be mentioned in the notice. In the 
Punjab and Oudh it is not necessary to mention the name of the vendee. 
In the Punjab and Oudh such notice is given through court and reply 
IS also given through court within three months. (Sec S. 20, Punjab 
Pre-emption Act, 11 Oudh Laws Act). In Agra and C. P. the notice 
may be given direct, and unless reply is given within one month the 
right of pre-emption is extinguished. The period in Agra is three months 
if the pre-emptor is out of India. In Agra, it is necessary that the notice 
and the reply should be sent by registered post. (Sec Sections 14, 15 
Agra Pre-emption Act and 6, C P. Tenancy Act). 

Now after the passing of the Abolition of Zamindari Act in 
various States, the right of pre-emption in respect of sale of any immovc- 
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village-, pargana-,-district to CD for the price 

of Rs.-AND that in case you wish to purchase the said 

property at the said price- please communicate your assent to me 
or to the said AB forthwith AND that if you fail so to communi¬ 
cate your assent within-days of the receipt of this notice 

the said AB will presume that you waive whatever right of pre¬ 
emption you may have and he will be at liberty to sell the said 
property to CD or any one else for the said price. 

28—Reply of pre-emptor agreeing to purchase 

In reply to your notice dated-1 hereby give you notice 

that I am willing to purchase the property mentioned in your said 
notice for the price mentioned therein. 

29 —Reply objecting to the price 

In reply to your notice dated-1 hereby give you notice 

that I am willing to purchase the property mentioned in your said 
notice but I do not consider that the price mentioned in your said 
notice is correct or genuine. Therefore I am willing to pay 

Rs.-which is according to my information the price really 

agreed upon between you and the said-or such other price 

as may be proved to have been so agreed upon or a fair and reason¬ 
able price. 

30—Reply challenging the title of the vendor, 

and also reserving the right of pre-emption 

In reply to your notice dated-1 hereby give you notice 

that the property mentioned in your said notice docs not belong 
to you but belongs to me and that therefore there is no question 
of my purchasing it from you. I further give you notice that if 
you will sell the same to any person I shall take such legal action 
as I may be advised to take and will also in the alternative claim 
to preempt it at such price as may have been actually paid or 
promised by the vendee or as may be proved to be fair and reason¬ 
able. 


able property to which the Act applies has been abolished, notwithstanding 
anything contained in any law, custom, usage or agreement. 
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31 Notice of appropriation of goods to contract 

To AB etc. 

We hereby give you notice that we have today sfet aside for 

you and appropriated to the contract of the-made between 

you and our firm the following goods and that the same are ready 

for delivery to you here at any time between the hours of_ 

and ^or, for dispatch to you according to your instruc¬ 

tions). 

(Description and quantity of goods) 


32—Notice by seller to buyer to take delivery 

The undermentioned goods being ready for delivery you are 

hereby requested to take delivery thereof without further delay. 

If they arc not taken within-days from the date of receipt 

of the notice I shall hold you responsible for any loss incurred by 

me in consequence and also for my charges for the custody of the 
said goods. 


33 Notice of buyer to seller of his intention to 
treat the seller’s unfulfilment of a condition 

as breach of warranty* 

I hereby give you notice that the condition that-con¬ 
tained in clause-of the contract made between you and me 

on the--—has not been fulfilled. I have, however, elected to 

accept the goods and to treat the breach of condition as a breach 
of warranty only. By reason of such breach of warranty I have 

sustained damages to the extent of Rs.-which I claim to be 

entitled to recover from you. 



34—Notice of re-sale of goods by seller 


AB etc. (purchaser). 

Whereas on the-you purchased--^(specify 

goods) from me and agreed to pay for and take delivery of the 
same within two weeks, and whereas you have not yet paid for 
the same and as per account given below Rs.-arc now due 


'See Sec. 15 S.ilc of Goods Act. For the difference between a 
comliiion and warranty sec S. 12. 
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to me from you, I hereby demand payment of the same and I 
hereby give you notice that if you fail to make the payment by 

the-day of-the goods purchased by you and now 

lying at your risk in my Godowns at-shall be resold by 

public auction at-place at-(time) on- 

(date) and you shall be liable for all loss that may take place on 
such resale. 

(Sd.) C. D. (Seller). 

Account above referred to. 

(Resale can be made under S. 54 of the Sale of Goods Act only 
if the property in the Goods has passed to the purchaser). 

E. ARBITRATION. 

3 5—Notice calling upon a person designated in the 
Arbitration clause to appoint an arbitrator (S. 4) 

Calcutta 

To, September 3, 1946 

The President, 

Chamber of Commerce, 

Calcutta. 

Dear Sir, 

By an agreement in writing between us made on the- 

wc, the undersigned had agreed to refer all future disputes bet¬ 
ween us to the arbitration of a person to be nominated by yoil. 
As ditferences have now arisen between us, wc request you kindly 
to nominate a person to act as an arbitrator for the purpose of the 
aforesaid reference and intimate to us of such appointment with¬ 
in-days of the receipt of this notice. 

Yours faithfully, 
(Sd.) AB etc. 
CD etc. 

3 6—Appointment of arbitrator pursuant to 

arbitration clause 

To XY etc. 

Whereas disputes and difTcrcnccs (or, certain difference de¬ 
tailed at the foot of this notice) have arisen between us, the under- 
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signed AB etc. the CD etc., within the meaning of the arbitra¬ 
tion clause contained in a deed dated-and made between_ 

and we are desirous of having the said disputes settled by arbitra¬ 
tion. 

Now therefore in pursuance of the provisions of the said deed 
we hereby jointly nominate and appoint you to be the sole arbitra¬ 
tor to determine all such matters in difference between us as afore¬ 
said and we hereby call upon you to act as such arbitrator. 

Notice calling upon the other party to 
appoint arbitrator 

I {or, as pleader for and on behalf of AB etc.) hereby give 
you notice that I have {or, the said AB has) this day appointed XY 
etc. to be the arbitrator on my (his) behalf to settle by arbitra¬ 
tion in pursuance of the proviso in that behalf contained in the 

deed of dated the-the disputes and differences that 

are pending between us (you and him) AND I hereby require 
)ou within days from the service of this notice to appoint 

an arbitrator to act on your behalf in the matter of the said dis¬ 
putes and differences failing which the said XY will proceed to 
settle the disputes and differences as sole arbitrator {or, I shall 
apply to the court to have the agreement for arbitration filed in 
couit and refer the case to arbitration in accordance with law).' 

3 8 Notice to one arbitrator to act alone on default 
of appointment by the other party 

I, {or, as pleader for and on behalf of AB etc.) hereby give 
you notice that CD etc. having failed to appoint an arbitrator for 

-clear days after the due service on the said CD of notice 

informing him of your appointment by me {or, the said AB) and 
requiring him to appoint his arbitrator, J, (or the said AB) here¬ 
by appoint (s) you to act as sole arbitrator in the said reference 
and to proceed forthwith. 


Sec Pan. 17 of Schedule 11, C. P. C. 
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39—Notice to appoint arbitrator in place of one 
refusing to act or becoming incapable of 

acting or who dies® 

In the matter of arbitration between AB etc. and CD etc. 
(or, if there h a pctiding snitf In the matter of arbitration in suit 

No.-of-pending in the court of-between AB 

etc. and CD etc.). 

To CD etc. 

Take notice that XY the arbitrator appointed by you in this 
matter having refused to act (or, having become incapable of 
acting by becoming insane or, having died or, having left for 
Africa to accept a long term appointment there) I, the above 
named AB, hereby request you to appoint an arbitrator to act in 
place of the said XY and that if the appointment is not made by 
you within seven clear days after service of this notice I shall 
apply to the Court for the appointment of an arbitrator in the 
place of the said XY. 


40—Notice to arbitrators to appoint an umpire 

(S. 8 (c)) 



Bombay 
Oct. 12, 1948 


LM etc. (1) 

PQ etc. (2) 

Dear Sirs, 

Whereas by an agreement in writing dated the- 

you LM and PQ were appointed arbitrators to determine the 
matter in difference between me and CD etc.; AND whereas you 
were required to appoint an umpire for the purpose of the said 
arbitration; 

Now I hereby cal! upon you LM and PQ by concurrence to 
appoint an umpire as aforesaid within fifteen days after the receipt 
of this notice. Please take notice that in default of such appoint- 


® In arbitration in a pending case this notice is necessary before 
application can be made to the court for appointment of a new arbitra¬ 
tor (Para. 5 of Schedule II, C. P. C.). 
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ment I shall make an application to the court for appointment of 
the said umpire. 

Yours faithfully, 
AB etc. 

41—Notice to a party filing suit in spite of 
agreement to refer to arbitration^ 

Whereas you have instituted a suit in the Court of_ 

against my client AB etc. in respect of matters which by a deed 

dated and made between-^it was agreed should be 

referred to arbitration as therein provided; 

AND whereas my said client has always been and still is 
ready and willing to have the said matter referred to arbitration in 
accordance with the provisions of the said deed and to do all things 
necessary to the propqr conclusion of such reference; 

NOW THEREFORE I for and on behalf of the said AB 
give you notice requiring you to withdraw or apply for stay of 
the said suit and concur with him in taking all necessary steps to 
have the said matters referred to arbitration failing which the 
said AB shall apply to the said Court for an order staying the 
said suit. 

F—PARTNERSHIP 

42—Notice of intention to determine partnership 

I hereby give you notice that I intended to dissolve as from 

the- {or, the date of service of this notice on you) the 

partnership subsisting between you and me in the business of-- 

carried on at-under the name and style of- 

43—Notice of dissolution partnership 

NOTICE IS HEREBY GIVEN that the partnership hereto¬ 
fore subsisting between the undersigned and CD etc. and EF etc. 

carrying on business as-at--under the firm 

name of-is dissolved by mutual consent (or, by 

the death of the said CD (or, by efflux of time) as from the day 
of-. 

Dated- (Sd.) AB etc. 


^ Vide Para. 18, Schedule II, C. P. C. 
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44—Ditto, (if the business is to be continued by 

remaining partners) 

NOTICE (as in the above precedent), adding—"So far as 
concerns the said CD who ceases to have any interest in the said 
business and all debts due to and owned by the said firm will be 
received and paid respectively by the undersigned and the said 
EF who will continue to carry on the said business as partners 
under the same old firm name”. 

45— Notice of retirement 

Take notice that with effect from the-1 intend to retire 

from the partnership established between you and me by deed of 
partnership dated-. 

46— Ditto, another form 

I hereby give you notice under Clause-of our Partner¬ 
ship Articles dated the-of my intention to retire from the 

partnership as from and immediately after the-next being 

the end of the current year of partnership, or, on the-next). 

47—Notice of expulsion of a partner 

Take notice that in exercise of the power conferred on us by 

our Articles of Partnership dated-we hereby determine the 

partnership so far as you are concerned as from the date of this 
notice on the ground that- {stale the cause of complaint). 

Dated- {Signed) - 

48—Notice of nominations of sons as partners 

I hereby give you notice that in exercise of the powers given 

to me by article-of the Articles of Partnership dated- 

under which we arc carrying on the business of-hereby 

nominate my sons XY and PQ to be partners in the said business 

with effect from the-, on which I shall retire from the said 

partnership pursuant to my notice to you dated the-and 

I hereby appoint to each of my said sons equal parts of my share 
in the capital assets profits and the good will of the said business. 

Dated- (S/gz/ci/)- 
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49 Public notice of retirement or expulsion'* 

(by retiring or expelled partner) 

Public notice is hereby given that with effect from the_ 

day of have retired (or I have been expelled) from 

the partnership herebefore subsisting between myself and AB, 

CD and EF carrying on business as-at-under the 

firm name of-and that the said partnership has been dis¬ 

solved from the said date so far as concerns the undersigned. 


Dated the-- —day of 





Sd. (Retiring or expelled partner). 


50 Ditto, (by another partner) 

Public notice is hereby given that the partnership herebefore 
subsisting between the undersigned and AB, CD, EF and GH 

carrying on business as-at-^under the firm name 

been dissolved as from the-day of_ 

so far as concerns the said AB who retires from the said firm (or, 
who has been expelled from the said firm). 

Dated thc^-day of_. 

Signed—(one of the partners) 


51 Public notice of election by a minor on 

attaining majority'’ 

Public notice is hereby given that I, the undersigned, having 
been admitted to the benefits of the partnership subsisting bet- 


^This notice is necessary in order to safeguard the interest of a 
retiring or expelled partner as against the claims of third persons, to 
whom he continues to be liable until such public notice is given (Sec¬ 
tion 32 (3), Section 33, Partnership Act). Public notice is given by 
sending a copy of the notice to the Registrar of firms, publishing an¬ 
other in the Government Gazette, and publishing another copy in a 
vernacular paper circulating in the district (Section 72). Such notice 
may be given cither by the retired or expelled partner or by any partner 
of the reconstituted firm (Section 32(4)). 

■'A minor who is admitted to the benefits of a partnership may 
give public notice within six months of attaining majority or of obtain- 
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to REGISTRAR OF HRMS 

ween AB, CD, EF and GH carrying on business as-at 

under the firm name of-and having now attained majority 

on the-(and having on the-come to know of 

my having been admitted to the benefits of the said partnership) 
do hereby elect to become (or not to become) a partner in the 
said partnership. 

Dated the-day of-. 

ed - 

52—Notice to the Registrar of Firms about 

changes in the constitution of firm’" 

To. 

The Registrar of Firms, 

United Provinces. 

I, CD etc., hereby give you notice that with effect from the 

-day of-the following change has occurred in the 

constitution of the registered firm known as-and carrying 

on business as-at-. 

AB, a partner in the said firm has retired and in his place 
XY has been taken as a partner. 

(Or, AB, a partner in the said firm has died and in his place 
his son XY has made a partner). 

(Or, AB, a partner in the said firm has, under the authority 

conferred by clause-of the Deed of Partnership dated-, 

been expelled from the said firm). 

Sd.- 

Dated the--day of^-. 


ing knowledge that he had been so admitted, whichever date is later, 

that he has elected to become or not to become a partner in the firm' 

and such notice shall determine his position as regards the firm. If he 

fails to give such notice he shall become a partner on the expiry of the 

said six months (Section 30{J)). As to mode of giving notice see last 
footnote. 

•'^Thc words within the brackets are not necessary if the notice is 
given within 6 months of attaining majority. Such notice can be given 
by any incoming, outgoing or continuing partner. 

29 
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Public notice of dissolution 

(Same as No. 49 omitting the words"so far as concerns etc.” 
upto the end). 

G—ASSIGNMENT 

54—Notice of assignment of debt 

(by the assignor) 

To, 

AB etc. (debtor). 

I, the undersigned hereby give notice that by an instrument 

in writing dated the-1 have assigned absolutely to XY etc. 

the bond of^ executed by you in my favour and the debt 

due to me from you thereunder with interest already accrued and 

hereafter to accrue thereon (or, the sum of Rs.-and interest 

due to me on account of etc.). 

(Or, the decree for Rs.-interest and cost passed on the 

■ by the Court of^-in my favour against you in suit 

No.—-of-), 

[and I require you henceforth to pay the same to the said 
XY.]” 

55—Ditto by assignee 

To 

AB etc. (debtor). 

I, the undersigned hereby give you notice that by an instru¬ 
ment in writing dated the-executed in my favour by CD 

etc. the said CD has assigned to me absolutely the etc., {as in 
preiioiis fonn) (and I require you in due course to pay such 

principal sum and all interest due and to become due thereon to 
me). 

It is further stated that the said CD has refused to sign this 
notice dated thc^-. 

Signed by^-- ’ 

(assignee) 

” The demand for debt is usually added in such notices in England 
but it is not necessary in a pure notice of assignment and may be omitted. 
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^Ditto (another general form applicable in * 

both cases) 

To 

AB etc. (debtor). 

Notice is hereby given to you that CD etc. has by an instfu- 

ment in writing dated the-^absolutely assigned to EF etc. 

the bond dated the-executed by you in the said CD’s 

favour and the debt due to him thereunder with interest already 

accrued and hereafter to accrue thereon, (or the decree obtained by 

the said CD against you from the Court of the Civil Judge at 

Aligarh being decree No.-Dated-), (or, the benefit 

of the contract of sale of 200 bars of silver made by you in favour 

of the said CD on the-to be delivered on the-at the 

rate of-). 

Signed-—- 

(assignor) 

57—Notice by pleader 

Dear Sir, 

Under instructions of my client EF etc. (or as advised by 

my client AB etc.), I hereby give you notice that (continue as in 
the other forms). 

58—Notice by assignee of a legacy 

To 

AB etc. the executor of the will of XY late of-deceased. 

I, the undersigned hereby give you notice that by an instru¬ 
ment in writing dated the-the legacy or sum of Rs._ 

bequeathed to me by the will of XY etc. was assigned by me 
absolutely to CD etc. and I hereby request you to pay the 
sum to the said CD as and when the same shall bcome payable 
together with such interest (if any) as may become accrued at the 
date of payment. 

Dated the- 


(Signature of the assignor) 
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59—^Notice of assignment of Policy 

To 

The Manager, 

The Sunlife Insurance Co. Ltd., 

Calcutta. 

Dear Sir, 

I, the undersigned AB etc. hereby give you notice that by 

.a deed of assignment dated the-the policy of life insurance 

effected by CD etc. with your company for the sum of Rs.- 

dated the-and numbered-and all moneys assured by 

or to become payable under the said policy were assigned by the 
said CD to me absolutely, (or, by way of mortgage) and I re¬ 
quest you to note the assignment In your books and to acknow¬ 
ledge receipt of this notice. 

Sd. AB 

Dated- 


H—MISCELLANEOUS NOTICES 

60 —Notice of demand by a creditor’s pleader 

Under instruction from AB etc. I hereby require you to pay 

ro him the sum of Rs.-borrowed by your deceased father 

CD from the said AB on a promissory note (bond) dated the 

-together with all interest due in respect hereof on the 

date of payment AND I hereby give you notice that if you make 

default in doing so for-days after the receipt of this notice 

I have instructions to file a suit for recovery of the amount due 
to the said AB as aforesaid in a competent court of law. 

61—Notice of demand of possession 
of property and mesne profits 

WHEREAS— 

1. The zamindari and house property detailed at the foot 
of this notice originally belonged to one XY deceased. 

2. On the death of the said XY on the-one CD had 

taken wrongful possession of the said property and had got his 
name recorded in the village papers as an .adopted son of XY. 
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3. The said CD wrongfully sold the said property to you. 

4. The said CD is not the adopted son of the said XY and 
AB etc. being the sister’s son of the deceased XY is his legal heir 
and entitled to possession of the said property. 

Now therefore as pleader for and on behalf of the said AB 
I hereby require you to deliver back the said properties to the 
said AB and pay him mesne profits of the said property from the 
date of your possession AND I hereby give you notice that in case 
you fail to do so for one month the said AB will institute a civil 
suit against you for recovery of the property and mesne profits. 

62—Notice demanding possession of property- 
held under a voidable sale^^ 

Whereas you are in possession of the property detailed at the 

foot of this notice under a deed of sale dated-executed by 

Musammat-; 

AND whereas the said Musammat-having inherited 

the said property from her deceased husband XY had only a life 
interest in the same and was not competent to transfer the same 
beyond her life; 

AND whereas the said sale was not made for any legal neces¬ 
sity and is not therefore binding on the reversioners of the said 
XY; 

AND whereas AB etc. is the reversionary heir of the said XY 
and entitled to the said property after the death of the said 
Musammat-. 

Now therefore as pleader for and on behalf of the said AB 
I hereby give you this notice that the said AB hereby impeaches 
the said sale and requires you forthwith to deliver the said pro¬ 
perty to him AND I further give you notice that if you fail to so 
deliver the property and to pay mesne profits of the said property 


In such cases when the person In possession is not a trespasser but 
holds a valid title until it is challenged by another person, no mesne 
profits are recoverable until the title is challenged and recovery of pro¬ 
perty is demanded. Therefore in all such cases notice is necessary, other¬ 
wise the Court will not allow mesne profits before the date of suit. 
(Bbirgu V. Narsingh, 14 A. L. J. 1161). 
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upto the date of delivery of possession, the said AB will institute 

a suit against you for possession of the said property and mesne 
profits. 

63—Notice determining a continuing guarantee 

given to a banker'^ 

Take notice that I hereby discontinue and revoke the guarantee 

dated the-whereby I guaranteed to you the payment of 

all moneys then or at any time due to you from AB etc. on the 
balance of his account with you and I hereby give you further 
notice not to make any further advances or payments to or on 
account of or give further credit to the said AB or incur or allow 
to be incurred any further liability under the said guarantee. 

—Ditto, given to an employer 

Take notice that I hereby determine and revoke the guarantee 
dated whereby I guaranteed to you the fidelity of AB etc. 
as the manager of your estate and the payment of any sum that 
may become due to you on account of loss or damage sustained 
by you by reasons of any defalcation, misappropriation or any 
other wrongful act of the said AB etc, in the course of his employ¬ 
ment as such manager and I hereby give you further notice that 
I shall not be liable for any such loss or damage sustained by you 
on or after this date. 

65—Notice claiming damages for wrongful dismisal 
To 

The^-Co. Ltd. 

Whereas my client Mr.-was employed by you 

ns Manager of the-Mill at-^wned by you 

under a contract of employment dated thc^-and con¬ 
tinued to be in such employment upto th e - - day of- 

n 

A continuing guarantee may be revoked as to future transactions 
by notice to the creditor (S. 130, Contract Act) but such revocations 
does not affect the liability already incurred upto the date of such re¬ 
vocation, 



CLAIMING DAMAGES FOR DEFAMATION 


455 


AND whereas by an order dated-the Managing Director 

of the said Mills wrongfully dismissed him against the terms of 
the aforesaid contract and in pursuance of the said order relieved 
him of his duties on the-day of-. 

I am instructed to request you either to reinstate my afore¬ 
said client Mr.-in service and to pay his salary for the 

period from the date of his wrongful dismissal to the date of re¬ 
instatement or pay him Rs.-as damages for wrongful 

dismissal. 

Please take notice that in default of your compliance with 
the aforesaid request within one month from the receipt of this 
notice my client will be compelled to seek his legal remedy by 

filing a suit against you for recovery of Rs.-as damages 

for wrongful dismissal. 

Dated- (Sd.) XY 

Advocate of 
Mr.- 


66 —Notice claiming damages for defamation 

To 

The Editor & Publisher of- 

Whereas in your paper ’The Observer” of the 3rd January 
1948, you have published an article headed ’’Jobbery in the Educa¬ 
tion Department” in which you have made the following defama¬ 
tory remarks about my client Mr.-Director of Educa¬ 

tion of Vindhya Pradesh. 



AND whereas these remarks are highly defamatory of my 
said client who has on account of them suffered in his reputation 
and has been lowered in the estimation of his friends and the 

general public; I have been instructed by the said Mr.- 

to demand of you, which I hereby do, within-days 

from the receipt of this notice, a sum of Rs.-—as damages 

and an unqualified apology duly and prominently published in 
the ’’Observer”. 
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Please take notice that in default of your compliance with 
this notice legal action will be taken either to prosecute you for 
defamation in a criminal court or to sue you for damages as my 
aforesaid client may be advised. 

Dated- (Sd.) XY 

Advocate for 

Mr.-r- 


67—Notice of suit against Government^* 



(S. 80, C. P. C.) 


The Collector of^-|The Secretary to Government of 

the United Provinces, Revenue Department. 

As pleader for and on behalf of AB son of CD, by caste 

-, by profession-and residing at Agra I hereby 

give you notice that unless the sum of Rs.-^is refunded to 

him the said AB will on the expiry of two months from the date 

of service of this notice institute a suit in a Civil Court of com- 


At least two months’ previous notice of suit against the Govern¬ 
ment is necessary under the law, whatever may be the nature of the suit. 
Such notice should state the name, description, and place of residence 
of the plaintiff, the cause of action (which means a short statement of 
the facts which constitute the ground on which the claim will be based), 
and the relief which is intended to be claimed. It is not necessary that 
the notice should be signed by the plaintiff. It may be given by him 
or by his pleader or agent on his behalf. It is not necessary that it 
should be addressed to a Provincial Government or the Federation so 
long as it clearly states against whom the threatened suit will be insti¬ 
tuted. Under the Government of India Act of 19)5 such a suit was ins¬ 
tituted against the Provincial Government if it related to the affairs of 
a Province, or against the Federation of India if it related to the affairs 
of the Federation. In coses of liability arising before the 1st April', 19)7 
or arising under any contract or statute made or passed before that date, 
the plaintiff might at his option bring the suit against the Secretary of 
State (not, in Council) (S. 179). Under Article )00 of the Constitution 

of India the Government of India may sue or be sued by the name of 
the Union of India and the Government of a State may sue or be sued 
in the name of the State. The notice shall be delivered to or left at the 
office of the Collector of the district or a Secretary to the Provincial or 
Central Government as the case may be. If the facts arc long it is 
sometimes more convenient to attach to the notice a draff plaint and refer 
to it in the notice which, in such a case, need not be detailed. 
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petent jurisdiction against the Provincial Government for the re¬ 
fund of Rs.-and for the award of interest on that sum at 

the rate of-per cent per annum from the-by way of 

damages, on the following cause of action:— 

(1) The said AB is owner of a one-fourth share in mahal 

-of village-in the pargana and Tahsil-of 

-district; 

(2) The said AB has by a deed dated the-mortgaged 

the said share with possession to one CD etc. and since the date of 
mortgage the said CD and not AB has been in possession thereof; 

(3) The said CD failed to pay the Government revenue due 

in respect of the said share for the years-Fasli; 

(4) Instead of taking proceedings for the recovery of the 

said revenue from the said CD who was legally liable for it, the 
Tahsildar of-attached the movable property of the said AB. 

(5) The said AB had to deposit and he did deposit under 

protest in writing in the-the said sum of Rs.-being 

the revenue for the said year in respect of the said share in order 
to save his movable property and have it released from attachment. 

(6) As the payment was made by the said AB under coercion 
he is entitled to have it refunded. 

Sd.- 

(Pleader) 

68—Ditto, another form 

To • 

I, AB etc. (or, As Pleader for and on behalf of AB etc., I) 
hereby give you notice that unless proper and satisfactory amends 
arc made I (the said AB) will after the expiry of two months 
from the date of service of this notice, institute a civil suit in a 
Court of competent jurisdiction on the cause of action and for 
the reliefs appearing from the draft plaint appended hereto, which 
should be read as part of this notice. 


(Draft plaint) 


(Signed) 
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69—Notice of suit against a public officer'' 



(s. 80, c. p. c.) 


CD etc., Sub-Inspcctor in charge of- 

Station, District-. 

As Pleader for and on behalf of AB son 

by profession-and residing at- 

give you notice as follows:— 


, Police 

-by caste 

-1 hereby 


1. 

Station' 


In 


-while you were Station Officer of the Police 

you maliciously and without any reasonable or 
probable cause arrested the said AB and searched his house and 
prosecuted him on a false charge of murder of his wife. 

2. That while the said AB was in your custody in the police 

lock-up at--you abused and beat him, gave him no food, 

did not allow him to sleep and caused him other inconvenience and 
tortures in order to extort money from him and, when he did not 
agree to pay you the money demanded by you as bribe, you 


It is not every suit against a public officer for which a previous 
notice is required, but such notice is required only if the suit is in respect 
of any act purporting to be done by the public officer in his official 
capacity, and the object is to make him personally liable for such 
act. Therefore though a receiver is a public officer and notice is neces¬ 
sary for a suit against him in respect of acts done by him as such (Asia 
Khatiiii V. Amaraulra Nafh, A. I. R. 1940 (Cal.) 578), no notice is 
necessary for a suit against a receiver for possession of property vested in 
him by order of the Court (Bhnhan v. Biraj, 1940 (Cal.)). The notice 
should be in the same form as a notice of suit against the Crown. The 
cause of action should clearly indicate that the claim is in respect of an 
act done by the defendant in his official capacity. In a suit for damages 
against a public officer using defamatory language, insulting and assaulting 
his subordinates no notice is necessary as it is not an act purporting to 
be done by such public officer in his official capacity (Narayati Hari v. 
ya\hwant Raoji Naik, A. I. R. 1928 (Bom.) 3 52). Notice under Sec. 80. 
C. P. C. is necessary in suits on contract also (Meha/i Mohan v. Jatindra 
MoJutu, A, I. R, (1934) P. C. 96). Similarly on this principle it has been 
held by their Lordships of the Privy Council that sanction under Section 
197, Cr. P. C. is not necessary before a public officer can be prosecuted 
for an offence of bribe under Sec. 161 of the Indian Penal Code 
(Linnhlardur Zutshi v. King, I9S0 A. L. J. 120; Gill v. King, 75 
I. A. 61). 
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cliallaned him and released XY etc. who was the real murderer of 
the said AB’s wife, 

3. That after a protracted trial at which you gave false evi¬ 
dence and produced suborned witnesses the said AB was acquitted, 
the magistrate finding that the case against him was false. 

4. That the said AB had to undergo great physical and 
mental suffering while he was in the lock-up as the undertrial 
prisoner and had tq spend Rs. 5,000 in his defence. 

5. The said AB, therefore, demands from you Rs. 5,000 as 
damages for assault and battery, Rs. 5,000 as damages for his 
physical and mental suffering during the period of trial and 
Rs. 5,000 the cost incurred by him in his defence, total Rs. 15.000, 
and gives you notice that if you do not pay this amount or make 
other suitable amends to the satisfaction of the said AB, the said 
AB will on the expiry of two months from the date of service of 
this notice file a suit against you for the recovery of Rs. 15,000 as 
damages for assault and battery and malicious prosecution in the 
Court of the Civil Judge at Agra. 

70—Notice demanding delivery of movable 
property deposited for safe custody 

I, AB etc. (or, As pleader for and on behalf of AB etc., I) 
hereby require you to deliver up to me (the said AB) within 
days from the service of this notice upon you the several articles 
set forth in the Inventory hereunder written which were entrusted 
to you by me (him) for safe custody AND FURTHER TAKE 
notice that if you fail to comply with this demand I (the said 
AB) shall (will) institute such proceedings against you as I (he) 
may be advised. 

71 —Notice to creditors of a deceased person 
inviting claims, by executors 

Notice is hereby given that all persons having claims against 

the estate of XY deceased who died on the-and whose will 

was proved in the Court of the District Judge of-by the 

undersigned the executor therein named are required to send parti- 
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cukrs thereof in writing to the undersigned on or before the_ 

next, after which date the undersigned will proceed to distribute 

the assets having regard only to the claiins of which he shall then 
have had notice. 


Dated 


Signed 


72—Ditto, by administrator 

Notice is hereby given that all persons having claims against 

the estate of XY deceased who died on the-and Letters of 

Administration of whose estate were granted on the-by 

the Court of the District Judge of-to the undersigned arc 

hereby required to send etc. (rts /// Form 71). 


73—Notice requiring abatement and removal 

of a Nuisance 

I, AB etc. (or. As pleader for and on behalf of AB etc., I) 
hereby require you to remove the nuisance and obstruction des¬ 
cribed at llic foot of this notice. AND I give you notice that in 

default of your so doing within-days from the service of 

this notice I (the said AB) shall (will) take such steps as I (he) 
may be advised to secure the abatement, removal, and disconti¬ 
nuance of such nuisance and obstruction and to recover such 
damages as I have (he has) sustained or may sustain by reason 
of the said nuisance and obstruction. 

{Dcscriltthn of the mthonce and obstruction). For cxamlde, 
obstruction to the light and air of the notice-giver’s house situate 

at-passing through the windows in the western wall of the 

said house which you have blocked by building a wall alongside 
the said house. 

Or, obstruction caused by you to the notice-giver’s right of 

way from the house at-to the public highway known as 

-by constructing your new house. 

Or, nuisance caused by flowing the water of the kitchen and 

latrine of your house at-to my land on the west of the said 

house by constructing two waterspouts in the western wall of 
your house. 
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74—^Ditto, another form 

I, AB etc. hereby give you notice as follows:— 

1. That I own a house in Mohalla-in the city of- 

and have been in possession of it for the last 50 years. 

2. That I have been residing in the said house with my 
family and my ladies observe strict purdah and do not appear be¬ 
fore the public and they have always been enjoying this seclusion 
from outsiders while residing in the said house. 

3. That you have recently built a room on the roof of your 
house to the east of my house and in the western wall of the 
newly built room opened three windows overlooking the residential 
rooms, kitchen and the courtyard of the zauana portion of my 

• house. 

4. I, therefore, require you to close the said windows and 

give you notice that if you fail to do so within-days of 

the receipt of this notice I shall file a suit in the Court for closing 
the said windows, damages and such other reliefs as I may be 
entitled to in respect of the aforesaid invasion of my right of 
privacy. 

75—Notice of dishonour of bill to drawer’® 

Agra, 

To May 12, 1935 

CD etc. 

I hereby give you notice that a bill of exchange No.- 

dated-drawn by you on AB etc, for Rs.-payable 

to me-months after date has been dishonoured by non- 

acceptance (or by non-payment). 

Sd. Payee 

A notice of dishonour is necessary in the case of negotiable instru¬ 
ments. It is not necessary in cases mentioned in Section 98, Negotiable 
Instruments Act. Such notice may be given to the party intended to be 
charged or his authorized agent, or in case of his death, his legal repre¬ 
sentatives and in case of his insolvency, to his assignee or receiver. It 
may be sent by post to his place of business or, if there is no place of 
business, to his place of residence (Section 94). 
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To 


76 Ditto-—to indorser 


(indorser) 


Agra, May 12, 193^ 


I, hereby, give you notice that the bill of exchange No.- 
dated the-drawn by AB etc. on CD etc. for Rs. 


-Avri 

payable to XY etc, or order-months after date and bearing 

your endorsement has been dishonoured by non-acceptance (or 
non-payment). 


Sd. 


To 


Rs. 


Notice of dishonour of a cheque 

Meerut 
April 3, 1937 

AB etc. 

I hereby give you notice that a cheque No.-dated the 

-drawn by you on the-Bank for 

■payable to CD etc. or order and endorsed by the 


said CD to me has been dishonoured by non-payment, 

Sd. 


(holder) 

(for fto/Jee of Protest, sec Statntary forms prescribed under 
S. 101, Negotiable Instruments Act), 


78— Notice of sale of pledged articles 

To 

AB etc. (pledgee). 

Whereas on-you borrowed Rs.-from me on 

pledge of the articles mentioned in the inventory below and 

whereas as per account given below Rs.-are now due to 

me from you on account of the balance of the said debt and in¬ 
terest, I hereby demand the said amount from you and give you 

notice that in case you fail to make the payment by th(?- 

day of-—^the said articles shall be sold by public auction 

to the highest bidder at-(place) at^-(time) (or, 

shall be sold by me privately at the best obtainable price) for reali¬ 
zation of my dues and if the same are not satisfied from the sale 
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proceeds after deducting the expenses incurred in sale or attempted 
sale the deficiency shall be recovered from you. 

Sd. CD (creditor) Inventory above 

Account above referred to. referred to 

Dated- 


79—Public notice of termination of agent’s authority 

NOTICE IS HEREBY GIVEN that CD etc. who was in the 
service of the undersigned as Sale agent (or, as rent collector, or 

a Mukhtar Am) has ceased to be in my service from the- 

day of-and he has no authority whatsoever to transact 

any business or to receive any money or to act in any way for or 
on my behalf (and the power of attorney executed by me in his 
favour on the-has been revoked). 

Dated- Sd. AB & C. 

80—Public notice of sale of business by heirs 

Notice is hereby given that AB etc. and CD etc. the heirs 
and legal representatives of the deceased XY etc. have sold to the 

undersigned the business of-lately carried on by the said 

XY at-and that all accounts now due and all debts now 

owing to the said business should be paid to the undersigned at 
the place of business AND further that all debts owing by the 
said XY in respect of the said business will be paid and discharged 
by the undersigned. 

Dated- 


Sd. EF etc. 

81—Public notice by father repudiating the debts 

of son 


Notice is hereby given that my son AB etc. has separated 
from me and has no claim or title to any of the properties possessed 
by me which are all my self-acquired properties and therefore 
neither myself nor any of the properties possessed by me shall be 
liable for any debts the said AB may hereafter contract and any 
one advancing money to him either personally or on the security 
of the said properties shall do so at his own risk. 


Dated 


Sd. CD etc. 
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PARTITION 

Preliminary Note 

Partmon is the process by which property, which is held in undivid¬ 
ed shares by ,omt tenants, tenants in common, or co-parceners, is divided 
amongst them so that each co-owner thenceforth holds a divided share 
m severalty instead of an undivided share in the whole. It is possible 
that only one out of several co-owners may desire a partition and the 
others prefer to remain joint. In such a case, the property is divided 

only ,n two lots, one for the co-owner separating and the other jointly 
for the others. 

Partition may be made cither by an agreement—oral or written—, 
or through court, or by arbitration. If parties cannot agree, one of them 
niay le a suit in the court, and in the case of revenue paying mahals, 
special procedure by application is provided in the local Acts. 

No particular form of deed is necessary to effect a partition and it 
IS sufficient if the intention to divide and to hold the property in separate 
lots in severalty is clearly indicated. The deed takes the form of transfer 
or release by each co-owner of bis share in the joint property allotted to 
the other. In the case of joint tenants or co-parceners, each "releases and 
conveys" his share in the property allotted to the other in favour of the 
latter, while in the case of tenants in common, a "grant” is made instead 
of release. The reason is obvious. In the case of joint tenants there 
is no defined share which a co-owner can grant or transfer, as it is in 
the case of tenants in common. 

It is advisable to execute a partition deed in duplicates so that one 
party may take the original and each of the others one of the duplicates. 

If it is not executed in duplicates one party keeps the deed, and in such 
cases he should by a clause in the partition deed undertake to permit 
others to inspections and take copies thereof. 

A deed of partition generally contains recitals showing the title of 
the parties to the joint property, their respective shares in it, and a desire 
or agreement to partition it. Reference is also often made to the pro¬ 
ceedings prior to the execution of the deed, e.g., the preparation and 
drawing of lots. These recitals should be carefully drafted. 

After the recitals follow the witnessing clauses. The first contains 
the operative part of the deed containing the agreement to hold different 
lots in severalty and the release or grant by each co-owner in favour of 
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the other with the usual habendum, which should entitle the transferee 
to hold the lot allotted to him in severalty. When the property is divid¬ 
ed into two lots it is easy to effect the partition by two clauses of reci¬ 
procal grant or release but such clauses are likely to become complicated 
when there are several lots, as in that case as many conveyance clauses 
will be necessary as there are permutations and combinations of the co¬ 
owners. For instance if lots I, 2, 3 and 4 are allotted to A, B, C, and Transfer 
D respectively, B, C, and D will convey their shares in lot 1 to A, 

A, C and D their shares in lot 2 to D, A, B and D their share in lot 3 
to C; and A, B and C their shares in lot 4 to D. In such cases it may 
be found easier to have one clause agreeing to hold the different lots by 
different co-owners as absolute owner in severalty, and another general 
clause expressing a grant or release of each co-owner of his share in the 
lot allotted to others. 

Sometimes money compensation has to be paid by one co-owner to Money 
another for equality of partition. This may be recited in the recitals, compensa- 
and, if it has already been paid, an acknowledgment will be inserted in^*^*^ 
the conveyance clause relating to the grant or release by the persons re¬ 
ceiving the consideration. If it is agreed to be paid in future, the agree¬ 
ment should be definitely mentioned in the witnessing clauses as a cove¬ 
nant by the party agreeing to pay. 

The usual covenants in a deed of partition are, covenant about en-Covenants 
cumbrances on the property, which may provide for apportionment of the 
debts or continuance of the charge as it exists before the partition, cove¬ 
nant for further assurance, covenant for quiet enjoyment, covenant about 
custody of title deeds and the right of production. In a partition of 
house property, covenants about easements of necessity may be necessary. 

If the property is leasehold property, covenant about payment of rent 
and performance of covenants of the lease are generally necessary. Any 
special covenant about any other matter which may be necessary may be 
inserted in the usual way. A covenant that one co-owner transferring 
his share will give the first, refusal to the other is valid; Kaltanlal v. 

Ranianuj Das, 1944 (Nag.) 187. 

The value of each lot must be mentioned, either in the schedules in 
which the lots are mentioned, or in the recitals, or in a covenant, as may 
be convenient. The various lots of property allotted to each co-owner 
should be mentioned in separate schedules, and should be prepared with 
the same precision as "Parcels” in any conveyance. 

All co-owners should be parties to a deed for partition. If some of Parties to 
them arc minors they may be represented by their guardians. The act the deed 
of the guardian in this respect is generally binding on the minor, if the 
partition is to the advantage of the minor and is fair and equitable. If 

50 
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It IS not, the minor has a right to get it reopened on attaining majority. 
The necessity for the partition should in such cases be clearly mentioned 
in the recitals. The mortgagee of the share of one co-owner has no power 
to make a partition without the consent of the mortgagor. If the mort¬ 
gagor consents, he should join in the deed. A mortgagor is entitled to 
make a partition and the mortgage will attach to the property which he 
will get under the partition. A life estate owner (as a Hindu widow) 
can make a partition which will be binding on the reversioner, unless it 
is shown to have been unfair to the reversioners. 

Title deeds relating to the property falling to the lot of any party 
should be handed over to that party. If there are any title deeds which 
relate to properties falling to the shares of several co-sharers, one of 
the parties should by mutual consent, preferably expressed in the deed 
itself, retain them, undertaking their safe custody and to allow others 
to make inspection and take copies. It is not, however, absolutely neces¬ 
sary to add such a covenant to the deed itself and a partition deed would 
not be invalid for want of it. Generally as all title deeds being register 
deeds, everyone can obtain copies from the registration office, such an 
undertaking is not very essential. 

Stamp duty The same as on "bond” (No, IS) (or, in Madras, on a bottomry 

bond No. 16) for the amount of the value of the separated share or 
shares of the property. The largest share remaining after the property 
is partitioned (or if there are two or more shares of equal value, and not 
smaller than any of the other shares, then one of such equal shares) is 
deemed to be that from which the other shares are separated. In cases 
of land held on a Revenue settlement for a period not exceeding 30 years 
and paying the full assessment, the value shall be calculated at not more 
than J times the annual value. Where a previous agreement to partition 
has been executed, the duty will be reduced by that paid on such agree¬ 
ment, but slull not in any case be less than Rs. l|8 in Bombay and 
Madras, Re. lj5 in C. P., Re. l|4 in Bihar, Re. 1 in Bengal and Assam, 

12 annas in U, P. and the Punj.ab, and 8 annas elsewhere. Where a 
partition is executed in pursuance of an award or final order of court, 
which has already been stamped as a deed of partition, the duty shall not , 
be more than Re. 18 in Bombay and Madras, Re. lj5, in C. P., Re. l|4 in 
Bihar, Re. 1 in Bengal and Assam, 12 annas in U. P., and the Punjab, and 
8 annas elsewhere. (Art.'45). The value of each lot should be men¬ 
tioned in the deed, (S. 27). As partition can be m.idc by parole, no stamp 
duty will be necessary if the fact of such partition is mentioned in any 
other document, although this may have the same effect as a deed of 
partition by furnishing indisputable evidence of partition, and this device 
is often adopted in order to evade stamp duty. 
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DupHcites will be starrtped as provided in Article 25 , but the value 
of the stamp on the original should be denoted on each duplicate (S. 16 ). 

The deed is written on a stamp paper of the proper value (Rule 6),Description 
or, if it is in a European language, an impressed label may be used. (Rule of stamp 
18 (//;) ). 

In the absence of a contract to the contrary, stamp duty is payable gy ivhom 
by the parties to the deed in proportion to their respective shares in the payable 
whole property partitioned (S. 29 (g) ). 

A partition of joint property is not an exchange within the meaning 
of Sec. 118, Transfer of Property Act and, therefore, partition can be,tion^ 
effected orally and need not be in writing. If, however, it is effected 
by an instrument in writing a deed of partition of immovable property of 
the value of Rs. 100 or upwards requires registration. A writing which 
contains a mere statement of partition previously made does not require 
registration (Rariganayaki v. Rukmatii, 45 M. L. J. 100, 72 I. C 456; 

Ajiand Rao v. Jofi, 24 B. 615). A mere list of properties allotted at 
partition is not a deed of partition and does not require registration. 

{Kshetra Mohan v. Tnfani, 37 C. W. N. 112, 144 I. C. 863). An un¬ 
registered deed of partition by which the parties purported to effect a 
partition of their properties fell within the purview of Sec. 49 (a). 

Registration Act and though the deed was admissible in evidence for 
proving the factum of partition, it could not be used for proving that 
a particular property was allotted to a member upon partition as his share. 

(Gopinath Sarma v. Haijitnath Sarma, 1950 (Assam) 129). A parti¬ 
tion deed of movable property does not require registration. If a parti¬ 
tion includes both movable and immovable properties and the deed is not 
registered, it cannot be relied on even in support of a claim to movable 
property, if the partition is one and indivisible, but it is otherwise, if 
the partition of movables is separate(Po//>/ v. Nagarna, 30 M. L. J. 62 
32 I. C. 486; Karamchatid v. lira Daft, 1932 A. L. J. 545 , 1)8 I. C. 369). 



PRECEDENTS 

1—Deed of partition between two tenants 

in common 

This Partition is made on the-day of-Between 

AB etc. of the one part and CD etc. of the other part. 

WHEREAS— 

Recitals (n The properties mentioned in the first and second schedules 

hereto belonged to one XY etc.; 

(2) The said XY died in-leaving behind him the said 

AB has son and the said CD his daughter as his only heirs who 
inherited the said property under the Muhammedan Law in the 
shares of 2j3 and 1|3 respectively; 

(3) The parties hereto have agreed to divide the said pro¬ 
perties in the manner hereinafter appearing; and ' 

(4) It has been .agreed between the parties that the sum of 
-should be paid by the said AB to the said CD for equality 

of partition. 

NOW THIS DEED WITNESSES as follows:— 

Conveyance pursuance of the said agreement and in consideration 

of the transfer by the said CD hereinafter contained the said AB 
hereby grants and conveys to the said CD ALL THAT the un¬ 
divided two-third share and interest of the said AB in the pro¬ 
perty described in Schedule A hereto containing-acres and 

delineated on the plan annexed hereto and thereon shown with its 
boundaries coloured red together with all buildings thereon TO 
HOLD the same to the said CD henceforth in severalty. 

2. In further pursuance of the said agreement and in con¬ 
sideration of the transfer by the said AB hereinbefore contained 

and the payment of Rs.-by the said AB (the receipt of 

which is hereby acknowledged) the said CD hereby grants and 
conveys to the said AB ALL THAT the undivided one-third share 
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and interest of the said CD in the property described in the Sche¬ 
dule B hereto containing-acres and delineated on the plan 

hereto annexed and thereon shown with its boundaries coloured 
green together with all buildings thereon TO HOLD the same to 
the said AB henceforth in severalty. 

3. It is hereby agreed between the parties as follows:— Covenants 

(1) There is, no encumbrance or charge on the property here-'Encum- 
by partitioned and that if any encumbrance or charge is found 

to attach to any part of such property both the parties shall be 
liable for the same in proportions to their shares in the joint pro¬ 
perty. (Or, The property hereby allotted to each party has been 
allotted to it subject to any encumbrance or charge attaching 
thereto and the other party shall not be liable for any part of the 
same). 

(2) The property hereby allotted to each party shall be Quiet en- 
entered upon and henceforth held in severalty by such party with- 

out any interruption or disturbance by the other party or any 
one claiming through under or in trust for it. 

(3) Each party will at the cost of the person requiring the Further 
same do every such act or thing as may reasonably be required 

for further or more perfectly assuring the property hereby trans¬ 
ferred by it to the other. 

(4) The said AB shall have the custody of this deed together-Custody of 
with the maps annexed thereto and will at the request and cost partition 
of the said CD produce the same for inspection and will produce 

the same in evidence. 

(5) Each of the parties hereto will at the request of the Production 
other produce for inspection by the other and produce in evidence 

in legal proceedings any title deed or document in his possession 
and in any way affecting the title of the party requiring such 
production to the property hereby transferred to it. (Or, the 
title deeds of the property hereby partitioned shall be retained by 
the said AB who undertakes, at the request of any other party, 
to produce the same for inspection by such other party and to 
allow the latter to take copies thereof). 

(6) Wherever such an interpretation would be necessary in Hterpre- 
order to give the fullest scope and effect legally possible to any 
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covenant or contract herein contained, the expressions "the said 
AB” and "the said CD” hereinbefore used include respectively the 
heirs successors representatives and assigns of the said AB and 
the said CD respectively. 

4. It is hereby declared that the values of the properties 

mentioned in the first and second schedules hereto are Rs._ 

and Rs.-—-respectively. 


5. It^ is hereby agreed that each party will be entitled to 
realize the arrcas of rent in respect of the property allotted to 

it and the other party hereby assigns to it its undivided right and 
interest in such arrears. 


IN WITNESS WHEREOF etc. 


2—Partition between two branches of a family, both 

under Court of Wards, of property left out at 
former partition. Money compensation and 
separate property given to equalize parti¬ 
tion; special conditions 

THIS DEED OF PARTITION is made on the-day of 

--BETWEEN the Court of Wards for the United Provinces 

of Agra and Oudh charged as such with the superintendence of the 
property of AB and CD etc. AND the Court of Wards for the 
United Provinces of Agra and Oudh charged as such with the 
superintendence of the property of EF and GH etc. (minors) of 
the second part, 

WHEREAS— 

(1) The said AB and CD having been a ward of the said 
Court of Wards made an application under Section 10 of the 
United Provinces Court of Wards Act, 1912 on attaining full age 

and by Courts’ Order No.-dated-the said Court of 

Wards again assumed the superintendence of their property; 

(2) The said EF and GH were disqualified from managing 

their own property under Section 8(1) (^) of the United Pro¬ 
vinces Court of Wards Act, 1912, and by Court’s Order No.- 


^This is necess.iry if the property is in possession of tenants and there 
arc ,irre.irs of rent, 
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dated-the said Court of Wards assumed the superinten¬ 

dence of their property; 

(3) By a deed of partition dated-between the parties 

hereto the property known as the-estate was partitioned 

between the parties but the house and sahan delineated on the map 
attached hereto with trees jointly belonging to the parties were 
then left out and were not partitioned; 

(4) The said AB and CD (hereinafter called collectively the 
"senior branch”) are the joint owners of a one-half undivided 
share and the said EF and GH (hereinafter called collectively "the 
junior branch”) are the joint owners of the other one-half un¬ 
divided share in the said house, sahan and trees; 

(5) It is expedient for the better enjoyment of the said house, 
sahan and trees that they should be partitioned between the senior 
branch and the junior branch; 

(6) It has been agreed between the parties with the consent 
of the major wards AB and CD that the said house, sahan and 
trees be partitioned in the manner hereinafter appearing; and 

(7) The shares agreed to be given to each party in the said 
property being not equal in value the parties have agreed that with 
a view to equalize the value of the said shares money compensa¬ 
tion should be paid and certain other lands exclusively belonging 
to one party be given to the other as hereinafter mentioned. 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said agreement and in consideration 
of the transfer hereinafter contained by the said Court of War\Js 
acting on behalf of the junior branch (hereinafter called the 
Second party) the said Court of Wards acting on behalf of the 
senior branch (hereinafter called the First party) hereby grants 
and conveys to the Second party ALL THAT the undivided share 
and interest of the senior branch in the property described in 
Schedule A hereto TO HOLD the same to the Second party hence¬ 
forth in severalty; 

2. In further pursuance of the said agreement and in consi¬ 

deration of the transfers by the First party hereinbefore and here¬ 
inafter contained and of the sum of Rs.-agreed to be paid 

by the First party the Second party hereby grants and transfers 
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to the First party ALL THAT undivided share and interest of 
the junior branch in the property described in Schedule B hereto 
TO HOLD the same to the First party hereafter in severalty; 

3. In further pursuance of the said agreement and for the 
consideration aforesaid the First party hereby grants and transfers 
to the Second party ALL THAT property described in schedule C 
hereto which belongs exclusively to the senior branch TO HOLD 
the same to the Second party absolutely for ever; 

4. In further pursuance of the said agreement and for the 

consideration aforesaid the First party will before obtaining posses¬ 
sion of that portion of the house delineated on the map attached 
hereto which is shown on the said map as “zenana house” and as 
a condition precedent of taking possession of the said zenana house, 
pay to the Second party a sum of Rs.-. 

L It is hereby agreed between the parties as follows:— 

(I) —(n ifi cl. } of Form 1). 

{6) The gate at the place marked B on the map attached 
hereto will be removed to the place indicated thereon by letter C. 

(7) Tile drainage as shown by letters D, I and E on the said 
map will continue as hertoforc without any interruption or dis¬ 
turbance by either party. 

(8) The Second party will not be entitled to open any door 
in the wall shown on the said map as DA. 

(9) The caves dropping of the said wall DA will remain as 
at present and the Second party will have no right to discharge 
water from the caves on any portion of the land allotted to the 
First party. 

(10) The path shown by figure F on the said map will re¬ 
main the joint property of both the parties and each party will be 
entitled to use it as way without interruption by the other. 

(II) The Bargad tree mentioned in Schedule A hereto will 
.always be allowed to stand for shade and the Second party will 
never cut it down or allow the same to be cut down; and 

(12) The two Shisham trees mentioned in Schedule A hereto 
will be cut away and removed by the Second party and the land 
under the said tree be left vacant and free for the use of the First 
party. 
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(13) The wall DA shall be the property o£ both the parties. 

(14) Wherever such an interpretation would be requisite in 
order to give any contract or covenant herein contained its fullest 
scope and effect legally possible the expressions "the First party” 
and "the Second party” hereinbefore used shall include all persons 
and the heirs representatives, successors and assigns of every such 
person on whose behalf "the First party,” and "the Second party” 
are respectively entitled to contract or to accept the benefit of a 
contract in relation to the transaction herein contained. 

6. It is hereby declared that the value of the share of each 
party in the said property hereby partitioned is Rs.-. 

3—Partition between three Hindu coparceners (one 

being minor), and a mother 

THIS DEED OF PARTITION is made on the-day of 

-BETWEEN AB etc, of the first part, CD etc. of the 

second part, EF etc., a minor, acting through his father and natural 
guardian the said AB, of the third part AND GH etc. of the 
fourth part. 

WHEREAS— 

(1) The said AB and his sons the said CD and EF form 
a joint Hindu family, and the said GH is the wife of the said AB 
and mother of the said CD and EF; 

(2) The movable and immovable properties mentioned in 
the first, second, third and fourth schedules hereto is the joint 

property of the said family part of it being the ancestral property 
and part having been acquired by the family with joint funds or 
earnings of individual members thrown into the common stock; 

(3) The family also owns a sugar factory at-which 

has been closed for some time but there are outstanding debts of 
the factory which arc entered in the books of the factory; 

(4) Owing to divers disputes between the said AB and CD 
and quarrels between the said GH and the wife of the said CD, 
the said CD has for some time past been living separately from 
others and it is now expedient that the family property should be 
partitioned; 
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(5) The said partition is also advantageous and beneficial to 
the interests of the said EF minor; 

(6) Under the Hindu Law to which the parties are subject 
the said GH being the mother of the said CD and EF is also en¬ 
titled to share in the said property on partition and each of 
the parties hereto is therefore entitled to a one-fourth share; 

(7) On the advice of the friends of the family the parties 

agreed to divide the said property amicably, and with this object 

the said AB prepared four equal lots of the said joint propertv 

and It was agreed that they should be allotted to the parties by 
drawing of lots; and 

(8) Lots were accordingly drawn and the lots mentioned in 
the first, second, third and fourth schedules were drawn by the 
said AB, CD, EF and GH respectively. 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the aforesaid agreement the parties here¬ 
to hereby agree and declare that the said AB, CD, EF and GH 
shall henceforth be separate owners of the properties mentioned in 
the first, second, third and fourth schedules hereto respectively 
and each of them shall hold and enjoy the property so allotted to 
Iiim in severalty and free and discharged from all claims and 
dcjnands of the others thereto or concerning therewith. 

2. Each of the said parties AB, CD and EF" hereby releases 
and conveys to the other of them and to GH its undivided share 
and interest in the property hereby allotted to such other and to 
GH respectively. 

3. Coi’i'Hants c/c. 

(/Is in Vonn 1 and any special cofenants). 

4. It is hereby declared that the value of the properties 

entered in each of the first, second, third and fourth schedules is 
Rs.— -. 

L (As in Form I, if necessary). 


■ As mother has no right in the joint family property but has only 
a legal right to get a share when p.irtition t.ikes place between her sons, 
it is not necessary for her to release or convey her right in any property 
to others. 
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4 —Separation of the share of one co-owner from 

the rest of the estate 

THIS DEED OF PARTITION is made on the-day 

of-BETWEEN AB etc. and CD and EF minor sons of the 

said AB acting through their natural guardian the said AB of the 
one part AND XY etc. of the other part. 

WHEREAS— 

(1) The late MN uncle of the said XY and father of the 

said AB was the owner of the properties mentioned in the 1st and 
2nd schedules hereto which are valued at Rsi-; 

(2) Disputes having arisen between the said XY and AB 
about the right to succeed to the said property they were settled 

by a compromise effected betweep them on the-19— 

under which it was agreed that the said XY should get a l|6th 
share in the said estate of the said MN and the remaining 5 [6th 
should remain with the said AB; 

(3) The said CD and EF being the sons of AB have rights 
by birth in the said 5|6th share; 

(4) The said AB being in possession of the said entire estate, 
has been paying l|6th share of the net profits thereof to the said 
XY; and 

(5) The said XY being desirous of separating her l|6th share 
by partition applied to the said AB and the said AB accordingly 
prepared certain lots of partition, out of which one lot comprising 
the property described in the first schedule hereto and represent- 
ing approximately l[6th share of the entire estate comprised in the 
first and second schedules was selected by the said XY, and the 
said AB on his own behalf and on behalf of the said CD and EF 
has agreed that the same should be given to her and the parties 
have further agreed that as the value of the property in the first 

schedule exceeds 1 6th of the value of the entire estate by Rs.- 

the said XY should pay that sum to the said AB, CD and EF and 
that the said sum be deducted from the amount of her share of 
profits payable by the said AB, CD and EF for the year-. 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the aforesaid agreement and in considera¬ 
tion of the transfer by the said XY hereinafter contained and of 
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the sum of Rs. 


-to be paid by the said XY as hereinafter 

stipulated the said AB on his own behalf and on behalf of the 

said CD and EF hereby grants and conveys to the said XY ALL 
that undivided S|6th share of the said AB, CD and EF in the pro¬ 
perty mentioned in the first schedule hereto TO HOLD the same 
to the said XY henceforth in severalty. 

2. In further pursuance of the aforesaid agreement and in 
consideration of the transfer hereinbefore contained the said XY 
hereby grants and conveys to the said AB, CD and EF ALL that 
her undivided 1 6th share in the property described in the second 
schedule hereto TO HOLD the same to the said AB, CD and EF 
henceforth in severalty. 

3. The said AB on his own behalf and on behalf of the said 

CD and EF and the said XY hereby agree with each other as 
follows:— 


(1) The said AB, CD and EF may deduct from the profits 

payable by them to the said XY for the year-a sum of 

--payable by her as hereinbefore mentioned; 

(0//j(T coicuauts (/s in Form 1 or any special covenant). 

IN WITNESS WHEREOF etc. 


5 Confirmation of a partition already made (some 
co-sharers being minor members of a joint Hindu 
family), when the parties were tenants 

in common 


THIS DEFD OF PARTITION is made on the-day 

of-BETWEEN AB acting on his own behalf and as manager 

of a joint family governed by the Mitakshara School of Hindu 
Law and consisting of himself and his three minor brothers CD, 

EF and GH, sons of XY and residents of— -(hereinafter in this 

capacity called the first party) of the one part AND JK etc. of 
the other part; 

WHEREAS— 

{I) The said AB, CD, EF and GH and their aforesaid father 
XY on the one hand and the said JK on the other were owners m 
equal shares of the property mentioned in the two lists called Lot 
No. 1 and Lot No. 2 annexed hereto; 
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(2) The said JK and the said XY now deceased and the 
then manager of the joint Hindu family consisting of himself and 
his aforesaid sons AB, CD, EF and GH being desirous of effecting 
a partition of the said property, the said two Lots Nos. 1 and 2 

were prepared and by a drawing of lots on the-in 

the presence of the said XY and the said JK Lot No. 1 fell to 
the share of the said XY and his aforesaid sons and Lot No. 2 
fell to the share of JK; 

(3) The said XY and the said JK agreed that partition should 
be effected in accordance with the aforesaid lots as drawn in the 
manner aforesaid; 

(4) After the death of the said XY with the consent of the 
parties hereto mutation was effected in the Revenue papers in 
accordance with the partition carried out in manner aforesaid, i.e. 
the name of JK was entered on the property mentioned in Lot 
No. 2 and the names of AB, CD, EF, GH on the property men¬ 
tioned in Lot No. 1; 

{$) The parties hereto have now agreed that in order to 
confirm the aforesaid partition carried out in the manner afore¬ 
said a formal deed of partition should be drawn up and executed; 
NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said agreement and in consideration 
of the transfer hereinafter contained by the said JK, the first party 
hereby confirms the aforesaid partition and grants and conveys to 

'the said JK as from the date of the said partition, i.e. the- 

day of-, ALL THAT the undivided share and interest of 

the said AB, CD, EF and GH in the property described in the 
list called Lot No. 2 annexed hereto TO HOLD the same to the 
said JK thenceforth in severalty; 

2. In further pursuance of the said agreement and in con¬ 
sideration of the transfer by the First party hereinbefore contained, 
the said JK hereby confirms the aforesaid partition and grants and 
conveys to the said AB, CD, EF and GH as from the date of the 

said partition, i.e. the-day of-, ALL that undivided 

share and interest of the said JK in the property described in the 
list called Lot No. 1 annexed hereto TO HOLD the same to the 
said AB, CD, EF and GH thenceforth in severalty. 



478 


PARimOK 


5. and 4, (^45 in Vorm I). 

IN WITNESS WHEREOF etc. 

6 Partition of leasehold property 

THIS DEED OF PARTITION etc. in Form . 1). 
WHEREAS— 

(1) By a deed of lease dated-one XY etc. demised the 

land described in the first and second schedules hereto to the said 

AB and one EF deceased father of the said CD to be held by 

them as tenants in common in equal shares for the term of_ 

years on the terms and conditions mentioned in the said deed of 
lease. 

(2) The said AB and EF had obtained the lease of the said 

land for the construction of a sugar factory thereon in partner¬ 
ship but before this intention could be carried out the said EF died 
on the-. 

(3) The said CD has inherited the leasehold rights of the 
said EF in the said land but he does not wish to join with the 
said AB in the construction of a sugar factory. 

(4) The parties now want to build two residential houses 
separately on the demised land and have therefore agreed to make 
a division of the said land in the manner hereinafter appearing. 

(4) It has also been agreed between the said AB and CD 

that a sum of Rs.-should be paid by the said AB to the 

said CD for equality of partition. 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the aforesaid agreement and in consi¬ 
deration of the assignment by the said CD hereinafter contained 
the said AB hereby grants and assigns to the said CD ALL that 
the undivided share and interest of the said AB of and in the 
leasehold land described in the first schedule hereto and delineated 
on the map annexed hereto and thereon shown as coloured red 
TO HOLD the same to the said CD henceforth in severalty for 
all the residue now unexpired of the said term of-years granted 
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by the aforesaid lease subject nevertheless to the payment of the 

apportioned yearly rent of Rs.-and to the performance and 

observance of such of the covenants and provisions and conditions 
contained in the said deed of lease and to be performed by the 
lessee as affect the land described in the first schedule hereto. 

2. In further pursuance of the said agreement and in consi¬ 
deration of the sum of Rs.-paid by the said AB (the receipt 

of which is hereby acknowledged) and of the assignment by the 
said AB hereinbefore contained the said CD hereby grants and 
assigns to the said AB ALL etc. (as in clause 1, substituting 
''second schedule” for "first schedule”). 

3. Each of the parties hereto hereby covenants with the 

other (1) that during the continuance of the said term of- 

years and of any renewal thereof he will duly pay such part of 

the said yearly rent of Rs.-reserved by the said lease as is 

hereby apportioned to be made payable by him at the time and in 
the manner provided in the said lease. 

(2) That during the said term and renewal he will perform 
and observe the covenants and conditions contained in the said 
lease and to be performed and observed by the lessee so far as such 
covenant and condition in any way relate to the leasehold land 
assigned to him under this partition. 

(3) That if and whenever on account of non-payment of 
such apportioned part of the rent or non-performance or non- 
observance of any of the covenants and conditions aforesaid by 
any of the parties hereto the other of them shall be called upon 
to pay and shall pay such apportioned part of the rent or any part 
thereof or shall incur any costs, charges, damages or expenses in 
respect of the covenants and conditions affecting the premises 
hereby assigned to the party so in default and in every such case 
such party will forwith repay all such sums of money, costs 
charges, damages and expenses so paid or incurred to the party so 
paying or so incurring the same. 

(4) Other coioianfs as j/ecessary. 

Interpretation clause (as in Form 1). 

4. As in Form 1. 
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PARTNERSHIP 

Preliminary Note 

The law relating to partnership was formerly contained in one of 
the Chapters of the Indian Contract Act. It has now been defined and 
amended and enacted in a separate Act called the Indian Partnership Act, 
1932, which applies to the whole of British India. 

According to the definition in Section 4 a partnership is the relation 
between persons who have agreed to share the profits of a business carried 
on by all or any of them acting for all. The agreement to share the 
profits of a business is an essential element, and it is expressly provided by 
Section 5 that the relation of partnership arises from contract and not 
from status. The sharing of profits by joint owners of a property docs 
not therefore make such persons partners. 

It is not merely the name given to a deed which determines its 
character, and if the essential clement of a partnership contract is omit¬ 
ted the transaction will not be a partnership contract though it may 
be called by that name. For example, in a case in which plaintiff ad¬ 
vanced money and was to get interest on it at a fixed rate which was 
described as his share of profit and was to supervise the accounts, and 
the actual business was done by the defendant, it was held that there 
was no partnership as there was no share in the profits as such (/Carn/t/tfw 
V. Sailaji 1940 (Pat.) 683). 

Partnership can be created by oral agrecmcn-t, but it is always safe, in 
order to avoid future disputes, to have a proper deed of partneship dawn 
up. It is executed by all the partners and is drafted as an agreement 
by them to carry on a business in partnership on certain terms and con¬ 
ditions.' The nature of the business, the capital, and the shares of the 
partners in the profit and loss, should be clearly specified and all the 
terms and conditions on which the business is to be carried on should 
be clearly mentioned. 

All the partners should join in the execution of a partnership deed. 

If they arc more than ten, in the case of a banking business, and more 
than twenty in the case of other business, the partnership should be 
registered as a Company under the Indian Companies Act (Section 40, 
Indian Companies Act, 1913), and in that case Articles of Association 
and Memorandum of Association shall be drawn up. New partners can 
be admitted and also can retire during the continuance of the partnership. 
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The term on which new partners are admitted should be stipulated and 
clearly stated in the deed, if one is drawn up. A minor cannot be a 
partner but he may be admitted to the benefits of partnership. (Ram 
Gopal V, Baij Nath, 1937 (Cal.) 396; 172 I. C. S32). His rights on such 
admission are laid down in Section 30 of the Partnership Act. On attain¬ 
ing majority he should give notice whether he does or does not elect to 
become a partner. Such notice must be given within six months of 
attaining majority or obtaining knowledge of his having been admitted to 
the benefits of the partnership, whichever may be later. A firm cannot 
be a partner (Haknaji v. Pumiaji, 40 Bom. L. R. 99J, 178 I. C. 419, 1933 
(Bom.) 453). A joint Hindu Family may enter into partnership with 
a stranger but not with an individual member of the same family in his 
individual capacity (In re lachman Das, 1945 (Lahore) 61. It is not 
necessary that the duration of a partnership should be fixed beforehand. 

When no term is fixed, and no provision is made for dissolution, the 
partnership is called a "partnership at will” and such Partnership can 
be dissolved by notice (Section 43). It should be clearly stated whether 
the business of partnership actually exists at the time or it is intended 
to start a new business. In the latter case, it is better to state when the 
business is intended to be started. Until the business actually comes 
into existence there can be no partnership and the relation between the 
promoters of a business before the business is started are governed by 
general rules of contract and not by the law of Partnership (R. R. Sarna 
V. /. Tenban, 1946 (Oudh) 68. 

Business should be clearly defined. It should not be immoral, orj^ysi^g^ 
illegal, or against public policy, as the contract to carry on such business 
will be illegal and not enforceable. 

The name under which a partnership carries on business is the firmpimi pam 
name. Any name may be chosen, but the name should not, except with 
the approval of the Governor-General, contain any of the following words, 
namely—Queen, Royal or words expressing or implying the sanction, 
approval or patronage of the Crown or the Government of India or a 
Local Government, (Section 58, Partnership Act). The firm name is 
only a matter of convenience, as a partnership firm has n-t, unlike a 
Company, a legal existence distinct from the partners, but firms can sue 
or be sued in the name of the firm under a special enabling procedure 
given in Order 30 of the C. P, C. 

Registration of a firm under Sec. 58, Indian Partnership Act 193^ r - 
is not compulsory; but registration of the firm is a condition precedent tioroT" 
to the right to institute the suit to enforce a right arising from a con- Firm 
tract or conferred by the Act. Section 69 is mandatory. 

31 



482 


PARTNERSHIP 


JaZi Thevl'm at"*' “te.d h the Partnership deed, 

and con- , . will always depend on the nature of the business to be carried on 

tents of possible to lay down dehnltely what they should be. But 

deed “ general rule, provision may be made for_ 

W Nature of business, duration of partnership, and name of firm. 

il>) Shares of partners. 

(f) Provision about capital and interest on capital. 

{(i) Banking account of £rm. 

{e) Authority to draw upon the account andi sign cheques. 

if) The method of keeping accounts and making up annual ac¬ 
counts or balance sheets. 

(S) Management of business. 

(/>) Duties of partners to each other (includine resoective cove¬ 
nants). 

(/) Outgoings and pro6ts. 

(/) Arrangement on death of a partner or dissolution ot partner¬ 
ship. 

(^) Retirement and expulsion of partners. 

(/) Winding up. 

(w) Mode of service of notice. 

(«) Arbitration. 

Statutory provision exists in the Indian Partnership Act, 1932 for 
some of these matters, and it is not necessary to make an express provi¬ 
sion in respect thereof, unless the partners agree to vary such of them 
as can legally be so varied. For instance, the following agreements are 
implied in all partnership contracts:— 

(1) That the partners will carry on the business to the greatest 
advantage (Section 9). 

(2) That they will be just and faithful to each other (Section 9). 

(3) That they will render true account and full information of 
all things affecting the firm to any partner or his legal representative 
(Section 9). 

(4) That every partner shall indemnify the firm for loss caused 
by his fraud or wilful neglect in the conduct of the business (Section 10 
and Section 13 (/) ). 

(J) That every partner has a right to take part in the business 
(Section 12 (a) ) 

(6) That every partner is bound to attend diligently to his duties 
(Section 12 (If) ). 

(7) That all difference shall be decided by a majority of the 
partners, but no change in the nature of business may be made without 
the consent of all (Section 12 (c) ). 
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(8) That every partner will have access to, and will be entitled 
to inspect, and take copies of, the accounts (Section 12 {d) ). 

(9) That partners shall not take any remuneration (Section 
13 {a) ). 

(10) That partners will share the profits and losses equally (Sec¬ 
tion 13 {b) ). 

(11) That interest on capital shall be payable out of profits only 
(Section 15 (c) ). 

(12) That a partner is entitled to interest at 6 per cent per annum 
on advances above the capital (Section 13 (</) ). 

(13) That the firm will indemnify a partner in respect of pay¬ 
ments made in the ordinary course of business, or for protecting the firm 
from loss (Section 13 (e) ). 

(14) That the profits of the firm will be held exclusively for the 
purposes of the business (Section 15). 

(15) That a partner deriving profits from any transaction of the 
firm or from the use of firm property or by carrying on business of the 
nature as and competing with that of the firm, shall account to the firm 
for all profits so made (Section 16). 

(16) That the mutual rights and liabilities of the partners remain 
the same (a) in spite of a change in its constitution, (b) after the ex¬ 
piry of the fixed term, and (c) in respect of new undertakings or ad¬ 
ventures (Section 17). 

(17) That a partner has authority in an emergency to do all acts 
ne^cessary for protecting the firm from loss (Section 21). 

Items (1) to (4) and (17) cannot be altered by contract, except 
item (4) in respect of ‘'wilful neglect.” All others arc subject to a 
contract to the contrary, and a contrary agreement varying the implied 
agreements may be made and recorded. 

Although it is not necessary to mention in the deed anything which 
IS implied by law, yet sometimes, in order to make the deed a complete 
Code of direction fully intelligible to the lay men for whom, and not 
for lawyers, it is drafted, it is thought advisable to incorporate all the 
terms and conditions in the deed. Lord Lindley in his memorable work 
on Partnership has advised this course. 

The stamp duty on a partnership deed is Rs. 10 in Madras, Rs 7-8 c j 
in Bombay, Rs. 6-10 in C. P., Rs. 6-4 in Bihar, Rs. S in Burma, Bengal, 
and Assam, Rs. 3-12 in United Provinces and Rs. 2-8 elsewhere, if the 
capital does not exceed Rs. 500. and in other cases four times amounts 
except that in C. P. it is Rs. 26-10, and in U. P., if the c.ipital exceeds 
Rs. 500 and does not exceed Rs. 2,000, the duty is Rs. 7-8. 

The stamp duty on a deed of Dissolution of Partnership is Rs. 15 
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in ^mbay. Rs. 20 in Madras, Rs. 12-8 in Bihar, Rs. 13-5 in C. P., Rs. 10 

m Bengai, Assam, United Provinces and Burma, and Rs. 5 elsewhere 
(Article 46). 

The deeds should be written on stamp paper of the requisite value or, 

It in a European language, an impressed label may be used (Rules 6 and 
10 (//) ). 

Registration compulsory. But if the partnership deed or deed of dissolu¬ 

tion of partnership relates to immoveable property, then Registration 
IS compulsory. 


Establish¬ 

ment 

lof partner 
ship be¬ 
tween two 
partners 

—do— 
Three or 
more 
partners 


General forms of various clauses in Partnership deed 

1. The said AB and CD will become and remain partners 
in the business of-from the-day of_ 

during the term of-years (or during their joint lives) 


Shares in 
profits & 
losses’^ 


Capital 


Interest on 
capital 


•subject to determination as here¬ 


under the firm name of 
inaftcr provided. 

2. The said AB, CD, EF and GH and the survivors of them, 

will become and remain partners in the business of- 

(or if business is already existing, in continuation of the business 
carried on for many years by the said AB and CD) from the 

day of-during the term of-—-years if 

they or any two or more of them shall so long live (or during so 

long as they or any two or more of them shall live) under the 

firm name of-subject to determination as hereinafter 

provided. 

3. The partners shall be entitled to the net profits of the 

said business and shall be liable for losses in the following pro¬ 
portions viz., AB-, CD-, EF-- (or, in 

equal slnircs). 

4. The capital of the firm shall be Rs.-which shall be 

contributed by the several partners in the following proportions 

viz., AB, Rs.-, CD, Rs.-, EF, Rs.-etc. (or in 

equal shares). 

(5) Interest at the rate of 


•per cent per annum 


shall 


. r - -- ^ - 

be paid to each partner on the capital for the time being standing 
to his credit out of the gross profits of the business and such 


In the absence of an express agreement the shares of partners 
profits and losses are equal (S. 13 b). 


in 
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interest shall be cumulative so that any deficiency in one year shall 
be made up out of the gross profits of any succeeding year of 

Loans by 

6. If any partner shall at any time advance to the firm any Partners 
sum or sums beyond the amount of capital which he has agreed 

to contribute or, with the consent of other partners or majority 
of them, leave in the firm any part of the net profits carried to 
his credit at any annual general account, the same shall be consi¬ 
dered as a debt due to him from the firm and shall bear interest 

-P‘C. per annum payable annually but any such sum 

so advanced or left undrawn shall not be called in or withdrawn 

by him without giving-months written notice to the 

other partners and he shall be bound to accept repayment of or to 
withdraw the same on a like notice being given to him by the 
other partners, and, at the expiration of such last mentioned 
notice, interest shall cease to be payable thereon. Stock in 

7. The stock in trade, plants, machinery and other things 

belonging to the said business at the commencement of the part- .it 

nership (particulars whereof are entered in the schedule hereto) commcncc- 
shall become the property of the firm and shall be taken over and 

1 • 


adopted by the firm at Rs.- (or, at a valuation to be made 

^y ) P^rt of the capital to be contributed by the said 

*-(former owner). 

8. All the assets belonging to the said business lately carried'^Lere 
on by the said AB, the particulars of which arc specified in the of 

first schedule hereto, shall become the property and assets of the . 

firm and all the debts and liabilities of the said business mentioned Cists 
in the second schedule hereto shall become the debts and liabilities of 

of the firm. The said A shall be credited in the books of the p 

hrm with the sum of Rs. 18,000 (being one half of the net value ties of an 

of the assets after deducting the said debts and liabilities) .as so^’'^ 
much capital brought in by him and each of the said CD, EF and 
GH shall pay to the said AB the sum of Rs. 6,000 (being one third 
of the other half of the said net value) as a premium for his admit¬ 
tance into the said partnership and shall be credited with that 
amount as so much capital brought in by him. The said AB his 
heirs, executors and legal representatives shall, if and when 


re- 
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Increase 
in capital 


Place of 
business 


Reserve 

fund 


quired so to do, at the cost of the firm duly transfer or otherwise 
assure the said property in such manner as effectually to vest the 

sarne m the firm as part of the partnership assets and until this 
IS done shall hold the same in trust for the firm. 

9. If at any time or times hereafter it shall be determined 
by the partners (or, by a majority of the partners) to increase the 
capital of the firm the additional capital required shall, unless 
otherwise agreed, be advanced by the partners in equal shares (or, 
in proportion of the shares held by them in the initial capital). 

10. The business of the firm shall be carried on at_ 

or at such other place or places as the partners shall from time to 
time determine. 

11. Out of the net profits of the said business as determined 

on settlement of every annual account, a sum calculated at- 

per cent of such net profit shall be set apart and carried to a 
separate account to be called "the reserve fund” which shall from 
time to time be applied for the purpose of meeting extraordinary 
losses or expenses or for such other purposes and in such manner 
as the partners shall direct and subject thereto shall belong to the 
partneis in tlie proportions in which they are entitled to profits. 
PROVIDED that whenever the reserve fund shall amount to 
^5. ^the same shall not be further augmented unless the 


Drawings 
by partner 


Partners 
varying 
attention 
to business 


parties shall so agree. 

12. Each partner shall be entitled to draw out of the partner¬ 
ship business any sum or sums of money not exceeding Rs.- 

per month for his own use, such sums to be duly accounted for on 
each succeeding settlement of account and division of profits of 
the partnership and any excess of the drawings found on such 
settlement shall be refunded (with interest at-p.c. p. a.). 

13. The said partners AB and CD shall at all times during 
the partnership devote the whole of their time and attention to 
the said partnership business and diligently and faithfully employ 
themselves therein and carry on the same for the greatest advan¬ 
tage of the partnership and the said EF shall give such an amount 
of supervision and attention to the said business as may be neces¬ 
sary for the crticient management thereof and except to that 
extent shall not be bound to personal attendance or participation 
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therein; and the said GH shall not be bound to attend to the said 
business any further than he shall think proper. 

14. The said XY shall not be required to interfere with the Sleeping 
carrying on, management, or conduct of the said business andP^*^^”^^'’ 
shall not sign the name of the firm. 

15. No partner shall without the consent in writing of the Partners 

other (or, others) shall carry on or be connected with, directly 

. j. t • I • r carry on 

or indirectly, m any business of-except on account^jy^l 

and for the benefit of the partnership. ness 

16. No partner shall without the consent in writing of thcg^jj-g 
other (others) assign or mortgage his share or interest in the transferable 
partnership (except to any person whom he is authorised under 

the provisions hereinafter contained to introduce into the partner¬ 
ship, or, except to another partner). 

17. No partner shall without the consent in writing of the partners 
ether (others) buy, order or contract for any property of goods not to 


or article for the firm exceeding in value of Rs.-. contract 

beyond a 

18. No partner shall lend money or give credit to or havcHinic 


any dealings on behalf of the nartnership with any person or com-not 
pany to whom the other partner or partners sliall previously have 
forbidden him to trust or deal with. 


19. Proper books of accounts shall be kept by the partners 

and entries made therein of all such transactions and things as are accounts 
usually entered in books of account kept by persons engaged in 
concerns of a similar nature. The said books of account and all 
letters, papers and documents belonging to the firm shall be kept 
at the place of business of the firm and shall at all times be open 
to inspection by any partner or his agent who shall be entitlled 
to take extracts and copies of the same. ^ 

20. On the-day of each year during the continuance . , 

. , ® Annual 

of the partnership an account shall be taken of all the capital,accounts 
assets and liabilities and of the profits and losses of the partnership 
so that actual receipts and payments alone shall be taken into 
account (or, including therein the profits and losses earned or in¬ 
curred but not actually received and paid) for the preceding year 
and shall be signed by each partner. Such account when signed 
shall be binding on the partners (or, and a copy of such account 
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Power to 
dissolve in 
case of 
losses 


shall be furnished to each partner who shall be bound thereby) 

unless some manifest error shall be discovered within_months 

in which case such error shall be rectified. So soon as the annual 
general account shall have been signed by. the partners the net 
profits (if any) of the business shall be divided between them in 
accordance with the provisions of this deed. (Provided that if 
cither partner refuses to sign the general account without assign¬ 
ing any valid reason for such refusal, a copy of the general account 
shall be posted to him registered post and the account shall be 
deemed to be signed by hin\ on the date of such posting). 

21. If at any time owing to losses or any cause whatever 
one fourth of the entire capital of the partnership shall be sunk 
or reasonable apprehension shall be entertained that a call would 

require to be made for further capital to the extent of Rs.- 

in order to carry on the work and business of the partnership, a 
majority in value of the partners may require the partnership to 

be dissolved and wound up as if the same had expired by effluxion 
of time. 


Provision 
for death or 
voluntary 
retirement 
of one 
panner 


22. If any partner shall die or voluntarily retire an account 
and statement shall be taken and made out of his share of the 
capital and effects of the partnership and of all unpaid interest 
and profits belonging to him up to the time of his death and re¬ 
tirement for which purpose a valu.ttion shall be made of any 
assets or effects requiring valuation and of the good will and the 
amount found to be due or owing to the deceased or retiring 
partner shall be paid by the remaining partner or partners to him 
or his representatives as the case may be within calendar 
months from his death or retirement with interest from such 

death or retirement until payment at-p. c. per annum, and 

on such payment the share of the decc.ised or retiring partner in 
the property or effects shall vest in the remaining partner or 
partners in the proportion (if more than one) in which they shall 
have contributed to the purchase thereof. The cost of carrying 
this provision into effect shall be borne by the remaining part¬ 
ner or partners and the out-going partner or the representatives 
of the deceased panner in shares proportionate to their shares in 
the capital. 
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23. If any partner shall die during the continuance of the Option of 
partnership, his representatives shall have the option to be declared 

by notice in writing given to the surviving partners within-deceased 

calendar months after his death of his succeeding to his share in Partner to 
the said business as from his death as sleeping partners i.e., as 
partners without the power to interfere in or have any control 
over the conduct or management of the said business, and if such 
option is so exercised the said business shall be carried on during 
the residue of the term of partnership as nearly as may be accord¬ 
ing to the provisions of this deed with the said representatives of 
the deceased as sleeping partners from the date of the death of 
the deceased, and all proper instruments for carrying the pro¬ 
visions of this present clause into effect shall be executed or made 
between them and the surviving partner or partners. 

24. An out-going partner the amount or value of whose Out- 
share in the partnership business shall have been paid or provided 

for in accordance with the covenants in this deed shall not during 

the remainder of the term of the partnership carry on or engage carry on 

or be interested dircctely or indirectly in the business of-business 

within-miles of the place of business of the said pratner- 

ship. 

25. If during the continuance of the partnership any Option to 
(either, if fbci'c are two partners) partner shall retire or die or be- 

come insolvent then the remaining partner or partners shall have retiring, 
the option (to be exercised by notice in writing to the retiring part- 
nor or the legal representatives of the deceased partner or to 'ihe 
receiver of his estate, as the case may be, within a month after the partner 
retirement, death or insolvency) to purchase the share of the other 
partner at the date of his retirement, death or insolvency in the 
capital and assets of the partnership on the following terms:— 

(fl) The purchase price shall be the amount at which such 
share shall stand in the last balance sheet which shall have been 
prepared prior to the retirement, death or insolvency or if the 
retirement, death or insolvency shall occur before the taking of 
the first annual general account the amount credited to him as 
his share in the capital up to the date of his retirements, death or 
insolvency, pins the amount of any further capital brought by 
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him into and credited to him in the books of the partnership, plus 

the amount of interest on the aforesaid sums at the rate of_ 

per cent per annum from the date of the last general account or 
from the commencement of the partnership as the case may be 
or, m the case of further capital, from the date when the same was 
credited upto the date or retirement, death or insolvency (or, a 
sum equal to the amount of the share of profits of the said partner 
since the taking of the last general account or the commencement 
of the partnership as the case may be), mimis any drawings by 
the said partner during the current year of the partnership such 

drawings being credited so far as possible against the sum payable 
in place of current profits. 

(l>) Of the purchase price the sum payable as interest or 
current profits shall be paid on the exercise of the option and 

the balance by-equal instalments at intervals of- 

months from the date of the exercise of the option, with interest 

cent per annum from such date. 

(c) The purchasing partner shall enter into a covenant to 
indemnify the said partner or his legal representatives or the re¬ 
ceiver of his estate as the case may be from the debts, engagements 
and liabilities of the partnership both existing and future. 

(f/) The surviving partner shall secure the payment of the 
said purchase price and interest and the performance of the said 
covenant of indemnity by a floating charge on the assets present 
and future of the said business. 


provision 
for vesting 
assets in one 
partner on 
dissolution 


26 . Upon dissolution of the partnership in any event not 
otherwise herein provided for the said business and the assets and 
goodwill thereof shall vest absolutely in the said CD if he shall be 
living and remaining partner in the said business subject to the 


discharge by him of the partnership debts and liabilities and to 
the payment by him to each of the other partners in satisfaction 
of his share in the partnership business of the amount to which 
such partner would have become entitled as an outgoing partner 


under the provisions of this deed. 

Provisions Upon dissolution of partnership by effluxion of time, 

for partner', the said AB shall have the option, to be signified in writing to 
in succession , • . i , 

the other partner or partners not more than-not less 
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than- 


-calendar months before the expiration thereof, to to succeed 

succeed to the whole of the said business, AND in case AB refuses 7^°*® 

* business 

or neglects to exercise such option, then the said CD shall have on deter- 

the like option, to be signified in like manner not less than-mination 

calendar months before the expiration of the partnership; AND 
in case he too refuses or neglects to exercise such option then the 
said EF shall have the like option to be signified in like manner 
before the expiration of the partnership; AND in case any part¬ 
ner shall elect to succeed to the said business as aforesaid a general 
account and valuation shall be taken and made at the expiration 
of the partnership at the expense of the partnership of the assets 
and liabilities thereof and the partner so succeeding to the said 
business shall within-months of the making of such valua¬ 

tion pay to the other partner (or, to each of the other partners) 
the sum which is found to be the value of his share of the capital, 
goodwill, interest and profits after making provision for all the 
liabilities of the partnership AND on such payment being made 
the whole of the assets and goodwill of the partnership shall as 
from the date of such expiration, become the sole property of the 
partner so succeeding to the said business AND the partner so 
succeeding shall indemnify the other partner or partners against all 
the outstanding liabilities of the partnership on that day and 
such assurances and Instruments (if any) as shall be necessary for 
vesting in the partner so succeeding all the assets of the partner¬ 
ship and for indemnifying the outgoing partner or partners 
against all liabilities of the partnership and for releasing each 
other from all claims on account of the partnership shall be exe¬ 
cuted by the parties at their joint expense. 

28. If during the continuance of the partnership any part¬ 
ner shall die or become insolvent or retire the share of the deceased Provision 
or outgoing partner shall as from his so dying or ceasing to be 
a partner, belong to the remaining partner or partners and if morepartner- 
than one in shares proportionate to their shares in the profits 
the partnership and the partnership shall be continued between prtners^ 

the remaining partners if more than one under the provisions of on death, 

♦ 

this deed so far as applicable and the outgoing partner or his 
estate or the legal representatives of the deceased partner (as thcvency 
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Mode of 

valuing 

goodwill 


Mutual 
release 
in respect 
of former 
deed of 
partner¬ 
ship 


Notice 


Arbitra¬ 

tion 


case may be) shall be entitled to a sum equal to the value of the 
share of such outgoing or deceased partner in the said partner¬ 
ship on the date of his retirement, insolvency, or death as the 
case may be; such value shall be the amount etc. {continue as in 
Clause {a) of form No. 25). 

29. The value of the goodwill of the business shall, unless 

otherwise agreed, be taken to be three times the average net 
yearly profits of the said business during the-years preced¬ 

ing the date on which valuation is made or from the commence¬ 
ment of the partnership if less than that time. 

30. In consideration of the premises the said AB and CD 
do and each of them does hereby mutually release and discharge 
the other of them his heirs, executors, administrators and legal 
representatives from all claims and demands, actions and pro¬ 
ceedings whatsoever for or in respect of the covenants contained 

in the deed of partnership dated the-under which the said 

business has hitherto been carried which is intended to be wholly 
suspended by this deed. 

31. Any notice hereby required or authorized to be given 
to any of the said partners shall be sufficiently given by leaving 
the same addressed to him at the principal place of business of the 
said firm or by sending the same by registered post to his usual or 
last known place of address. 

32. All disputes and questions in connection with the part¬ 
nership or this deed arising between the partners or between any 
one of them and the legal representatives of the other or others or 
between their respective legal representatives and whether during 
or after the partnership shall be referred to the arbitration of two 
arbitrators one to be appointed by each party and in case of their 
disagreement to an umpire appointed by the said arbitrators or in 
case of their default by the parties. 
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1—Deed of Partnership between two persons 

setting up a new business^ 

THIS DEED OF PARTNERSHIP made on the-day of 

-BETWEEN AB etc. of the one part AND CD etc. of 

the other part, 

WITNESSES AND it is hereby mutually agreed that the said 
parties shall become partners upon the following terms:— 

1. The partnership business shall be that of-and shall Business 

be carried on at-or at such other place or places as the 

place 

partners may from time to time agree upon. 

2. The name of the firm shall be- Name 

3. The partnership shall commence on the-day of’perm 

-and shall continue for the term of-years determin¬ 
able nevertheless as hereinafter provided (or, and thereafter until 
determined as hereinafter provided). 

4. The capital of the partnership shall be the sum of Rs.-Capital 

and shall be provided by and belong to the partners in equal 
shares (or in the following proportions:—) 

If at any time hereafter and further capital shall be required 
for the purposes of the partnership the same shall unless otherwise 
agreed, be contributed by the parties in the said shares (propor¬ 
tions). 

5. As Form 5 of the General Forms on p. 475. Interest on 

6. The profits and losses of the firm (including loss 
capital) shall be divided between and borne by the partners 
proportion to the capital for the time being credited to them in 
the partnership books. 


^ This is a comprehensive form. In a simple case some of the condi¬ 
tions entered herein will not be needed and may be left out or suitably 
modified. 
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Drawings 
Books of 
accounts 


Annual 

Account 


Duties of 
partners^ 


7. As Form 12 of the General Forms on p. 477. 

8. All necessary and proper books of account shall be kept 
properly posted up and shall not be removed from the place of 
business without the consent of the partners.^ 

9. As Form 20 of the General Forms on p. 478. 

10. The said AB shall be the manager of the said partner¬ 
ship business and shall devote his whole time and attention to the 

management and shall receive a salary of Rs.-per mensem 

for his services (and he shall manage the business according to the 
best of his ability and judgment). 

11. Each partner shall— {a) diligently attend to the busi¬ 
ness and devote his whole time and attention thereto. 

{b) Punctually pay his separate debts and indemnify the 
other partners and the assets of the firm against the same and all 
expenses therefor. 


Acts for¬ 
bidden 


(f) Upon every reasonable request, inform the other partner 
of all letters, accounts, writings and other things which shall come 
to his hands or knowledge concerning the business of the partner¬ 
ship. 

12. Neither partner shall without the consent of the other, 

{a) Either directly or indirectly engage or be concerned or 
interested in any other business or occupation, 

{b) Take any apprentice or hire or (except in cases of gross 
misconduct) dismiss any agent or servant of the firnj, 

(c) Lend any of the moneys or deliver upon credit any of the 
goods of the firm to any person or persons whom the other part¬ 
ner shall have previously in writing forbidden him to trust, 

{d) Except in the ordinary course of business give any 
security or promise for the payment of money on account of the 
firm. 


“ The words ‘'and each partner shall have access to and sha^ c 
entitled to take copies of and extracts from such account books are 
ordinarily added, but as the right is statutory as provided in Section 12( 

it is not necessary. ,. 

^ For statutory duties see Sections 9, 10 and 13 of the Partners ip 

Act. These have been omitted in this precedent. 
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(f) Secure surety or guarantee for any person or do or know¬ 
ingly suffer anything whereby the partnership property may be 
endangered, 

(/) Assign or charge his share in the assets or profits of the 

firm, 

(g) Draw or accept or endorse any bill of exchange or pro¬ 
missory note on account of the firm, 

{h) Sign any cheque on behalf of the firm for a sum 
exceeding Rs.-, 

(i) Remit the whole or any part of any debt or sum due 
to the firm, 

(;) Except in the ordinary course of trade, dispose by pledge 
sale or otherwise of any part of the partnership profits, 

(k) Buy order or contract for any immovable property or 
any goods or articles for the use of the firm exceeding the value 
of Rs.-, 


(/) Undertake any journey or voyage on account of the firm 

necessitating an absence of more than-days from the head 

office of the firm. 

13. After the expiration of the said term of-years thej^^^l^g 

partnership may be determined^ by either party giving to the determine 
other not less than-months*'notice in writing (expiring on 

any anniversary of the commencement of the partnership) and on 
the expiration of such notice the partnership shall determine 
accordingly. 

14. If either party shall— 

^ Uetermina- 

{a) commit a breach of any of the provisions of clauses 11 don in 
and 12 hereof, 

{b) commit an act of insolvency, or 

(c) become physically or mentally unfit to attend to the 
business of the partnership, or 


certain 

events 


■‘This is necessary if the partnership is to continue even after the 
term fixed until determined (as provided in brackets in Cl. 3). If the 
partnership is at will, Section 43 provides for its determination by notice 
and no express contract is necessary. 
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((f) do or suffer any act which would under the law be a 
ground for dissolution of the partnership by the court, then and 

in any such case the other partner may within-calendar 

months after becoming aware thereof by notice in writing deter¬ 
mine the partnership and in that case he shall have the option (to 
be exercised at the time of giving such notice) of purchasing the 
share of the other partner in the capital and assets of the business 
upon the like terms as are set forth in the next clause hereof in 
relation to the purchase by a surviving partner of the share of a 
deceased partner. 


Option to 
purchase 
share of 
deceased or 
insolvent 
partner 

Dissolu¬ 

tion 

Notice 


IJ. As Form 25 of General Forms on p. 480. 

16. If the option to purchase is not exercised as aforesaid 
or if the partnership shall be determined or expire during the joint 
lives of the partners the partnership shall be wound up and the 
assets distributed as provided in the Indian Partnership Act, 1932. 

17. As Form 31 of Gencr.il Forms on p. 483. 

18. As Form 32 of General Forms on p. 483. 


• Arbitra¬ 
tion 


2—Introduction of a new partner in an existing 

partnership 


Recital of 
old partner¬ 
ship 


THIS DEED OF PARTNERSHIP is made on the-day 

of-BETWEEN AB etc. of the Erst part, AND CD etc. 

of the second part AND EF etc. of the third part, 

WHEREAS the said AB and CD are now and haye for some 

time past been carrying on the business of-in partnership 

together at-under the firm name of--(hereinafter 

called "the old partnership”) under a deed of partnership dated 
the-. 


AND WHEREAS it has been mutually agreed between the 

Agree- f 

ment about hereto that the said EF shall enter the said business as a 

new part- partner therein upon the terms hereinafter contained; 

AND WHEREAS the property of the old partnership has 
been transferred and the goods in possession of the old partnership 
have been delivered to the said AB, CD and EF as part of the 
assets of the partnership hereby constituted; 

NOW THIS DEED WITNESSES that the parties hereto 
hereby mutually agree as follows:— 
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1. The partnership hereby constituted (hereinafter called 
"the new partnership”) will commence (or, shall be deemed to 
have commenced) on the-day of-(and from such 


Term 


date the deed of partnership dated 


-shall be (or, should be 


deemed to have been) superseded by this deed, and shall continue 
for the term of-years; 

2. The firm name of the new partnership shall be-; 

3. The capital of the new partnership shall be Rs.- 

whereof Rs.-represents the capital of the old partnership 


Name 

Capital 


and shall belong as to Rs. 


•to the said AB and as to Rs. 


to the said CD and the balance of Rs. 


•shall be contributed 


by and belong to the said EF and the said sums shall be credited 
to the said partners in the books of the partnership. 

4. (As clause 5 of ^orm 1). 

5. The said AB and CD shall discharge all the liabilities of 

the old partnership and shall indemnify and keep indemnified the 
said EF and the assets and the property of the new partnership 
against such liabilities and against all proceedings, costs, claims and 
expenses in respect thereof; - 

(j. All profits of the old partnership upto the commence¬ 
ment of the new partnership including profits earned but not 
actually received and profits received but not actually distributed 
between the partners shall belong to the said AB and CD in the 

proportions in which they would be entitled thereto under the 
deed of partnership dated- 

7. The profits and losses of the new partnership shall be 
divided and borne between the partners in the following propor¬ 
tions, namely the said AB-, the said CD-and the said 

EF- 


Interest 

Debts of 
old partner¬ 
ship 


Profits of 
old oartner 
ship 


-of new 
partnership 


8, 9, 10, 11, 12 and 13 (Conditions about damages, accounts, 

management, duties of partners etc.—as in Form 1 mutath 
mutandis). 

14. (rt) If during the continuance of the partnership any or 
one of the partners shall die or become insolvent his share in the insolvency 
goodwill capital and assets and undivided profits of the partner-®^ 
ship shall belong to the surviving or solvent partners in shares^'”'"'' 
proportionate to their own shares of property in the partnership or 
32 
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in such other proportions as they may agree and the partnership 
so constituted shall continue between them under the provisions of 
this deed so far as applicable. 

{b) The legal representatives of the deceased or the receiver 
of the insolvent partner shall be entitled to the fair value of the 
share of the deceased or insolvent partner as at the date of death 
or insolvency in the goodwill capital assets and undivided profits 
of the partnership, including the profits and losses earned or in¬ 
curred but not actually received or paid, after taking into account 
and making allowance for current drawings by such partner and 
any moneys owing by him to the partnership and the current 
liabilities of the partnership. 

(f) The said fair value shall be certified by the auditors for 
the time being of the partnership and the certificate shall be bind¬ 
ing upon and conclusive against the surviving or solvent partners 
and the representatives of the deceased partner or the insolvent 
partner or the receiver of his estate. 

{(I) The amount so certified shall be paid ratcably by the 
surviving or solvent partners in proportion to their shares in the 
partnership. 

(r) All deeds of release indemnity and Instruments necessary 
to give effect to the provisions of this clause shall be executed by 
the parties requisite and all costs of carrying out this clause into 
effect shall be charged as to one half against the deceased or in¬ 
solvent partner and as to the remaining half against the surviving 
and solvent partners. 

15, 16 and 17 {couditious, about dhsohiiioUf notice, arbitra¬ 
tion —as in Form 1). 

IN WITNESS WHEREOF etc. 

3—A simple form of deed of partnership of a 

small dairy business 

THIS DEED OF PARTNERSHIP made on th<j- 

of_BETNXTEN AB etc., of the one part AND CD etc. 

of the other part. 

WITNESSES that it is hereby mutually agreed that the sai 
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AB and CD shall become partners in a dairy business upon the 
following terms:— 

1. The partnership business shall be that of Dairy Farm Business 
consisting of the maintenance and upkeep of cattle, sale of milk, 
production and sale of cream and butter and such other work as 

the parties may agree upon and shall be carried on at-or at 

such other place or places as the partners may from time to time 
agree upon. 

2. The duration of the partnership shall in the first instance Term 
be three years from the date hereof provided that the parties shall 

be at liberty to extend the said period by mutual consent from 


time to time. 

3. The name of the firm shall be-. Name 

4. The capital of the partnership shall consist of Rs.-Capital 

brought into the business by each of the partners which sum shall 

be credited to him as his share of the capital, and such further 
sum as either partner shall with the consent of the other partner 
from time to time contribute for partnership purposes which shall 
be credited to his capital account. 

5. Interest at the rate of 6 per cent per annum shall be paid interest on 
to each partner on the capital for the time being standing to his capital 
credit out of the gross profits of the business and such interest 

shall be cumulative so that any deficiency in one year shall be 
made up out of the gross profits of any succeeding year or years. 

6. The net profits of the business shall be divided between Profits and 
the partners equally and they shall in like proportion bear all 

losses including loss of capital. 

7. The management shall be carried on jointly and both the^^^a e- 
parties shall be active partners: the said AB shall be in charge ofmem^^ 
accounts and the said CD shall be in charge of the management 

of the dairy farm, but the parties may by mutual consent allot to 
each of them such duties as they may think necessary. 

8. Any work to be done under the agreement or under any 
subsequent agreement by any partner may be done by the father partner- 
or other relative of that partner or by any agent or servant 
appointed by him but the pay of any such agent or servant shall 

not be debited to the partnership account. Provided that if any 
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Accounts 


Partners 
not to do 
separate 
business 

Dissolution 


partner shall fail to do the work assigned to him or to make satis¬ 
factory arrangement for that work, the other partner may do 
that work or have the same done by his agents or servants at his 

own cost and such other partner shall in that case be paid Rs.- 

per month as his pay for doing the additional work or having it 
done and such pay shall be part of the partnership expenditure. 

9. The accounts of the partnership business shall be taken 

half-yearly in the months of-and-in each year 

and profits or losses shall be determined. Any profit due to either 
partner may be taken by him or left as part of the capital of the 
business in which case interest shall be paid to him thereon as 
under Clause 5 hereof. 

10. Neither of the partners shall do any separate dairy busi¬ 
ness or allied business on his own account. 

11. The partnership may be dissolved during the aforesaid 
term of three years if both partners mutually agree to such dissolu- 

% 

tion. 


Winding up 12. At the time of dissolution of the partnership the busi¬ 
ness will be wound up in the following manner:— 

(/) Out of the assets of the firm the debts of the firm shall 
be paid first and out of the balance the capital contributed by each 
partner will be paid to him with interest. 

(//) The balance after paying off the debts and capital with 
interest will be divided equally between the partners. 

• {///) The cattle belonging to the partnership may be either 

purchased by any partner at a valuation agreed upon between the 
parties or may be divided equally between the partners or may be 
sold. The division will be made according to the average yield 
of milk by each herd of cattle, the average, to be calculated on one 
year’s yield. 

{if) If one of the partners wishes to continue the business 
alone he can at the time of winding up claim the following 
privileges:— 

(^ 7 ) He can retain the milk tongas and delivery cycles on 
payment to the other partner half the value thereof less deduction 

at-per cent per year from the date of purchase on account 

of depreciation of value. 
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{b) In the division of cattle he will have the right to take 
two cows and two buffaloes of his own choice. 

(c) He will be entitled to have a lease of the other partner’s 
share of such lands and buildings as shall have been used for 
dairy purpose at the time of dissolution, for a period of six months 
at such rent as may be agreed upon and if the partners cannot 
agree as to the rent, then at such rent as may be determined by 

(</) He will have a right to purchase the other partner’s half 
share in all machines, furniture and appliances at the original cost 
price less a deduction of 10 per cent per year from the date of 
original purchase in the case of machines and appliances and 
5 per cent per year in the case of furniture. 

IN WITNESS WHEREOF etc. 

4—Deed of Partnership between several persons 

for starting a sugar factory 

THIS DEED OF PARTNERSHIP is made on the- 

day of-BETWEEN AB etc. of the first part, CD etc. of 

the second part, EF etc. of the third part, GH etc. of the fourth 
part and JK etc. of the fifth part. 

WHEREAS— 

1. The parties hereto have agreed to carry on in partnership 

the business of the manufacture of sugar at-and for this 

purpose to construct a sugar factory. 

2. In pursuance of the said agreement the said AB and CD 

have acquired a plot of land measuring-bighas situate in 

plot No.-in village-pargana-District-for 

Rs.-by a sale deed dated-. 

NOW THIS DEED WITNESSES and the parties hereto here¬ 
by mutually agreed with each other as follows:— 

1. The said partnership shall be carried under the name 

of-. 

2. The total capital of the partnership shall be Rs.- 

which shall be payable by each partner in proportion, to his share 
in the partnership. 
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3. The shares of the partners in the partnership shall be as 
follows:— 


AB.one-fourth 

CD.one-fourth 

EF.one-sixth 

GH. .one-sixth 

JK.one-sixth 


4. The land purchased under the said sale deed dated- 

shall remain the property of the partnership and is hereby trans¬ 
ferred by the said AB and CD to the said AB. CD, EF, GH and 
JK to be held by them as part of the property of the partnership. 

5. The sum of Rs.-paid by each of the said AB and 

CD as the price of the said land shall be credited to their respec¬ 
tive shares in the capital of the partnership. 

6. The said AB shall do the work of construction of the 
building of purchase and planting of the machinery and other 
work necessary for equipping the sugar factory and putting it in 
working order and shall be responsible for maintaining the build¬ 
ing and the factory in proper order and good repair and in per¬ 
fect working condition during the continuance of the partner¬ 
ship. 

7. The said CD shall be the manager of the sugar factory 
and shall run the business of the partnership to the best of his 
ability and shall devote the whole of his time diligently to it. 

8. The said CD will have full discretion to appoint and 
dismiss servants and agents for carrying on the business of the 
partnership on such pay and terms as may be approved by the 
majority of the partners. 

9. The said AB shall be entitled to 5 per cent and the said 
CD to 10 per cent of the net profits of the partnership as remu¬ 
neration for their services and out of the balance IS per cent shall 
be kept in reserve fund and 70 per cent shall be divided amongst 
the partners in proportion to their shares in the partnership. 

10. The reserve fund shall be utilized for renewal of any 
part of the building or machinery of the sugar factory and any 
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balance thereof remaining at the date of dissolution of the partner¬ 
ship shall be dealt with as part of the assets of the partnership. 

11. In case the said AB or CD is found negligent in the 
performance of his duties or guilty of misconduct he may be re¬ 
moved by the majority of the partners and in case of such removal 
or of voluntary resignation or death of the said AB or CD the 
remaining partners may by majority of votes appoint another 
partner in his place on the same terms or employ an outsider on 
such pay or terms as they may determine. 

12. The partnership shall continue for ten years and there¬ 
after until determined as hereinafter provided. 

13. If any partner shall be desirous of selling his share in the 
partnership he shall offer it first to all the remaining partners and 
if any partner shall desire to purchase it he shall sell it to such 
partner at a fair valuation. In case more than one partner desire 
to purchase it the same shall be transferred to them in equal shares. 
In case no partner shall desire to purchase it the same may be 
transferred to any one and the transferee shall be admitted to the 
partnership on the same terms as are therein contained. 

{Other terms regarding accounts^ management^ drawings^ 
notice, arbitration, death of partners, dissolution of partnership etc. 
as in Form 1 mutatis mutandis). 

5—Deed of dissolution of Partnership between two 

partners, one purchasing the share of the other 

THIS DEED made on the-day of-BETWEEN 

AB etc. of the one part and CD etc. of the other part. 

WITNESSES as follows;— 

1. The parties hereto hereby declare that the partnership 
between them carried on under the deed of partnership dated 

-shall be deemed to have been dissolved by mutual 

consent as from the date hereof and the said business shall hence¬ 
forth be carried on by the said AB alone. 

2. In consideration of the sum of Rs.-now paid by 

the said AB to the said CD (the receipt of which the said CD 

hereby acknowledges) and of the sum of Rs.-hereinafter 

agreed to be paid by the said AB to the said CD the said CD here- 
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by assigns to the said AB ALL that the share and interest of the 

said CD in the said partnership and the business goodwill property 

assets and book debts thereof and other debts and claims of the 

partnership outstanding against other persons TO HOLD the same 
to the said AB absolutely.® 






3. On the said AB paying to the said CD the said sum of 

together with interest as hereinafter agreed the said 

CD shall by a separate deed transfer absolutely to the said AB 

all his share and interest in the immovable property belonging to 
the said partnership. 

4. The said AB shall pay to the said CD the said sum of 

-together with interest on the said 

sum of Rs.-or the balance thereof for the time being re¬ 
maining unpaid at the rate of--per cent per annum from 

the date hereof. 


^ 5. The said AB hereby covenants with the said CD to pay 

discharge and fulfil all debts, liabilities and obligations of the 
partnership and at all times hereafter effectually to indemnify 
and keep indemnified the said CD and his legal representatives and 
estate and property therefrom and from all proceedings, costs, 
claims and expenses in respect thereof. 

^ 6. Each of the parties hereto hereby releases the other from 

all proceedings, .accounts, costs, claims and demands in respect of 
the partnership but without prejudice to any rights or remedies 
under the provisions of this deed. 


^ I said CD shall not during the period of-years 

7 from the date hereof carry on or engage or be concerned or in 


In such deeds it is also usual to include a clause appointing the 
continuing partner attorney for the retiring partner for realizing the assets 
or giving an authority to the continuing partner to realize all the assets 
and debts etc. of the partnership but this is, it is submitted, not neces¬ 
sary in view of the assignment by the retiring partner of all his rights and 
interest in the partnership in favour of the continuing partner which 
gives the assignee full right to sue (Section '130, Transfer of Property 
Act). In England it is considered proper to insert this clause in spite 
of assignment because there an assignee cannot sue until' he has given 
notice of assignment to the debtor and it may be difficult to give such 
notice to all the debtors of the partnership. In India such notice is not 
necessary 'to enable an assignee to sue. 
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any way interest himself directly or indirectly in the business of 


^ 8. Wherever the context so admits or requires the expres¬ 
sion "the said AB” hereinbefore used shall include besides the said 
AB, his successor or successors for the time being in the said busi¬ 
ness so intended to be carried on by him as aforesaid. 


For notices relating to Partnership, see under ^^Notice,^^ 
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Preliminary Note 


Law ap¬ 
plicable 


« 


Assign¬ 
ment of 
Patent 


Co-owners 


The law relating to the protection of inventions and designs is con¬ 
tained in the Patents and Designs Act, 1911. It prescribes a procedure 
under which an inventor can obtain a patent which confers on him the 
exclusive privilege of making, selling, and using, the invention through¬ 
out the states to which the Act applies, and of authorizing others to do 
so. He has to make an application to the Patent office submitting speci¬ 
fications etc. and has to pay a fee. The term of the duration of a patent 
is 16 years but, on proper cause being shown by an applicant, for which 
a special procedure is prescribed, it can be extended by another five, or 
in exceptional cases, ten years. An additional patent can be obtained 
for any additions or improvements to the invention and the life of the 
additional patent is the same as that of the original patent. 

The Central Government has the right to revoke the patent or to 
compel the patentee to grant a license, if it is found that the demand 
for the patented article in the states to which the Act applies is not being 
met to an adequate extent and on reasonable terms. 

The Act should be studied for detailed provisions about the above 
and other matters relating to P-atents. 

A patentee may assign either the whole or a part of his patent, and 
either for a particular pkace or area, or for a paticular period. The 
deed of assignment should be drafted as a sale deed of any other pro¬ 
perty. A covenant of the validity of the patent is necessary as there is 
no such implied covenant. All future improvements may also be agreed 
to be assigned. There is usually a covenant by the patentee for assistance 
to the assignee in the working of the invention and also for further 
assurance. The assignment may be absolute or limited. In the case of 
limited assignment the assignee generally agrees to pay the patent fee, 
as, apart from such an express covenant, the assignee is not bound to 
keep the patent on foot (Rc. Railway and Electric Appliances Co. (1888) 

38 Ch. D. S97). 

An assignee may sue for infringements. 

Where a patent is vested in two or more persons, each may work 
under the patent without the consent of the other or others, and with¬ 
out accounting to the other or others for the profits he makes. Hence 
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the right of each owner as to working and accounting and limitations 
under which it is to be exercised should be expressly provided in the 
covenants contained in the deed of assignment creating the co-owner- 

4 

ship. 

One co-owner may assign his individual share but cannot assign 

the whole patent to release the rights of the other. 

A patentee has power to grant license to others to work the patent. License 

The license should be drafted like any other license, either as a deed poll, 
when no covenants by the licensee are required, or as a deed by the parties. 

All the conditions of the license, its duration, and the payments agreed 
upon, whether in a lump sum or as royalty, should be clearly stated. 
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WHEREAS the patentee is the inventor and patentee of an 

invention for-under a patent dated-(or, WHEREAS 

the patentee is entitled by assignment dated-duly registered 

to the patent dated-originally granted to XY for-). 

AND WHEREAS the patentee has agreed with the assignee 
for the sale to him of the said patent and all improvements there¬ 
on or further inventions connected therewith for the sum of 
Rs.-- 

NOW THIS DEED WITNESSES as follows:- 

1. In pursuance of the aforesaid agreement and in consi¬ 
deration of Rs.-^paid by the assignee (the receipt of which 

the patentee hereby acknowledges) the patentee hereby assigns and 
transfers to the assignee ALL that the said invention and the said 
patents for the same with the full and exclusive benefit and 
advantage thereof and of all and every improvement, extension 
or renewal thereof TO HOLD the same to the assignee absolutely 
(subject to the payment of the royalties and moneys hereinafter 
reserved); 

2. The assignee hereby covenants with the patentee as fol¬ 
lows:— 

{a) {Coirfiant to pay royalty—as in clause 2 of Form 1). 

(h) Covenant to keep accounts {as in clause 3 of Form 1). 

(r) Covenant to avoid revocation and grant of compulsory 
license—{as clause 5 of Form 1). 

3. The patentee hereby covenants with the assignee as fol¬ 
lows:— 

{a} That the said patent is subsisting and is not void or void¬ 
able; 

{k) The patentee shall, whenever required, give to the 
assignee such assistance and information respecting the said in¬ 
vention and mode of working and using the same and all processes 
connected therewith as may be necessary for enabling him to use 
and exercise the said invention to the best advantage; 

(r) That he will forthwith from time to time after making 
or discovering any improvements upon the said invention or any 

further invention relating to-disclose the same to the assignee 

who shall be entitled to the sole and exclusive benefit thereof and 
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if and whenever required by the assignee but at the cost of the 
assignee will give to the assignee full particulars as to the nature 
of and mode of performing the same and will, at the option of 
the assignee, either apply for and endeavour to obtain, or join 
with the assignee in applying for and obtaining, patent in respect 
of such improvement or further invention and when and if the 
same shall be obtained will at the like expense execute and do all 
instruments, acts and things necessary for vesting the same and 
the full and exclusive benefit thereof in the assignee; 

(f/)That he will at the expense of the assignee do all such 
acts and things as may be reasonably required by the assignee for 
enabling him to obtain and enjoy the exclusive benefit of any 
extension or further grant of any patents for the time being vested 
in the assignee by virtue of these presents; 

4. The parties hereto hereby agree that wherever the con¬ 
text so admits the expression "the patentee” hereinbefore used 
shall include his personal representatives and the expression "the 
assignee” hereinbefore used shall include his personal representatives 
and assigns. 

IN WITNESS WHEREOF etc. 

4—Assignment of a share of patent 

THIS ASSIGNMENT etc. {as hi Form 3). 

WHEREAS the patentee is entitled etc. {as in Form 3). 

AND WHEREAS the patentee has agreed to sell to the 
assignee one half share of and in the said invention and patent 

for the sum of Rs.-. 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of the said sum of Rs.-now paid 

by the assignee to the patentee (the receipt of which is hereby 
acknowledged) the patentee hereby assigns and transfers to the 
assignee one-half share or part of and in the said invention and 
patent TO HOLD the same to the assignee absolutely; 

2. The patentee hereby covenants with the assignee that the 
Slid patent is vaild and subsisting and in full force; 

IN WITNESS WHEREOF etc. 
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5— ^Ditto, with provision for working 

independently 

In the last Form 4, make the following additions '.— 

(1) At the end of the second recital add "and upon the 
terms and conditions hereinafter contained.” 

(2) At the commencement of the first witnessing clause add 
In pursuance of the said agreement and.” 

(3) At the end, add the following covenants as 3rd and 
subsequent witnessing clauses:— 

"3. Either of the parties may manufacture and sell- 

under the said patent without accounting to the other for any 
profits derived therefrom; 

4. Neither party shall grant any exclusive license to manu¬ 
facture or sell-under the said patent without previous con¬ 

sent in writing of the other but any royalties or profits derived 
by either party under any license granted as aforesaid shall belong 
to the party granting such license who shall not be liable to 
account to the other party for any part of such royalties or pro¬ 
fits; 

5. All fees connected with receiving or keeping on foot the 

said patent shall be paid by the parties hereto in proportion to 
their respective shares in the said patent. If either party shall 
neglect or refuse to pay his share the other shall on paying the 
same have a first charge upon the share in the patent of the default¬ 
ing party for the amount so paid together with interest at--— 

per cent per annum; 

6. Either party may sell his share to a third person provided 
that the other party has first been offered and has not agreed 

to purchase it within-days from the date of the offer the 

said share or interest at a price not exceeding that which is pro¬ 
posed to be actually received in respect of such sale. 

7. Interpretation clause —(as clause 4 in Form 3). 

IN WITNESS WHEREOF etc. 
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6 —License to manufacture under a Patent 

(by deed poll) 

KNOW ALL MEN BY THESE PRESENTS that I, AB etc. 

in consideration of the sum of Rs.-paid by CD etc. (the 

receipt of which is hereby acknowledged) hereby grant to the 
said CD full license and authority to make use, exercise and vend 

the invention the subject of patent No.-dated-granted 

to me, for the term of-years computed from the date of 

grant. 

Dated- {Signature)- ■ ■ 

7—License to manufacture under a payment at 

Royalty system 

THE LICENSE is made on the-day of-BETWEEN 

AB etc. (hereinafter called "the patentee”) of the one part AND 
CD etc. (hereinafter called "the licensee”) of the other part, 

WHEREAS— 

1. In consideration of the royalties hereinafter reserved the 
patentee hereby grants to the licensee full (or, full and exclusive) 

license and authority to make use, exercise and vend_ 

under and in accordance with the specification of the patent 

No.-of-within the province of Bengal for the term 

of-years from the date hereof; 

2. The parties hereto hereby agree as follows:_ 

1. The licensee shall on the first day of c.ich quarter of the 

year pay to the patentee a royalty of Rs.-for every_ 

manufactured hereunder and sold during the preceding quarter; 

2. The licensee shall on the first day of each quarter of the 

year render to the patentee a true and full account of the number 

of- manufactured and sold hereunder during the preced¬ 

ing quarter; 

3. The patentee shall not during the subsistence of this 
license make use, exercise or vend or permit or authorize any person 
or persons other than the licensee to make use, exercise or vend 

under the said patent within the limits aforesaid; 

4. If the licensee shall commit a breach of his covenant in 

33 
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Clause 1 or shall become insolvent or commit an act of insolvency 
the patentee may by notice in writing determine this license and 
thereupon this license shall forthwith cease and determine; 

5. If the patentee shall not within-weeks of receipt 

of notice to that effect take all such legal proceedings as may Be 
necessary to prevent infringement of the said patent in Bengal 
the licensee may at his own cost and expense take such proceedings 
in the name of the patentee (or the licensee shall be relieved from 
all further obligation to pay royalties hereunder); 

6. All royalties shall cease if the patentee fails to maintain 
the said patent or if the said patent is declared by competent 
court to be void; 

7. This license is non-exclusive and non-assignable, 

IN WITNESS WHEREOF etc. 


RECEIPTS 

Preliminary Note 

A receipt is any note, memorandum or writing acknowledging re-Definition 
ceipt of any money, bill of exchange, cheque, promissory note or any of receipt 
other movable property in full or partial satisfaction or discharge of any 
debt or demand. 

It is sometimes endorsed on the deed to which the payment relates, How 

payment of rent may be endorsed on a deed of lease or repayment drafted 
of a loan on the back of a bond. Sometimes a separate deed is executed. 

Sometimes, when money is paid as consideration of a transaction en¬ 
dorsed by a deed (e.g., sale, mortgage) the acknowledgment is usually 
incorporated in the deed itself. For example, "In consideration of the 
sum of Rs. paid by the purchaser to the vendor {the receipt of 

which the vendor hereby acknowledges etc.)." The drafting of a sepa¬ 
rate receipt is also a simple matter as all that a receipt need contain arc, 
the amount of money or specification of other movable property received, 
the date of receipt, the name of the person paying or delivering it and 
the account on which the payment is made. The name of the person 
receiving the payment or delivery need not be separately mentioned if it 
sufficiently appears from the signatures at the end, or it may be mentioned 
in the body of the receipt. The date of receipt is usually mentioned at 
the end or sometimes in the body of the receipt. When the person grant¬ 
ing the receipt is an agent, this should be clearly stated. 

Care should always be taken that the receipt does not contain anv 
matter which may convert it into any other kind of deed mentioned in 
the Stamp Act, otherwise it shall be chargeable with enhanced duty as 
such or may even require registration. For example, if in a receipt for 
earnest money on a contract of sale of land, a covenant to sell the land 
is also added stamp duty will be levied as on an agreement and the 
document will require registration. But there is no objection to reciting 
any agreement already made with all its terms so long as the writing does 
not amount to a definite agreement in itself. For example, a vendor 
might say that he has made a contract for selling his land to the pur¬ 
chaser for Rs.-, and has received Rs.-as part price or as 

earnest money, but he should not say that he will execute a sale deed 
or will sell the land on receipt of the balance of the price etc. If a 
receipt is required to be given under a special law, e.g., receipts for rent 
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of dgrieulcural holding, and the law prescribes a particular form of receipt 
or any particulars to be mentioned in it, it should be given in such form 
and should contain such particulars. 

A receipt should be signed by the person granting it, and, though 
attestation is not legally necessary, it is always safe to have it attested 
by one or two witnesses. Even if it is not signed, so long as it can be 
proved by handwriting or otherwise that it was issued by a particular 
person, it will amount to a receipt by such person. 

A person who makes a payment or delivers any movable property 
is entitled to a receipt therefor, and, if a receipt is demanded and not 
given the person refusing or neglecting to give the same is guilty of a 
criminal offence, for which he may be punishable with fine upto Rs. 1,000, 
(Section 65, Stamp Act). 

If the amount of money paid or value of the property delivered 
does not exceed Rs. 20, no stamp duty is payable, but if it exceeds Rs. 20, 
a stamp duty of two annas in Madras and of one anna elsewhere is pay¬ 
able. (Article 53). An adhesive revenue stamp of one anna should 
be affixed to the receipt (Section 11, Rule 13(fl), 16), or coloured im¬ 
pression may be used (Rule 8)., The duty is payable by the person exe¬ 
cuting the receipt (Section 29). 

The adhesive stamp should be cancelled by the person affixing it, 
or by the person executing the receipt, by writing on or across the stamp 
his name or initials with the true date of his so writing, or in any other 
effectual manner, so that the stamp cannot be used again. If the stamp 
is not cancelled, the receipt will be deemed to be unstamped (Section 
12). An unstamped receipt can be admitted in evidence only on pay¬ 
ment of a penalty of one rupee (Section 35). 

Receipts— 

(rt) endorsed on or contained in any instrument duly stamped or 
exempted under the proviso to Section 3, acknowledging the receipt of 
the consideration money therein expressed, or'the receipt of any principal 
money, interest or annuity, or other periodical payment thereby secured, 

{b) for any repayment of money without consideration; 

(c) for any payment of rent by a cultivator on account of lantl 
assessed to Government revenue, or (in the Presidencies of Fort St. George 
and Bombay) of Inam lands; 

((/) for pay or allowances by non-commissioned or petty officers, 
[soldiers, sailors or airmen of the Indian military, naval or air forces] ^ 
serving in such capacity, or by mounted police constables, 

(c) given by holders of family-certificates, in cases where the pc 
from whose pay or allowances the sum comprised in the receipt 
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assigned is a non-commissioned petty officer [soldier, sailor or airman] 
of [any of the said forces] and serving in such capacity; 

(/) for pensions or allowances by persons receiving such pensions 
or allowance in respect of their service as such non-commissioned petty - 

officers [soldiers, sailors or airmen] and not serving the Government in 
any other capacity; 

( 5 ) ^iven by a headman or lambardar for land revenue or taxes 
collected by him; 

{h) given for money or securities for money deposited in the hands 
of any banker, to be accounted for: 

are exempt from stamp duty. 

Provided that the payment is not expressed to be received from, or 

by the hands of, any other than the person to whom the same is to be 
accounted for: 

Provided also that this exemption shall not extend to a receipt or 
acknowledgment for any sum paid or deposited for, or upon, a letter of 
allotment of a share, or in respect of a call upon any scrip or share of, 
or m, any incorporated company or other body corporate or such pro¬ 
posed or intended company or body, or in respect of a debenture being a 
marketable security. 

If a receipt is for money paid on account of the creation, declara-Registra 
tion, assignment, limitation, or extinction, of any right, title or interest, tion 
whether vested or contingent, of the value of Rs. 100 or upwards to or 
in immovable property, registration is compulsory (Section 17(1)(£')); 
otherwise a receipt does not require registration. There is a divergence 
of ruling on the question whether a receipt for mortgage money requires 
registration. There is no dispute that receipt for part of the debt docs 
not, as it does not extinguish the mortgage. As to the question whether 
receipt for full payment of a mortgage debt does or does not require 
registration. Section 17 (2) (XI) provides that if the receipt c/oes not 
purport to extinguish the mortgage (even though it may evidence pay¬ 
ment, the effect of which is to extinguish the mortgage), it does not 
require registration. Care should therefore be taken to say nothing in 
the receipt which might be taken as purporting to extinguish the mort- 
S3ge, c,g., the statement that I will' return the' mortgage deed** {Jwala 
Frasad v. Mohan Lai, 97 I. C. 162, A. I. R. 1926 Allahabad 695). 



PRECEDENTS 

1—Receipt of a bond debt 


Received this-day-from AB etc. (name and 

address) the sum of Rupees Two thousand (Rs. 2,000) on account 
of principal and interest due to me under the bond dated the 


Dated.' 


Sd.' 


{Name and address) 

(or, affix stamp and write signature and dace across it) 


2—Ditto—another form 

I, CD etc. (name and address) hereby acknowledge to have 

received from AB etc. this the-day of-the sum of 

Rs.-(words and figures) on account of etc. (i^s in form !.)■ 


Sd.- 


3—Receipt for balance of account 

Received this day from AB etc. the sum of Rs. 

(words and figures) being the balance of account due from him 

to me at this date. 

Sd.-- 

(S/g/w/Hre and date) 

4—General receipt in full 

Received this day from AB etc. the sum of Rs. 

(words and figures) in full discharge of all claims which I 

against him up to date. 

(Signature and date) 
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5—Receipt of mortgage money 

under mortgage). 

6 — Receipt for part payment of a loan 

Received etc. (as in above forms) on account of payment 
in part of the debt due to me under the bond dated-. 

{Signature and date) 

7 — Receipt for payment of an instalment 

Received etc. (as in other forms) on account of the instal¬ 
ment due under the bond dated-on the-day of-. 

{Signature and date) 


8—Receipt for rent 

Received etc. (as in other forms) on account of rent of the 
house situate in-for the month of-. 

{Signature and date) 


9 —Receipt by agent 

Received this day from AB etc. the sum of Rs.-on 

account of rent of a house situate in-for the month of- 

due to CD etc. 


Dated 


(Signed)- 

Agent for the said CD 


10—Receipt for price or part of price of 
goods to be made and delivered 

Received this day from AB etc. the sum of Rs.-the 

price (or, on account of price) of three tables and one chest of 

drawers to be built by me as per specification dated the- 

and to be delivered to him on or before the-(on receipt of 

Rs.- -on account of the balance of the price). 

{Signature and date) 
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11—Receipt for earnest money for sale of a house 
(with recitals about agreement to sell) 

WHEREAS I, AB etc. have agreed to sell to CD etc. my 

house situate at-for Rs.-and have agreed to receive Rs.- 

as earnest money and it has been agreed that the balance of the 

price shall be paid and the sale deed executed on or before the-. 

Now I hereby acknowledge receipt of the said sum of Rs.- 

as earnest money. 

Dated- (Signed)- 

12—Receipt endorsed on a bond 

Received this day from the within named CD Rs.- 

On account of (or, towards part payment of) the debt due under 
the within written bond on account of interest due to me under 
the within written bond on the-. 

Dated- (Signed) AB 

13—Receipt signed by the payer and payee^ 

Tlie within named CD has paid and the within named AB has 

received this day Rs.-towards etc. 

Dated-— 

(signed) CD (Signed) AB 

14—Receipt of a debt 

Borrowed and received from CD etc. today the sum of 

Rs.-repayable within-years with interest at- 

per cent per annum. 

15—Receipt for money paid on account of 

work to be done 

Received this day from CD etc. Rs.-on account of 

cost of repairs to be carried by me to the house of the said CD 
as per my estimate dated the-. 

(Signature and date) 

’ Signature of payer is sometimes obtained with .i view to extend the 
period of limitation under Section 20 of the Limitation Act. 
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16—Receipt for price of a watch with a Warranty- 

Received this day from AB etc. Rs.-the price of a gold 

wrist watch warranted by us to keep correct time within two 
minutes per week for twelve calendar months from this date. 

Dated- 

Sd. CD 

for Messrs. GD and Co. 


17— Receipt of title deeds by mortgagor from 

mortgagee 

I, AB etc. hereby acknowledge that I have this day received 

from CD etc. all the documents of title relating to the- 

(describe the property) mortgaged by me to the said CD by a 

deed of mortgage dated-which mortgage I have this day 

paid off. 

{Signature and date) 

18— Receipt by a legatee with full discharge 

to the executor 

Received this day from AB etc. executor of my late father 

XY the sum of Rs.-being my share of the proceeds of the 

property of the XY AND having carefully examined the 
accounts of the said executors with the vouchers, I hereby approve 
the same and accept the above mentioned sum in full satisfaction 
of all my claims against the said AB on account of the property 
of the said XY. 

{Signature and date) 


~ As an agreement for, and relating to, sale of goods is exempt from 
stamp duty (Art. 5) there is no objection to incorporate any of the terms 
of sale of goods in a receipt. 


RECTIFICATION AND MODIFICATION 

OF DEEDS 

Preliminary Note 

Sometimes accidental mistakes crop up in deeds which require to be 
corrected. Sometimes the parties agree to modify or vary the terms of 
any previous deed, f.g., to reduce the rate of interest or to extend the 
period of payment. In all such cases, the object is achieved by enter¬ 
ing into a supplemental agreement. This is drafted like other agree¬ 
ments. The former deed, which it is intended to correct or modify, 
should be recited, as also the mistake or the agreement to modify or vary 
its terms. Then, in the operative part, the corrections intended to be 
made, or the changes intended to be introduced, should be detailed with 
an agreement that the original deed should be so read and construed as 
if such corrections or changes had been made. It is usual to add, at the 
end, a clause agreeing that the former deed shall remain in full force and 
effect, subject to the variations made by the agreement, but, strictlv 
speaking, this clause is not absolutely necessary. The original deed is 
called the principal deed and the agreement is supplemental to it. Some¬ 
times it is expressly stated in the agreement that it is supplemental to the 
principal deed but this too is not necessary. If the parties to the agree¬ 
ment are not the original panics to the principal deed but their succes¬ 
sors, recitals should be made to show the derivation of title. 

Stamp supplemental deed is chargeable with stamp duty as an agree¬ 

ment. 

Regislra- If the principal deed was registered, the supplemental deed should 

tion also be registered. {Dnrga Prasad v. Kajcndra Narain, 40 I. A. 223, 

41 C 493, 21 I. C. 730; Dal v. Gopal, 14 A. L. J. S7, I. C. 234; Tika 
Ram V. Dcfmly CoH;;/;/ii/o//fr of Bara Bank), H C. 707, 26 I. A. 97; 
Sadaruddiit v. Chajju, 31 A. 13; Yegnanarayana Gnppah, 32 M. L. J. 
244, 100 I. C. 34, A. I. R. 1927 M. 1111; Afsar v. Bechelal, 7 Lucknow 
16, 132 I. C. 66, A. I. R. 1931 Oudh 286). 
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1 —Agreement correcting mistakes in a sale deed 


AN AGREEMENT made on the-day of- 

BETWEEN AB etc. (hereinafter called the ’'vendor”) of the one 
part AND CD etc. (hereinafter called "the purchaser”) of the 
other part; 

WHEREAS by a deed of sale dated the-and made 

between the same persons as are parties hereto and in the samp- 
order (hereinafter called "the principal deed”) the vendor trans¬ 
ferred to the purchaser the entire village-in pargana- 

(district-and the principal deed has been registered at 

No.-in Book No.-Volume No. 1 pages-to-in 

the Sub-Registrar’s office at-; 

AND WHEREAS certain mistakes have accidentally crept in 
the principal deed which the parties have now agreed to rectify 
in the manner hereinafter appearing. 

NOW THESE PRESENTS WITNESS and the parties hereto 

hereby agree as follows:— 

1. That the principal deed shall be so read and construed 
as if— 

(a) For the word "Radha Mohan Das” wherever the same 
occurs in the principal deed the word "Radha Raman Das” was 
substituted. 

(b) Between the words "the vendor hereby transfers to the 
purchaser all that” and the words "To HOLD the same” there 
were inserted the words "the property described in the schedule 
hereto.” 

(f) In the schedule to the principal deed for the figure "386 
Bighas” shown in the column of the area of the property sold, 
the figure "426 Bighas” substituted. 

2. That as rectified and modified as aforesaid the principal 
deed shall remain in full force and effect. 
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RECTiriCATION AND MODIFICATION 

IN WITNESS WHEREOF the parties hereto have s.gned 
this agreement on the date first hereinbefore mentioned. 

2—Agreement correcting two previous deeds 

AN AGREEMENT made the-day of-_ 

BETWEEN AB etc. (hereinafter called "the mortgagor”) of the 

one part AND CD etc. (hereinafter called "the mortgagee”) of 
tlie other part; 

WHEREAS this agreement is supplemental to the deed of 

mortgage made on the-between the same parties and in the 

same order and registered at No.-in Book No.-and volume 

in the Sub-Registrar’s office at^-{herein¬ 

after referred to as “the principal deed No. 1”) and also to the 

deed of additional mortgage dated-made between the same 

parties and m the same order and registered at etc. (hereinafter 
icferred to as "the principal deed No. IF’); 

AND WHEREAS in the schedule to the principal deed No. 1 
the property entered as item No. 5 has by an accidental slip been 
wiongly described both as regards its name and also as regards 
the particulars of rent, sayar, revenue and profits thereof; 

AND WHEREAS in the Schedule A to the principal “deed 
No. n in which the same property has been included and entered 
as item No. 4, though the name of the village has been correctly 
shown, the ether particulars about gross income, revenue and pro¬ 
fits have been taken from the schedule to the principal deed No. 1 
and wrongly shown; 

AND WHEREAS the parties have now agreed that the 
aforesaid mistakes in the principal deed No. I and the principal 
deed No. II should be corrected in the manner hereinafter men¬ 
tioned; 

NOW THIS DEED WITNESSES and the parties hereto 
hereby agree as follows:— 

1. That the principal deed No. I shall be so read and cons¬ 
trued as if in the schedule thereto for the entry at No. 5 the 
following entry were substituted; 

?;• Jr :!• ^ 

2. That the principal deed No. H shall be so read and cons- 


MODIFICATION OF PREVIOUS DEED 


52^ 


trued as if in the Schedule A thereto for the figures in columns 
6, 7 and 8 (viz., those of gross income, revenue and profits) re¬ 
lating to village Mirzapur, the figures "-” "-” and 

"-” respectively were substituted. 

3. That as varied aforesaid the principal deed No. I and 
the principal deed No. II shall be fully binding between the parties 
and shall have full force and effect. 

IN WITNESS WHEREOF etc. 

3—Modifying a previous deed by extending time for 
performance of a contract (one party being 
different from the original) 

THIS AGREEMENT made the-day of- 

BETWEEN the Governor of the United Provinces (hereinafter 
called “the Governor”) of the one part AND AB etc. (hereinafter 
called "the buyer”) of the other part; 

WHEREAS this deed is supplemental to the deed of sale 

made on the-day of-between the Secretary of State 

for India in Council of the one part AND the buyer of the other 
part (hereinafter called "the principal deed”) relating to the forest 
produce of the-forest; 

AND WHEREAS since the passing of the Government of 
India Act, 1931 all contracts relating to the property vested in 
His Majesty for the administration of a province are to be made 
in the name of the Governor of the province; 

AND WHEREAS by clause 4 of the principal deed the buyer 
is required to convert the forest produce purchased by him and 
to remove the same beyond the limits of the specially fire protected 

area by the-day of-, and to remove the same 

beyond the limits of the forest division and beyond such chaukis as 
may be decided on and recorded in writing by the Forest Officer 
before sunset on the-day of-; 

AND WHEREAS it has now been agreed between the parties 

to extend the said dates, the former of them to-day of 

-and the latter of them to-day of-; 

NOW THESE PRESENTS WITNESS and the parties here¬ 
to hereby mutually agree as follows: 
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(1) That the principal deed shall be so read and construed 

as if in clause 4 thereof "the-day of-” were substi¬ 
tuted for "the-day of-” and "the-day of 

-” were substituted for "the-day of_ 

(2) That save as varied as hereinbefore provided the princi¬ 
pal deed and all terms and conditions thereof shall continue to be 
binding and in full force and effect. 

IN WITNESS W'HEREOF etc. 


^—Agreement modifying previous agreement by 
extending the period of supply of goods 

AN AGREEMENT made on the--day of-etc. 

which is supplemental to an agreement made on the- 

between the parties hereto and in the same order (hereinafter 
called "the principal agreement”), 

WHEREAS under the terms of the principal agreement the 

said CD advanced a sum of Rs.-to the said AB upon the 

terms and conditions therein specified, one of them being that 

during the term of five years from the-the said AB would 

if so required sell to the said CD in each year certain quantity of 
wheat of a certain kind and that in case of default would pay 

to the said CD as compensation a sum of Rs.-for every 

maund of-by which the amount delivered by him would 

fall short of the amount agreed upon; 

AND WHEREAS default has been made by the said AB in 
the delivery of the said quantity of-in the year-5 

AND WHEREAS the said AB has represented that the said 
default was due to circumstances beyond his control and requested 
the said CD that the term of the principal agreement be extended 
by two years; 

AND WHEREAS the said CD has agreed to grant the exten¬ 
sion of the term of the principal agreement as prayed by the said 
AB and the parties have agreed that the said extension should be 
secured by a supplemental agreement modifying the principal 
agreement; 

NOW THESE PRESENTS WITNESS and the parties hereto 
hereby agree as follows; 
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1. That clause-of the principal agreement shall be so 

read and construed as if for the words "five years” the words 
"seven years” were substituted. 

2. That as varied and modified as aforesaid the principal 
agreement shall remain fully binding on the parties and of full 
force and effect. 

IN WITNESS WHEREOF etc. 

5—Supplementary agreement reducing interest on a 
mortgage debt, and varying the condition of payment 

{See Precedents Nos. 40 and 41 under MORTGAGE). 
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RELEASE, RELINQUISHMENT, DISCLAIMER 


Preliminary Note 


Kinds of 
Release 


A deed of Release is an instrument wheceby a person renounces a 
claim upon another person or against a specified property. 

In England Releases are of the following three kinds:— 

(1) A form of conveyance of the transferor’s interest in any land 
or goods in which the transferee has already a vested interest c.g., a 
release by a joint tenant to his co-tenant of an undivided share in land, 
or by a mortgagor to the mortgagee of his equity of redemption; 

(2) A discharge or renunciation by one person of some right of 
action or claim, which he has against another or against another’s pro¬ 
perty; and 

(3) A release of certain powers which operates in effect as a dis¬ 
claimer. 


The first kind is really a conveyance or transfer and need not be 
considered here, and the third kind of release is rare. 

The second kind is the most important and is the release in the real 
and popular sense of the word. It is sometimes called relinquishment. 
When considered from the point of view of the person in whose favour 
the transaction operates, it is a ''release” as it releases him or his property 
from an obligation or a liability. When considered from the point of 
view of the releasor, it may be said to be a "relinquishment,” as the 
releasor relinquishes a certain 'right which he is, or may be, entitled to 
enforce. 

A deed of release should be drafted cither simply as a deed poll, or 
as a deed to which both the releasor as well as the person in whose 
favour the release is made are made parties. A deed of release should be 
drafted generally in the s.amc form as deeds of transfer. 

Parties All persons interested, whether as beneficiaries, or as trustees, or 

otherwise, in the subject of the release should, as a general rule, be made 
parties to the deed and should execute the deed. When there are several 
co-promisees, (as co-mortgagees, co-partners, co-sharers) all must join 
in giving a release. The Madras High Court has held, following the 
rule of English law, that a release by one co-promisee is sufficient (Am/w- 
‘.jmrantinitiia v. Akkiiya, 36 M. M4). The Punjab, Calcutta, Patna and 
Uiomb-iy High Courts have, however, taken a different view {Mathm-y 
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V. Nizam Din, (1917) Kunj. Rec. No. 68, p. 252, 41 I. C. 921; Hos- 
sainara v. Rahmannissa, 38 C. 342; Baninali v. Taltia, 5 Pat. L. J. ISI, 

55 I. C. 841; Sitaram v. Sridhar, 27 Bombay 292). 

The recitals in a release should show fully and precisely the cir-,Recitals 
cumstances upon which the release is based. This is necessary as thei 
general words of release will be controlled by the recitals. 

Unless there is a definite monetary consideration (in which case the Considera- 
same should be stated, and its receipt should be acknowledged), it is cion 
usual to express a release as made in consideration "of the premises i.e., 
of the facts stated in the recitals. 

No special words are necessary so long as the intention is clearly operative 
expressed. The words in general use are "release,” "discharge,” "relin- words 
quish.” It is usual to release a man or his property from "all suits, 
proceedings, claims and demands,” though a release "from all demands” 
generally extinguishes all rights of action, titles, conditions etc. then 

existing. ' 

There is a distinction between release and receipt. A release cx-Rdeasc and 

tinguishes a claim whereas a receipt is simply an evidence of payment. Receipt 

The deed should be executed by all releasors. If some do not sign, Execution 
the question is whether the release is binding on those who do. Ordi¬ 
narily, it would not be binding on them unless there is anything to 
indicate that it was intended to bind them. In all cases, in which there 
is an apprehension that some will not execute the deed, it should be 
provided that the non-execution by any party should not affect the 
execution by those who execute it. 

When there are several co-promisors, a release of one docs not dis-Several co¬ 
charge the others; therefore if it is intended to dischage all, the release pro'"*sors 
should be of all the co-promisors, whether they are all made parties to 
the deed or not. 

If the release is of an equiuble mortgage, made by deposit of market-Stamp duty 
.able securities, the stamp duty is the same as that on an agreement (S. 

23A (2) ). 

In the ease of other kinds of release (i.c., a deed whereby a person 
renounces a claim upon another person against any specified property). 

(rt) If the amount or value of the claim relinquished does not 
exceed Rs. 1,000—same duty is leviable as on a bond for such amount 
or value as set forth in the Release, except in Madras and Punjab where 
the duty is as on a Bottomry bond, 

(/;) In any other case—Rs. 15 in Bombay, Rs. 10 in C. P., Bengal: 
and Assam, Rs. 9l6 in Bihar, Rs. 7j8- in Madras, Punjab and U. P., and| 

Burma and Rs. 5 elsewhere. (Article 55). 

The amount or value of the claim must be set forth in the deed if 

34 



Descrip¬ 
tion of 
stamp 

By whom 
payable 

Registra¬ 

tion 


• • X 

530 RELEASE, RELINQUISHMENT, DISCLAIMER 

I it does not exceed Rs. 1,000. If it exceeds Rs. 1,000, this is not neces¬ 
sary, as, in that case, the duty is a fixed one. 

If a release amounts to a conveyance or partition, it should be stamp¬ 
ed as such. 

On a deed of disclaimer same duty as on agreement. Surrender of 
her life estate by a Hindu widow in favour of a reversioner is a deed of 
release and not gift, {Jwala Batik v. Sheobodh, 1947 (All.) 104. 

Stamp paper should be used (Rule 6), unless the deed is in a Euro¬ 
pean language, in which case an impressed label may be used (Rule 10 
00 ). 

The duty is, in the absence of a contract to the contrary, payable 
by the person making or executing the deed, i.e., the releasor. (Section 29). 

A release must be registered when the amount of the claim to, or 
interest in, immovable property which is extinguished is of the value of 
Rs. 100 or upwards (Section 17 (1) (^) ). 

If the release is of a right in movable property, or from a personal 
obligation or, is a relinquishment of a personal right, it need not be 
registered. If it amounts to a conveyance, it must be registered if such 
conveyance requires registration. 


PRECEDENTS 


1— Mutual release by two persons 

THIS RELEASE made the-day of-BETWEEN 

AB etc. of the one part AND CD etc. of the other part WIT¬ 
NESSES that each of them the said AB and CD hereby releases 
the other of them from all. sums of money, accounts, proceedings, 
claims and demands whatsoever which cither of them at any time 
had or has upto the date hereof against the other for or by reason 
or in respect of {here state business or matter e.g., the partner¬ 
ship heretofore subsisting between them in the business of- 

or, the agency of sale of books heretofore held by 
the said AB from the said CD, (or, any act, cause, matter or thing) 

It is hereby declared that the amount or value of the claims 
hereby renounced is Rs.—- —.2 

IN WITNESS WHEREOF etc. 

2— Mutual release by three persons 

THIS RELEASE etc. (tis in Form 1), 

WITNESSES that every one and every two of them the said 

AB, CD and EF does and do hereby release the others and each 

of the others of them from all sums of money, accounts, proceed- 

ings, claims and demands whatsoever which any one or two of 

them at any time had or has upto the date hereof against the 

others or either of the others of them for or by reason etc. (its 
Form 1). 

It is hereby declared (as in Form 1). 


a general release from all claims is intended then words within 
brackets may be used. 

2 This is necessary only if the amount or value does not exceed 
Rs. 1,000 (vide page 529). 
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3—Release by creditors to a debtor, conditional on 

composition of debts 

THIS RELEASE is made on the-day of_ 

BETWEEN AB etc., CD etc., EF etc., GH etc., (herinafter called 
the creditors ) of the one part AND XY etc. (hereinafter called 
the debtor”) of the other part; 

WHEREAS the debtor is indebted to the creditors in the 
several sums specified against their respective names in the schedule 
hereto; 

AND WHEREAS the creditors have agreed to accept a com- - 

position of-annas in the rupee in full discharge of their 

said debts. 

NOW THIS DEED WITNESSES as follows:- 

1. The debtor agrees on or before the-day of- 

to pay to each of the creditors who shall execute this deed before 

that date the composition of-annas in the rupee on his debt 

specified in the schedule hereto. 

2. Each of the creditors hereby agrees to accept such com¬ 
position in full satisfaction of his said debt. 

3. If such composition be duly paid each of the creditors 
hereby releases the debtor from his said debt. 

4. This release shall be binding and effectual though not 
executed by all the creditors and though all or any of the non¬ 
executing creditors may be p.iid in full. 

5. If the said composition shall not be duly paid at the time 

and in manner aforesaid or if before the-day of^- 

debtor shall have been adjudged insolvent then this deed shall 
be void. 

« 

IN WITNESS WHEREOF etc. 

The schedule herein referred to. 

Creditor’s name Amount of debt Amount of 

Composition 


RELEASE OF A GUARDIAN 
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4—Release of a bond obligation when the bond is lost^ 

TO ALL WHOM IT MAY CONCERN, I, AB etc. send 
greeting. 

WHEREAS by their bond or obligation dated the- 

CD etc. and EF etc. bound themselves to the said AB for pay¬ 
ment to him of the sum of Rs.-; 

AND WHEREAS the said sum has been paid with interest 
in full discharge of the said bond; 

AND WHEREAS the said bond having been lost or mislaid 
cannot be delivered up to the said CD and EF. 

NOW THESE PRESENTS WITNESS that I, the said AB, 

for the consideration aforesaid, hereby release and for ever dis¬ 
charge the said CD and EF and each of them from the obligation 
of the said recited bond for all sums thereunder payable to me 
or my executors, administrators and assigns. 

IN WITNESS WHEREOF etc. 

(Sd.)- 

5—Release of a guardian by a minor 
on becoming major 

THIS RELEASE is made on the-day of- 

BETWEEN AB etc. of the one part AND CD etc. of the other 
part; 

WHEREAS by an order of the District Judge of- 

dated-in the matter of-minor it was ordered 


^ If the bond is forthcoming the simplest thing is to return it, but 
wlicn it is lost or mislaid, the obligor may require a release. If the 
bond was a simple money bond, a mere receipt of the money due thereon 
may be sufficient, but if the bond is in English form consisting of a 
bond and an obligation, a release in this form may be required. When 
there arc several joint obligors, the release in favour of one docs not 
discharge the other (Section 44, Contract Act). This is different from 
the English l.iw. Whether one of the joint promisees can give a valid 
discharge of the claims of others is not quite clear from Sections 38 
and 43, though in English law the answer is in the affirmative. The 
trend of later decisions in India is against this. A release should therefore 
be made by all the joint promisees. 
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-that the said CD be appointed guardian of the property of the 
said AB during his minority; 

AND WHEREAS the property of the said AB consisted of 
zamindari property, house property, movable, outstanding debts 
and cash; 

AND WHEREAS since his appointment as such guardian 
the said CD has administered the said property diligently and 
kept correct accounts of the income and expenditure and has with 
a portion of the income so received purchased Government secu¬ 
rities and the rest has been deposited in the-Bank in his 

own name; 

AND WHEREAS the said AB has on the-day of-— 

attained majority; 

AND WHEREAS the said AB has now gone through the 
accounts kept by the said CD and has satisfied himself as to 
their correctness and the said CD has delivered to the said AB 
all the title deeds to immovable property and the movable pro¬ 
perty and cash due to him and has transferred into his name all 
the securities and bank accounts and has put the said AB in posses¬ 
sion of all the zamindari property and house property and has 
delivered to him all the papers, registers, accounts, receipts and 
vouchers relating to the management of the said property of the 
said AB during the said AB’s minority; 

AND WHEREAS the said AB has agreed to execute the 
release hereinafter contained. 

NOW THIS DEED WITNESSES that in pursuance of the 
said agreement the said AB hereby releases and for ever discharges 
the said CD from all suits, proceedings, claims, demands or accounts 
whatsoever for or on account of the movable and immovable pro¬ 
perty and cash of the said AB or the management thereof or for 
conversion, sale, application, accumulation and investment there¬ 
of or for or in respect of the rents, profits, income or accumulation 
of income thereof respectively or for or in respect of any act or 
thing at any time done or omitted or neglected by the said CD m 
relation to the premises. 

IN WITNESS WHEREOF etc. 
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6—Release from certain obligations contained 

in a contract 

THIS RELEASE etc. {as in Form 5). 

"WHEREAS by an agreement made between the parties here¬ 
to on the-the said AB agreed to supply 1,80,000 cubic feet 

of semal logs to the said CD. 

AND "WHEREAS the said AB has now agreed to release the 
said CD from the obligation to supply 30,000 cubic feet of semal 
out of the contracted supply as hereinbefore mentioned. 

NOW THIS DEED WITNESSES as follows:— 

(1) The said AB hereby releases the said CD from so much 
of his obligation under the aforesaid deed of agreement dated the 
-as relates to the supply of 30,000 cubic feet of semal logs. 

(2) The parties hereto hereby agree that the remaining obli¬ 
gations under the aforesaid deed of agreement dated the-- 

shall continue to be binding and of full effect. 

IN WITNESS WHEREOF etc. 

7 —Release in consideration of a transfer 

THIS RELEASE etc. {as in Form 5). 

WHEREAS by an agreement entered into between the parties 

hereto on the-and registered on the-the said CD 

agreed on the expiration of five years from the date of registra¬ 
tion of the said agreement to transfer to the releasor certain pro¬ 
perty therein specified on certain terms therein mentioned and 

I 

the releasor agreed on the execution of a deed of such transfer by 
the said CD to execute a deed of release releasing the estate des¬ 
cribed in the schedule hereto from every claim anei demand 
whether by inheritance or agreement or otherwise which he might 
have for or .about any share in the said estate other than the pro¬ 
perties agreed to be so transferred; 

AND WHEREAS in performance of the agreement here¬ 
inbefore recited the said CD has this day transferred by a formal 
deed of transfer the said property specified in the said agreement 
to the releasor on the terms therein mentioned. 

NOW THIS DEED WITNESSES that in pursuance of the 
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agreement hereinbefore mentioned and in consideration of the 
said transfer, the releasor hereby releases transfers and confirms 
the estate described in the schedule hereto TO HOLD the same 
to the said CD freed from every claim and demand whether by 
inheritance or under any agreement or otherwise which the re¬ 
leasor may have at the date of the agreement hereinbefore recited 
or now has against the said estate or any part of it. 

IN WITNESS WHEREOF etc. 

8—Release by minor’s guardian on release of minor’s 

estate by Court of Wards 

THIS RELEAS etc. (as in Form 5). 

WHEREAS the said AB and CD owners of the property 

known as the-est.ate were, under Section 8(1) (<i) of the 

United Provinces Court of Wards Act, 1912, disqualified from 

managing their property and by Board’s notification No.- 

the Court of Wards for the United Provinces of Agra and Oudh 
assumed superintendence of their person and property; 

AND WHEREAS under Government Order No.-- 

dated-the said Court of Wards released the person and 

property of the said AB and CD from their superintendence; 

AND WHEREAS as the said AB and CD arc still minors 
being under the age of 21, the said Court of Wards has by an 

order in writing dated-appointed their mother the said XY 

as the guardian of the person and property of the said minors. 

NOW THIS DEED WITNESSES as follows:— 

1. The said XY hereby declares that she has on behalf of 

the said AB and CD and as their guardian as aforesaid examined 
the .accounts of the said estate of the said minors and has satisfied 
herself that the balance of Rs.-shown in the said accounts 

is correct. 

2. That the said XY hereby acknowledges that she has on 
behalf of the said minors received the amount of the said balance 
in cash and also all documents and files to which the said minors 

arc entitled relating to their said estate. 

3. That the said XY as guardian of the said minors and on 

their behalf hereby releases the said Court of Wards from al 
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accounts, claims or demands whatsoever for and in respect of the 
cash balance, document and files aforesaid or in respect of any 
act done or suffered by the said Court of Wards itself or under 
its orders or with its consent in respect of the said minors’ said 
estate or the management thereof; 

IN WITNESS WHEREOF the said XY acting on behalf and 
as guardian of the said AB and CD has signed hereunder on the 
date hereinbefore first mentioned. 

9 —Deed declaring that executant has no right in 
certain land transferred to him by his father and 
relinquishing all rights under the deed of transfer 

AN AGREEMENT made the-day of- 

BETWEEN AB etc. of the first part AND CD etc. of the second 

part AND-Bank being a Joint Stock Company with 

limited liabilities having its registered office at-of the 

third part; 

WHEREAS the said CD in anticipation of the threatened 
assumption of superintendence of his estate by the Court of Wards 

of the United Provinces executed on the-a fictitous deed 

cf transfer styled a tamlik namah in favour of his son the said AB 
in respect of village X, Y and Z; 

AND WHEREAS the said tamlik iiamah was never intended 
to pass any title to the said AB and consequently the latter did 
not take possession or obtain mutation in respect of the said 
villages and the same arc still in possession of the said CD; 

AND WHEREAS the said CD executed on the- 

deed of mortgage in favour of the Bank for the sum of Rs.- 

hypothecating among other property the said villages X, Y and Z; 

AND WHEREAS the Bank having come to know of the 

said tamlik iiamah has threatened to repudiate the said transaction 

of mortgage unless the said AE disclaims all rights under the said 
tamlik iiamabi 

AND WHEREAS the said CD^ has requested the said AB to 
execute such a deed of disclaimer and the said AB has agreed to 
do so; 
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NOW THESE PRESENTS WITNESS that in pursuance of 
the said agreement and in consideration of the Bank's forbearance 
to repudiate the said mortgage the said AB hereby declares and 
assures the Bank that the said tamlik namah executed by the said 

CD on the—^-and registered on the--is a fictitious 

transaction and does not confer any title on the said AB; 

AND the said AB hereby disclaims and relinquishes in favour 
of the said CD all rights in the said villages X, Y and Z which 
the said fanilik namah may be deemed to have conferred on him. 

IN WITNESS WHEREOF'etc. 

10—Release of a covenant in a deed by endorsement 

on the deed 

I, the within-named AB, do hereby release and for ever dis¬ 
charge the within-named CD and his heirs, executors, administra¬ 
tors and assigns, from the within written covenant entered into 
by the said CD to etc. {specify the act) {or, not to etc.) and from 
all suits, proceedings, accounts, claims or demands for or on 
account of or in respect of the said covenant. The value of the 
claim renounced is Rs.-.■* 

Dated- 

(Sd.) AB. 

11—Release from a contract for pre-emption 

contained in a suit in consideration of release 

from a debt 

THIS RELEASE is made on the-day of- 

BETWEEN AB etc. (hcrinaftcr called "the vendor”) of the 
one part AND CD etc. (hereinafter called "the purchaser ) of 
the other part-; 

WHEREAS the vendor executed a sale deed in favour of the 
purchaser purporting to sell to him his property in village 
for Rs.- .Hid the s,iid sale deed had been registered at 

No.-in Book No.-Volume No.-on pages- ^ 

in the Sub-Registrar’s office at-; 


Necessary only if it docs not exceed Rs. 1,000. 
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AND WHEREAS in the aforesaid sale deed a condition was 
inserted that if the vendor repaid the consideration money with 
the cost of the sale deed within twenty years from the date of 
the sale deed the purchaser or his heirs would retransfer the pro¬ 
perty sold to the vendor; 

AND WHEREAS as the said condition was added to the sale 
V. deed after it had been written but before registration, there 
is a dispute between the parties about its validity; 

AND WHEREAS in view of the said dispute the vendor has 
agreed with the purchaser to release the purchaser of the said 
condition in the aforesaid sale deed in consideration of the pur¬ 
chaser releasing the vendor and his property from the principal 
and interest due under the promissory note executed by him for 
Rs.-In favour of the purchaser on the-; 

NOW THIS DEED WITNESSES that in pursuance of the 

aforesaid agreement the purchaser hereby releases the vendor and 
his property from the principal and interest due to the purchaser 

under the promissory note dated—--AND the vendor hereby 

releases and for ever discharges the purchaser and his heirs from 
the covenant that the purchaser or his heirs shall retransfer the 
property sold to the vendor on the latter repaying the purchase 
money with cost of sale deed contained in the aforesaid sale deed 

dated the-and from all suits, proceedings, claims or demands 

for or on account of or in respect of the said covenant; 

PROVIDED ALWAYS etc. {luh'rprefafion clause). 

IN WITNESS WHEREOF etc. 

12—Release by lessor of breach of lease covenants 

THIS DEED OF RELEASE is made etc. 

{After flames of parties and recital of the lease and also of 
the covenants of the lease which have been broken -). 

AND whereas recently the lessee has committed a breach of 
the hereinbefore recited covenant of the said lease whereby a right 
of action of and re-entry has or may have arisen to the lessor 
AND whereas the lessor has agreed to execute the release herein¬ 
after contained NOW THIS DEED WITNESSES that in pur¬ 
suance of the said agreement the lessor hereby releases and waives 
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all right and title of action, re-entry and forfeiture, claims and 
demands whatsoever which the lessor now has or might have 
against the lessee or any person or persons claiming under or by 
virtue of the said lease for or by reason of any breach of any 
covenant contained in the said lease by the lessee AND also does 
ratify or confirm the said lease PROVIDED ALWAYS that 
nothing herein contained shall prejudice or affect any of the fights " 
or remedies of the lessor under the covenants, conditions and pro¬ 
visos of the said lease in respect of any future breach of any cove¬ 
nant or agreement on the part of the lessee therein contained. 

IN WITNESS etc. 

13—Surrender by a Hindu widow of her life estate 
to accelerate reversioner’s succession'^ 

THIS DEED OF SURRENDER is made on the-day 

of-BETW'EEN AB etc. of the one part AND CD etc., 

EF etc. and GH etc. (hereinafter called "the reversioners”), of 
the other part; 

WHEREAS the property specified in the schedule hereto of 

the value of Rs.-is the whole estate of XY the deceased 

husband of the s.iid AB; 

AND WHEREAS ever since the death of the said XY, AB 
has been in possession of the said property as a Hindu widow 
having a life estate therein; 

AND WHEREAS the reversioners are the only nearest rever¬ 
sioners of the said XY and the said AB is desirous of releasing 
and ilctcrmining her life interest in the said property in order 
to accelerate the succession thereto of the reversioners. 

NOW THIS DEED WITNESSES that in pursuance of such 
desire and in consideration of the natural love and affection of 
She said AB for the reversioners the said AB as life owner of the 
said property hereby releases and surrenders to the reversioners 
ALL that property described in the schedule hereto and all the 
rights, interest, claim and demand of her husband, the said AB, 

"'This is a form of conveyance strictly speaking. Tlie surrender 
siiould be huit(t fiilc, of tlic whole cst.itc, and in favour of the whoc ouy 
of nearest reversioners. 
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thereto or therein to the intent that the said property may become 
immediately vested in the reversioners as absolute owners thereof. 

IN WITNESS WHEREOF etc. 

14—Compromise of a threatened claim by Govern¬ 
ment relinquishing land and the other party giving 

* 

up his mesne profits, with indemnity clause 
against claim of Government’s lessee 

THIS RELEASE made this-day of-BETWTEN 

the Governor of the United Provinces (hereinafter called “the 
Governor”) of the one part AND AB etc. (hereinafter called 
"the zamindar”) of the other part; 

WHEREAS the provincial Government has been in posses¬ 
sion of the market land described in the schedule hereto and 

• valued approximately at Rs.-since the year 1918 and has let 

out the said land to one CD for a term ending with the year-; 

AND WHEREAS the zamindar claims the said land as his 

property and has served the collector of-with a notice 

under Section 80 of the Code of Civil Procedure, 1908, threaten¬ 
ing to institute a suit against the provincial Government for pos¬ 
session of the said land and for recovery of Rs.-on account 

of mesne profits; 

AND WHEREAS the provincial Government arc advised 
that the zamindar has a good claim to the said land; 

AND WHEREAS the Governor has agreed to relinquish all 
claims to the said land and to give up possession thereof in consi¬ 
deration of the zamindar not taking any legal steps in the matter 
and withdrawing his claim to mesne profits. 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said agreement and in considemtion 
of the prernises the Governor hereby relinquishes, surrenders and 
transfers to the zamind.ir all the rights, title and interest that the 
provincial Government may have in the market land described in 
the schedule hereto TO HOLD the said land to the zamindar, his 
heirs, successors and assigns for ever. 

2. The Gonernor hereby covenants with the zamindar that 
the said lands shall be quietly entered upon and held and enjoyed 
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and the rents and profits thereof received without any interrup¬ 
tion or disturbance by the Governor or any person claiming 
through or in trust for him AND that he has cancelled the lease 
given to the said CD and has given him notice of the cancellation 
cf the lease and of the relinquishment of all proprietary rights in 
the said land by the Governor in favour of the zamindar. 

3. In pursuance of the said agreement and in consideration 
of the relinquishment and transfer hereinbefore contained the 
zamindar hereby relinquishes all claims to mesne profits in respect 

^of the said land for the period from the date of possession of the 
provincial Government upto the date of this deed. 

4. The zamindar hereby agrees that he will indemnify and 
save harmless the provincial Government against any claims by 
the said CD in respect of any loss or damage suffered by the said 
CD in consequence of being dispossessed of the said land before 
the expiry of the term of his lease and also in respect of all costs, 
charges and expenses which the provincial Government may incur 
or for which it may become liable in respect of any such claim. 

5. PROVIDED ALWAYS and it is hereby agreed that in 
each of the covenants hereinbefore contained the expression "the 
Governor” includes his successors and assigns and the expres¬ 
sion “the zamindar” includes his heirs, successors, representatives 
and assigns. 

IN WITNESS WHEREOF etc. 

15—Release of property from charge for mainten¬ 
ance under wills 

THIS RELEASE made the-day of-BETWEEN 

AB etc., and CD etc., and EF etc., and GH etc., and JK etc., 
(hereinafter called "the rele.isors”) of the one part AND XY etc. 
of the other part; 

WHEREAS PQ the grandfather of the said XY executed 

three wills on the-day of-, the-day of > 

and tite-day of-respectively and under the said wills 

provided for the payment of Rs. 15 per month as maintenance, 
to each of his three daughters named RS, TU^VW respectively 
and by the said wills charged the payment of the said amounts 
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of maintenance on the property described in lists I and II in the 
schedule hereto; 

AND WHEREAS the said RS having died the maintenance 
allowance of Rs. 15 per mensem allowed to her has devolved by 
inheritance on her daughter the aforesaid AB; 

AND WHEREAS the said TU having died, her maintenance 
allowance of Rs. 15 per mensem has devolved by inheritance on 
her sons and daughter the aforesaid CD, EF and GH; 

AND WHEREAS the said VW having died her maintenance 
illowance of Rs. 15 per mensem has devolved by inheritance on 
her daughter JK; 

AND WHEREAS the said XY has agreed to sell the property 
described in list I of the schedule hereto free from all encum¬ 
brances and charges; 

AND WHEREAS at the request of the said XY the releasors 
have agreed to release the said property from their claim for main¬ 
tenance aforesaid; 

NOW THIS DEED WITNESSES that in pursuance of the 
aforesaid agreement the releasors hereby release the said property 
described in list I of the schedule hereto from the charge of the 
hereinbefore recited maintenance allowances created by or under 
the hereinbefore recited wills of the said PQ and from every claim 
which the releasors or any of them have for the same. 

PROVIDED THAT AND IT IS HEREBY AGREED that 
the expression ‘The releasors” hereinbefore used includes their heirs, 
representatives, successors and assigns. 

IN WITNESS WHEREOF etc. 

Release of property from mortgage— 

(See Precedent No, 43 under Mortgage). 

16—Disclaimer by members of a joint family of any 

right in the separate property of a member 

We, AB etc., CD etc., and EF etc., being member of a joint 

Hindu family with GH etc., hereby declare that the property 

purchased by the said GH under a sale deed dated-from XY 

for Rs.-has been purchased by him with his own separate 
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money and is his separate property and not the property of the 

said joint family and each of us hereby disclaim all rights in 
. and title to the same. 

Dated--- 

(Sd.)- 

Disclaimer of title by a benamidar 

I, AB etc. hereby declare that the property described in the 
Schedule hereto and purchased by rnc at an auction sale in execu¬ 
tion of decree No.-dated-of the court of-for 

purchased by me beuami for CD etc. at his instance 
and with his money and therefore belongs exclusively to him and 
I hereby disclaim all rights in and title to the same. 

18—Disclaimer of right, coupled with relinquishment 

AN AGREEMENT dated the-day of-^BETWEEN 

AB etc., CD etc., and EF etc., of the one part AND the Governor 
of the United Provinces (hereinafter called “ the Governor”) of 
the other part; 

WHEREAS the house mentioned and described in the sche¬ 
dule hereto was built by the said AB and was his separate and ex¬ 
clusive property; 

AND WHEREAS by a deed of sale dated the-—the 

said AB absolutely transferred the said house to XY, the widow 
cf the late GH, one of the sons of the said AB; 

AND WHEREAS on his appointment as Government Trea¬ 
surer at-the Government of the United Provinces demanded 

security from the said CD and the said XY stood surety for the 
s.iid CD and hypothecated the said house in favour of the Gov¬ 
ernor as security; 

AND WHEREAS the said AB, being a member of a joint 
Hindu family, the said Government were advised that the other 
members of the said joint family might claim a right in the said 
house and might dispute the power of the said AB to sell the same 
to the said XY or they or the said AB might Impeach the said 
sale on any other ground and the said Government refused to 
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accept the security offered by the said XY as sufficient until all 
the members of the said joint family executed a deed of disclaimer 
of any right to the said house and assured the Governor that the 
said XY had a good and indefeasible title to the said house; 

AND WHEREAS the parties hereto of the first part being 
all the present members of- the said joint Hindu family of the 
said AB have, in consideration of the Government accepting the 
said security, agreed to execute the required deed of disclaimer 
and to give the required assurance; 

NOW THESE PRESENTS WITNESS as follows:— 

(1) The parties hereto of the first part hereby state arid 
declare that the house mentioned and described in the schedule 

hereto was on the-the absolute and exclusive property of 

the said AB and assure the Governor that the transfer made by 

the said AB by the said sale deed of the-in favour of the 

said XY was a valid transaction and conferred a good and absolute 
title on the said XY to the said house; 

(2) If the said house be regarded as being part of the pro¬ 
perty of the said joint family and the said CD and EF as having 
a right to impeach the said transfer, the said CD and EF hereby 
relinquish such right and confirm the said transfer. 

IN WITNESS WHEREOF the parties hereto have put their 
signatures hereunder on the day and the year first above written. 

RELIGIOUS ENDOWMENTS 

{Sec under TRUST) 




RESCISSION OF CONTRACT 
Preliminary Note 

A contract can, by consent of parties, be rescinded and each party is 
thereupon released from its obligation to perform its part of such con¬ 
tract. The simplest way of making the rescission 'is to endorse the mu¬ 
tual agreement of the parties on the deed of contract, or if there is no 
deed of- contract, or it is not at hand, a separate deed of rescission may 
be written and executed by both the parties. The deed should recite the 
contract, and the agreement to rescind it. In the operative part, the 
parties’ agree and declare that the contract be rescinded. The parties 
also release each other from their obligations. The deed must be stamp¬ 
ed as a deed of release. 

Sometimes a contract is rescinded by one party also, c.g., when a 
contact is voidable at the option of a party he may rescind it and re¬ 
store such benefit as he may have received under the contract (Section «4, 
Contract Act). This rule is applied as a rule of equity and good conscience. 
But the contract must be rescinded as a whole. Such rescission may 
be made by bringing a suit for rescission or by communication of the 
repudiation to the other party (See Section 66). In such cases t e 
communication may be made by notice, but the rescission must be clear 
and unequivocal. The word 'rescinds' implies an express and unequivocal 

cancellation of contract. 


PRECEDENTS 


1—Rescission of contract, by endorsement 

The parties within named hereby mutually agree and declare 
that the within written agreement be and is hereby rescinded and 
each of the said parties hereby releases the other from the obliga¬ 
tion to perform that other’s part of the contract under the with¬ 
in written agreement. 

Dated the--- 

Sd-- Sd.- 


2—Rescission of an agreement, by separate deed 

AN AGREEMENT made the-day of_BET¬ 

WEEN AB etc. of the one part AND CD etc. of the other 
part; 


WHEREAS by an agreement made on the-between 

the said AB and the said CD the said AB agreed to sell and the 
said CD agreed to buy certain quantity of timber of the kind and 
quantity and upon the conditions therein mentioned; 


AND WHEREAS the said CD proposed to the said AB that 
the aforesaid agreement be rescinded and the parties be released 
from the performance of their respective parts of the contract 
under the said agreement and the said AB accepted the said pro¬ 
posal and agreed to rescind the aforesaid preliminary agreement; 


NOW THESE PRESENTS WITNESS that in pursuance of 

the aforesaid agreement the parties hereto hereby agree and declare 

that the aforesaid agreement dated the-be and is hereby 

rescinded AND that each party hereby releases the other from the 

obligation to perform its part of the contract under the afore¬ 
said agreement; 


IN WITNESS WHEREOF etc 
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3—Rescission of a contract by one of the parties, 

by notice 

To 

AB etc. 

Whereas you induced the undersigned to purchase your pro¬ 
prietary rights in the zamindari village-pargana--- 

District-for Rs. 20,000 on the representation that the 

same was free from encumbrances; 

AND WHEREAS it has since been discovered that the said 
property is subject to an encumbrance of Rs. 5,000 and interest 
created by a simple mortgage deed executed by your deceased 

father XY on the-; 

AND WHEREAS the said encumbrance, though now twenty 
years old, has been kept alive by your acknowledging in writing 
under your signature the liability under the said mortgage deed 

in a letter written by you on the-^to Z; 

AND WHEREAS as the undersigned was induced to pur¬ 
chase the property by your false representation the falsity of which 
he could not detect at the time as he had no occasion or reason 
to make a search in the Registration office for more than twelve 
years past, the contract of purchase is voidable at the option of 

the undersigned; 

Now the undersigned hereby repudiates and rescinds the sai 
contract of sale and calls upon you to refund to him the sum 
Rs. 25,000 paid to you on account .of the price of the property. 
The undersigned is prepared to return possession of the said pro¬ 
perty on your making a refund of the said price. 

Dated- 


Sd. 



SALE 


Preliminary Note 

Sale of immovable property is defined in the Transfer of Property Sale 
Act as *‘a transfer of property in exchange for a price paid or promiseef, generally 
or part paid and part promised” {Section 54). This definition, if strict¬ 
ly construed, would exclude the case of a transfer, the consideration of 
* which IS neither paid in cash nor promised, e.g., when it is an outstand¬ 
ing debt due from the vendor to the purchaser. Cases are very frequent 
in this country in which the consideration of a sale is either entirely or 
partly a prior debt or other pecuniary obligation, and it has been held 
that the transaction amounts to a sale as "debt” is also "price” (Abbas 
All V. Karaai Baksb, 13 C, W. N. 160; Vahinidnnnissa v. liiralal, 64 
I. C. 126); but the Oudh Chief Court has held, in case of a transfer 
in lieu of dower debt, that the transaction was not a sale but a hiba bil 
ewaz (Bashir Ahmad v. Zobaida, 1 Lucknow 83, 29 O. C. 108, A. 1. R 
1926 Oudh 186). 

It must, however, be understood that the Transfer of Property Act 
docs not deal with all kinds of transfer, but only with certain recognized 
varieties of it, and if a transfer does not fall strictly within the definition 
of sale or exchange, it is not invalid. The formalities enjoined by the 
Transfer of Property Act would not apply to such a transfer, and the 
transfer would not be regulated by the provisions of the Act, but by 
the contract between the parties, though the general principles embodied 
in the provisions in Chapter II would apply as they apply to all transfers 
of immovable property. So transfers for consideration other than money 
are valid e.g., sale in consideration of vendee undertaking to conduct 
litigation, (Beni Madho v. Major A. U. John, 1947 (All.) 110). 

"Sale” of movable property, every kind of which, except actionable 
claims and money, is included in the definition of "goods," is defined in 
the Sale of Goods Act as a transfer by the seller of the property in goods 
to the buyer for a price, and "price” means money consideration. "Sale” 
of actionable claims arc treated in a separate chapter in the Transfer of 
Property Act as assignment of actionable claims, and these have been 
dealt with in this book also separately under "Assignment of Actionable 

c aims” (Vide pp. 82—95). In this part it is proposed to deal only with 
«lc of immovable property and sale of goods. 
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SALE OF IMMOVABLE PROPERTY 

"Immovable property” is deEned, in Section 3 (21) of the General 
Clauses Act, 1897, as including»'land, benefits to arise out of land, and 
things attached to the earth or permanently fastened to anything attach¬ 
ed to the earth.” The only modification the Transfer of Property Act 
has made in this definition is that it has excluded standing timber, grow¬ 
ing crops or grass, which are included in the definition of "goods” in 
the Sale of Goods Act. Therefore, a sale of standing timber, growing 
crops, and grass is not governed by the Transfer of Property Act, but 
by the Sale of Goods Act, while the sale of all other kinds of immovable 
property is governed by the Transfer of Property Act. "Mortgage debt” 
is excluded from the definition of "actionable claims” given in the 
Transfer of Property Act. Its sale will therefore be governed, not by ^ 
the Chapter dealing with assignment of actionable claims, but by the 
Chapter on "Sale of immov.ible property,” and so is the case with the 
sale of .all intangible rights not amounting to actionable claims. 

In provinces in which the Transfer of Property Act is not in force 
(Punjab, North-West Frontier and Delhi) the general principles of the 
Act as opposed to technical requirements have been freely applied {Kalar 
Moulecn v. Nefiear, 26 C. 1; Mohammad Ahduila v. Mohammad Yaun, 
141 1. C. 377; Ratatichatid v. Smail, 149 1. C. 813). 

Under the Transfer of Property Act, a sale of tangible immovable 
property of a value less than Rs. 100 can be made either by a registered 
instrument, or by delivery of the property. All other sales of immovable 
property can be made only by a registered instrument (Section S4). In 
provinces where the Transfer of Property Act does not apply a sale may 
be made in anyway, e.g.. orally or by unregistered deed, but if it is 
made in writing and relates to property of a value exceeding Rs. 100 
it must be registered under Section 17 of the Registration Act. But, 
by an Order of the Government of the Punjab, Section H has been 
extended to all Municipalities and Notified Areas in the Punj.ib, and 
Delhi administration has also applied that section to the province of 
Delhi (Vide Puni.ab Rev. Department Notification No. 183 St. dated 
April 27, I93S and New Delhi Government Home Department Noti¬ 
fication No. F. 844|36 dated January U, 1937). The only places w ere 
Section H of the Transfer of Property Act does not apply are, therefore 
the N.-W. F. and the areas of the Punjab outside Municipalities and 

Notified Areas. .. 

Delivery of property can be made in any way possible 

to the n,iturc of the property. If it is in possession of tcn.ints, sym i- 
cal possession is sufficient. If it is in possession of the purchaser urn- 
self (e.g., as mortgagee or lessee), the Calcutta and Madras Htgh Cour 

f 
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have held that it is sufficient if the vendor, by appropriate acts and direc¬ 
tions, converts that possession into that of a vendee {Knlachandra Ghosh 
V. Jogendra Chandra Ghosh, 60 C. 584, 144 I. C. 1S5, I. L. R. 1933 Cal¬ 
cutta 411; Shaikh Deewood v. Moideen, 48 M. L. J. 264, 87 I. C. 331, 

A. I. R. 1925 Madras 566). But it can be argued with some force that 
what is transferred is the equity of redemption or the lessor’s right, and 
not a tangible immovable property, and therefore sale by delivery is 
not permissible. It is therefore always safe in such cases to have a re¬ 
gistered sale deed, even if the consideration is below Rs. 100. 

When a sale is made by an unregistered deed and also possession is 
delivered, the vendee cannot rely on delivery of possession as the terms 
of the sale cannot be proved, the deed being inadmissible even for that 
purpose {Jribhovan v. Shankar, 1943 (Bom.) 43). 

CONTRACT OF SALE 

Every sale of immovable property is usually preceded by a contract Contract 
or an agreement for sale, which means a contract that a sale of such of Sale 
property shall take place on terms settled between the parties. It rarely 
happens that the terms arc settled when the sale deed is being written. 

They are invariably settled beforehand and very often recorded in writ¬ 
ing either in the form of a memorandum or a regular agreement. In 
England, an agreement, note, or memorandum of the agreement is re¬ 
quired to be made in writing and signed, otherwise no action to charge 
any person upon a contract of sale of land can be brought (Section 4, 

Statute of Frauds), but this is not ncccss.try in India, and a suit for 
specific performance of a contract to sell or buy land, or for damages 
for its breach, can be instituted even if the contract is oral. It is, how¬ 
ever, always safe to have a formal agreement drawn up in writing. Such 
an agreement or a contract for sale does not by itself create any interest 
or a charge on the property agreed to be sold, (Section 54), though, in 
England, the purchaser under a contract of sale becomes in equity the 
owner, of the property from the date of contract. It merely creates a 
right in the purchaser to compel the vendor to complete the sale by a 
proper sale deed, and this right is heritable and assignable. But, if the 
purchaser under a written and signed agreement to sell t.akes possession 
of the property agreed to be sold, the doctrine of part performance will 
prevent the vendor from ejecting him even though no sale deed has been 
executed (Vide 53A, Transfer of Property Act). 

An agreement for sale is drafted like any other agreement, li How 
should clearly show (1) who arc the parties to the contract, (2) the drafted and 
subject-matter, (3) the intention to sell and buy, (4) the price .agreedcontents 
and how is it to be paid, (5) and other terms of the contract. 

The seller must be a person competent to transfer, i.e., (1) he must Parties 



552 


SALE 


Siihjoct 

nir-ucr 


be competent to contract, i.e., must be major, of sound mind, and not 
disqualified from contracting by any law to which he is subject, e.g., 
a person whose property is under the management of Court of Wards 
(Section 11, Contract Act) and (2) he must have title to the property, 
or authority to transfer it, if not his own (Section 7, Transfer of Pro¬ 


perty Act). 

The buyer must be a person capable of holding property and not 
legally disqualified to be a transferee. Examples of persons legally dis¬ 
qualified arc officers having duty to perform in connection with a sale 
(Order 21, Rule 73, C. P. C.), and Judges and pleaders in the case of 
actionable claims (Section 136, Transfer of Property Act). A minor is 
not disqualified to be a transferee, though he cannot enter into a contract 
{Vlfat Rai V. Gauri Shmkar, 36 A. 6S7, 11 I. C. 20; Munia v. Pertivial, 
37 M. 390, 26 I. C I9S; Ka^hav v. Srimias, 40 M. 308, 36 I. C. 931; 
CoUedor of Meerut v. Lula Hardiatt Siugb, 1945 (Allahabad) 156). If 
the sale has been negotiated and the contract made by his guardian or 
any other person on his behalf, the .actual sale deed may be executed 
in his favour, provided the sale deed does not contain any covenant by 
the purchaser. But, while a guardian may negotiate a sale on bch.ilf 
of the minor, and have a sale deed executed in the minor’s favour, he 
cannot bind the minor or his estate by any contract to purchase immov¬ 
able property, such a contract being a personal one (Mfr Sarvarajan v. 
l-aUjriuhliu, 39 I. A. 1, 39 C 232, 13 I. C. 351). A seller entering 
into a contract with the guardian of a minor should therefore do so at 
his own risk, and with the full consciousness that if the contract is re¬ 
pudiated, he cannot sue for its specific performance. 

The names of both the parties to the contract, i.e., the persons agree¬ 
ing to sell and the person agreeing to purchase, should be given. Though 
strictly speaking, the terms "vendor” and "purchaser” arc applicable 
after a sale has actually been made, yet they are used in England In 
contracts of sale also to denote the person agreeing to sell and the person 
agreeing to buy. Though this is justified there by the fact that a con¬ 
tract of sale when completed operates as a sale in equity, and as there is 


no such justification in India, it would be preferable to call them cither 


by their names or as "the first party” and "the second party”, yet, in 
view of the practice in England and the adoption of the terms in India 
also both in conveyances as well as in statutes, (e.g., in Section 55, 
Transfer of Property Act and Section 18, Specific Relief Act), there Is 
no objection to the use of the expressions "vendor” and "seller”, and 
"purchaser” and "buyer”. 

This means tlie property agreed to be sold. The purchaser should 
satisfy himself that the property he agrees to purchase is by its nature 
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transferable and its transfer is not forbidden by law. Properties which 
cannot be transferred are detailed in Section 6 of the Transfer of Pro¬ 
perty Act. Right of a Muhamadan widow to retain possession in lieu of 
dower is not saleable {Abdul Samad v. Alhnnddin, 1944 (Patna) 174). 

It is not necessary that the parcels should be described with the same 
precision as in a sale deed, yet a description sufficient for the proper 
identification of the property should be given, and in this respect it is 
always better to err on the side of prolixity than to err on the side of 
brevity. 

The agreement to sell and buy should be clearly expressed. In India, Intention 
where unilateral deeds are common, the agreement is generally made by sell and 

the vendor to sell the property and no agreement is made by the pur- 
chaser to purchase it. The conduct of the purchaser in taking such an 
agreement and paying earnest money thereupon is always held to amount 
to an agreement by him to buy the property, but it is always prefer.ible 
to have an agreement to purchase also embodied in the deed and to have 
the agreement signed by the purchaser also. 

The price may either be fixed in a lump sum or a rate may be Price 
specified and the total price may be left for calculation at the time of 
the execution of the sale deed, or it may be provided that the price will 
be that at which the property may be valued by a particular person or 
in a particular manner. If a particular person is named, provision should 
be made for the contingency of such person’s death, inability or refusal 
to make the valuation, otherwise the contract will fall through. {Faith 
v. Midland Rail Co-, (1875) 20 Eq. 100). A contract, however, for 
sale "at a fair valuation” is valid and enforceable {Wilks v. Dai/is, (1817) 

3 Mer. 507) and in such cases in case of disagreement between the 
parties or difficulty of a satisfactory valuation, the Court will make the 
valuation when enforcing the contract. 

Any contract about the manner in which the price is to be paid 
should be stated. In the absence of any such stipulation, the seller can 
insist on the payment to be made at the time of completion of the sale 
(Section 5 5 (5) {b) ). 

If part of the price Is paid as earnest money the same may be men-Earnest 
tioncd in the agreement and a separate receipt is not necessary. money 

The insertion of all material terms, both of the agreement to sell 
and buy, as well as of the proposed sale deed, is very important. The 
terms of the agreement usually provided arc the time fixed for com¬ 
pleting the sale, the lime and mode of payment of the price, the penalty 
for not completing the sale, the liability of the parties for expenses of 
the sale deed (conveyancing fee, stamp, registration etc.), conditions 
about investigation of title, if the same has not been investigated before 
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the agreement. If any covenants are to be entered in the sale deed the 
same may also be provided in the agreement, otherwise the vendor or 
purchaser may very well refuse to have them inserted, e.g., an indemnity 
clause against encumbrances or defect in title. 

If the sale is to be subject to encumbrances, the encumbrances 
should be specified. If it is to be free from encumbrances, that fact 
should be stated, as the remedy under Section 18 of the Specific Relief 
Act may not be available unless the sale is expressly made free from 
encumbrances. 


investiga- The title of the vendor should be carefully examined before a con- 

tion of title is made. It is the duty of the vendor to inform the purchaser of 
any iiiaterial defect in the property or his title thereto of which he is 
aware but the purchaser is not cognizant, and which the purchaser could 
not liave himself discovered, i.e., latent defects as opposed to patent 
defects (Section If the defect is such as the purchaser 

could easily discover himself, if he had taken reasonable care, there is 
no duty on the vendor. In view of this law, independently of what the 
vendor is bound to do, the purchaser should, in his own interest care¬ 
fully inspect the property and investigate the vendor’s title thereto by 
inspecting village or municipal records, title deeds etc., and should also 
find out encumbrances by making a search of the registers in the Regis¬ 
tration Olficc. 


Sometimes it is not considered advisable to delay the execution of 
the agreement by investigation. In such cases, the agreement to pur¬ 
chase may be made expressly subject to the title of the vendor being found 
on investigation to be good and the vendor’s assertion or representations 
about tile title and encumbrances being verified. In such cases, the 
manner in which title is to be investigated may be agreed upon and men¬ 
tioned in tile agreement to avoid future trouble and disputes. If this is 
done, it will be better to fix the period for which title is to be shown, as 
there is no statutory period for this purpose in India as it is in England 
(.^0 years as provided by Section 44 of the Laws of Property Act, 193J)' 
Sometimes, in order to avoid settling such details, parties agree that the 
seller should show a title to the satisfaction of the buyer’s solicitor or 
pleader. This does not make the arbitrary opinion of the solicitor final, 
but the reasonable meaning of the condition is to claim the purchaser’s 
right of investigating title with professional assistance and of refusing 
to complete the sale, if the seller’s title is proved to be bad {Hussey v. 
Honre /Vy/tc, (1879) 3 App. Cis. 31 1, 322). If the seller shows that 
there was such a title tendered as made it unreasonable for the solicitor 
not to approve of it, it is sufficient even if the solicitor withholds his 
approval (Ahro v. Promoiho, IS C. \V. N. S68. 24 I. C. 452; Treacher 
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Co. V. Mahonicdally, 35 B. 110, 7 I. C. 669). 

Sometimes the buyer agrees to accept the title as it is and this 
is a valid contract {Motivahoo v. Vinayak, 12 B. 1; indra Naraitj v. 

Badan, 47 1. C. 340). But this condition does not relieve the seller of 
the obligation under Section 55 (1) (<i) of disclosure {Htinie v. Pocod^, 

(1888) 1 Ch. App. 379), or of giving as good a title as he can e.g., by 
paying off a mortgage unless the property is sold subject to it (Goold v. 
Birmhtghatn Bating Co., (1888) 4 T. L. R. 413). Nor will the condi¬ 
tion be enforceable if he has no title at all (Mo// Yahoo v. Yinayak, 12 
B. 1, 3) and, a fortiori, if he knows he has none, (Section 25(«), Speci¬ 
fic Relief Act). 

If the manner of investigation of title has not been agreed upon How 
between the parties, ordinarily the vendor should be required to produce investiga- 
his title deeds. If he has purchased the property himself from another, 

title IS 
a copy j . 
made m 

can be obtained from registration office. The title of his vendor should abseh 
then be traced, a clue to which may be found in the sale deed itself, of a con- 
and, if there is no reference to it in the sale deed, it should be indepen- tract 
dently investigated. In this way, the claim should be pursued as far 
back as possible, and if title of the vendor and his prcdccessors-in-title for 
over a considerable period is established, the title is made out. Ordinarily 
the period of prescription for acquisition of title is 12 years, but as the 
period can always be extended by the minority or insanity of the person 
entitled, it is advisable not to be satisfied by title and possession of only 
12 years, unless there is a very clear case of a definite and undisputed 
possession traceable to some title for over 12 years. In case of pro¬ 
perty entered in any public register, such as a house in a Municipal or 
cantonment register, or zamindari property in village registers, such re¬ 
gisters should be scrutinized, and the names of the vendor and his 
successive prcdeccssor-in-titlc should be seen. If any name is omitted 
the omission should be satisfactorily accounted for. If any name is 
found in any such register of a back year which docs not figure in the 
successive predecessor-in-title should be seen. If any name is omitted 
nation should be forthcoming as to who that person was, why was his 
name entered in the papers, what right he had in the property, and how 
that right has been extinguished. When a sale deed is found to have 
been made by the heir of a person entered as proprietor in the register, 
it should be ascertained whether such heir was the only heir of that per¬ 
son, and if there were other heirs, what became of them and of their 
shares in the property. This is particularly necessary in the case of 
Moliatnmcdans amongst whom property devolves on various heirs in dif¬ 
ferent small shares. 


he must be in possession of the sale deed. If it is not forthcoming, 
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In case it is found that at some stage the property had vested in 
the Government, it should either be shown how Government came to 
part with the title, or definite adverse possession for over 60 years should 
be established. When the land is a vacant one and of no present use 
to the owner, proof of adverse possession is difficult and a purchaser 
should not be satisfied without proof of actual title. 

In tracing title through successive title deeds or entries in successive 

registers of property, extreme care should be taken to be satisfied as to 

the identity of the property as described in the several title deeds or 
registers. 

The purchaser should then satisfy himself that the vendor has power 
to sell the property. 

After satisfying himself about the title of the vendor and his power 
to sell, the next point on which a purchaser should satisfy himself is, 
whether there are any charges or encumbrances on the property. On 
this point the vendor should be questioned and his representation should 
be embodied in the agreement and sale deed. In India, as there can be 
no charge or encumbrance without registration, it is not difficult to find 
this out by a search of the registers in the registration office. Registers 
of at least 12 years must be searched, but it would be profitable to search 
the registers further back if possible, as sometimes there is a period fixed 
for payment in a mortgage deed, and the 12 years would run from the 
expiry of that period, or lirnltation is extended by part payment or 
acknowledgement. Sometimes, when properties within the jurisdiction of 
more than one registration offices are mortgaged, the mortgage may be 
registered in any one of these offices, and the purchaser of the property 
within one registration office may find the register of that office blank. 

A careful investigator would inquire where else any part of the vendor’s 
property is situate, and would search the registers of all the registration 
offices, though this m.iy be a tedious and expensive affair. In any c.isc, 
it is always advisable to have a dcckiration by the vendor .ibout the en¬ 
cumbrances. In places where the Transfer of Property Act applies, 
there is not much difficulty, as Section J5(l)(g) provides that it is the 
vendor’s duty to discharge all encumbrances, unless the property is sold 
subject to them. 

A right to buy or sell under a contract for sale is assignable, but, 
though the assignee would be entitled to enforce the right, yet the assignoi 
cannot relieve himself of the obligation, as an obligation is not assign¬ 
able except with the consent of the other party. 

An agreement for sale of immovable property should be stamped as 
.in agreement with the duty of Re. I in C. P., Punjab .and Burma, 12 as. 
in Bengal, Madras, Assam and U. P., and 8 as. elsewhere. It need not 
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be registered (Section 17(2) (v) Registration Act). 

SALE DEED 

In the absence of a contract to the contrary, it is the duty of the Duty to 
purchaser, and not of the vendor, to prepare the conveyance or sale deed 
and to tender it to the vendor for execution at a proper time and place, 
and the vendor is bound to execute the same on payment to him of the 
amount due in respect of the price (Vide Section 55(1) (d)). The cost 
of preparing the sale deed is generally borne by the purchaser but the 
parties may agree otherwise. In any case, even if the vendor is to bear 
the cost, the duty of preparing the conveyance always falls upon the 
purchasers, unless there is an express contract to the contrary. 

A conveyancer should carefully consider the following points before Points to 
drafting a sale deed:— t>e consi- 

(1) Whether the vendor is competent to contract and is not suffer- 

before 
drafting a 

(2) Whether he is competent to sell the particular property. If sajg deed 
he is not a full owner and has only a limited interest, he should either 

sell the limited interest only, if it is saleable, or should procure the 
consent and concurrence of the owner of the remaining interest; 

(3) If the vendor cannot sell, except under certain circumstances 
or without some sanction, c.g. a Hindu widow, or a guardian, or a trustee, 
or a corporation, what these circumstances arc which empower him to 
sell, and what are the formalities which the vendor is bound to comply 
with, and whether such circumstances exist and such formalities have been 
complied with; 

(4) Whether the property from its nature is transferable; 

(5) Whether the purchaser is a person capable of holding property; 

(6) What is the full and correct description of the property sold; 

(7) What is the consideration and how is it to be paid; 

(8) Whether there arc any encumbrances, and what has been settled 
about them; 

(9) Whether any particular terms are settled and whether they are 
legally valid. For example, they may not operate as a restraint against 
alienation (Section 10), or direction to enjoy in a particular manner 
(Section 11); and 

(10) What has been settled about the cost of drawing up rhe con¬ 
veyance, stamp duty and registration fee. 

In India, the vernacular form of a sale deed is like that of a deed Form of 
poll, in which the vendor directly says in the first person that he has sale deed 
sold such and such property to such and such person for such and such 
price. This is never executed by the purchaser, even though it may 
contain any covenants binding on the purchaser; and it has been held in 
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India that the very fact of a purchaser having accepted the deed and 
entered into possession of the property under it makes all its conditions 
binding on him, but there Is always the risk of the purchase being re¬ 
pudiated by the purchaser before taking possession. The form In use in 
England, which is the usual form of a deed between two parties is, how¬ 
ever, much better and should be adopted. Though it is proper that it 
be signed by the purchaser also, yet that is not necessary, unless it con¬ 
tains any covenants by the purchaser, or any reservations from the grjnt 
(e.g. an easement over the property sold), in which case the purchaser 
should sign it. As the signature of the purchaser is not, however, neces¬ 
sary under the law, the sale deed will be valid even without its execu¬ 
tion by the purchaser. Even if the purchaser signs the sale deed, but 
docs not appear at the registration and the deed is registered on the 
acknowledgment of the vendor alone, the deed is not invalid. 

A salq deed consists of the following parts: Description of the deed, 
Date, Parties, Recitals, (if any). Testatum, Consideration, Receipt, Opera¬ 
tive words, parcels, Exceptions and Reservations (if any). Habendum; 
Covenants (if any); and Testimonium. 

For a detailed consideration of each of these parts, the reader is 
referred to Chapter II of the Introduction, which should be carefully 
read. It is unnecessary to repeat here all that has been said there, and 
all that has been stated there fully applies to a deed of sale. He should 
also refer to what has been stated above under “Contract of Sale”. It is 

4 

necessary only to nuke a few additional observations. 

It has been stated in the Introduction that in a simple case, when 
the vendor is the absolute owner, no recital of title need be made. In 
such cases it would be advisable to indicate the 'title of the vendor in 
the operative part of the deed by describing the vendor as absolute 
owner, thus “the vendor as absolute owner hereby transfers by way of 
sale etc.”. The advantage of this will be, not only to show clearly the 
title of the vendor, but also to indicate, without the use of words of 
limitation used in English conveyances, what amount of interest has been 
transferred to the purchaser, as, when it is stated that the vendor is the 
absolute owner, and the deed does not show that any smaller interest is 
transferred, the transfer will pass the absolute ownership to the purchaser 
(Section 8). This would no doubt be the consequence even if these 
words were omitted, but then, if a dispute arose, it would have to be 
inquired what the exact rights of the vendor at the time of sale were. 

In England, the words “as beneficial owner” are added after vendor 
but that is for an entirely different object. When a vendor conveys 
"as beneficial owner”, certain covenants are implied by Section 76 of 
the Law of Property Act, 1925, e.g., the covenants about title, quiet 
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enjoyment, freedom from encumbrances and for furtlier assurance, and 
these covenants are not required to be expressly mentioned. As there is 
no such law in India, the use of the words "beneficial owner” serves no 
useful purpose 'here and is a mere slavish copy of the English practice. 

The word now used in England is "conveys”. Formerly, the word Operative 
' grants” was used, as the word was always interpreted in a very large words 
.and generous sense and as it was used in the Real Property Act, 1845, 
but Section 49 of the Conveyancing Act, 1881 enacted that the word 
"grant” was not necessary to convey property. Now, in the forms given 
in the Law of Property Act, 1925, the word used is "conveys”. The 
author has come across some conveyances drafted by eminent solicitors 
in India in which the words used are both "conveys and grants” and 
sometimes "conveys, grants, transfers and assigns”. There is, however, 
no justification for-this verbosity. 

The word "conveys” is no doubt quite sufficient but, as that word 
IS not used in the Indian Transfer of Property Act, it would be advisable 
to use the word "transfer”, which is simple and equally clear and has 
been used in Indian Statutes. To make the operative words more ex¬ 
pressive of the transaction, we might say "transfers by way of sale.” 

Where there are several co-owners in a property which is sold, it will Several 
be sufficient to say that "the vendors hereby transfer to the purchaser vendors 
etc.,” but It will be more correct, precise, and careful to say that "each 
of the vendors so far as relates to his own share and interest in the pro- 
^rcy hereby sold hereby transfers to the purchaser etc.” 

This will be all right if the whole share of each of the vendors in 
the property is sold, but greater care is required where the vendors sell 
a lesser share than they hold. For example, if A holds an 8 as. share 
and B and C 4 as. each in a village and they sell a two annas to D 
the question will be out of which shares will this two annas share be 
made. If nothing is said in the sale deed, and the sale deed is executed in 
the ordinary terms, the transfer takes effect on all the shares propor¬ 
tionately to the extent of such shares, and to give effect to the sale of 
two annas, one anna share will be taken from the share of A, and half 
anna from each of the shares of B and C (Section 47, Transfer of Pro- 

perty Act). If it is desired that this proportion should be varied this 
should be expressly provided in the operative part thus:— 

The several vendors hereinbefore mentioned as to their shares here¬ 
inafter specified in the property hereby sold namely, the said A as to a 
nine pics undivided share thereof, the said B as to eight pies undivided 
share thereof and the said C as to seven pies undivided share thereof 

hereby transfer by way of sale to the purchaser ALL that two annu 
snare in village etc.”. 
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In such cases the several vendors would be entitled to the considera¬ 
tion also in proportion to the share sold by them (Section 46), 

If there are several purchasers it may be necessary to define the 
interest which each is to take under the sale. Section 45 of the Transfer 
of Property Act provides that, if the consideration comes out of fund 
belonging jointly to all the purchasers, they are entitled to the same 
shares as they held in the fund, and, where such consideration is paid 
out of separate funds belonging to |them, they are entitled to the pro¬ 
perty in proportion to the share of the consideration advanced by them 
respectively. In the absence of any evidence of interests in the common 
fund or shares in which the consideration was advanced, the purchasers 
are presumed to be equally interested in the property. It is expressly 
provided by this section that these rules are to operate only "in the 
absence of a contract to the contrary”. Therefore any express provision 
in the sale deed will override them, and it is necessary that, if the pur¬ 
chasers have separate shares in the money paid as consideration, the same 
should be specified thus:— 

"In consideration of Rs. 1,000 paid to the vendor by the purchasers 
in equal shares (or, in the proportions hereinafter mentioned viz. Rs, 500 
by AB, 250 by CD and 250 by EP) (the receipt of which amount 
is hereby acknowleged by the vendor) etc.”. If this is done, it is im¬ 
material whether the shares the purchaser is to hold are or arc not 
defined in the habemlnm, though it may be better to define them also, 
thus:— 

"To hold the same to the purchasers as tenants in common in equal 
share (or in the following undivided shares i.e. to the said AB half and 
to the said CD and EF one-quarter each).” 

If the fund out of which the price is paid is a joint undivided fund 
and the purchasers arc to hold the property as joint tenants, and not 
as tenants in common, as in the case of a purchase by a joint Hindu 
family, it is unnecessary to say anything about the consideration, and in 
the habendum it is sufficient to name the purchasers with or without 
the addition of the word 'jointly’, thus "To hold the same to the pur¬ 
chasers (or, purchasers jointly)”. 

It has already been stated in the introduction that the words of 
limitation are no longer necessary in England, and it is necessary to 
say "to the purchaser and Ids heirs and ass/gws” in order to give the 
purchaser a heritable interest and to prevent a resulting trust in favour 
of tlic vendor. In England, the words now used instead are "in f« 
simple”. As the tenures in India are different, such words are out of 
place here. It would be sufficient to say "To hold the same to I 
purchaser absolutely for ever" or "as absolute owner”. If the wor > 
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"by way of sale” are added after the word "transfer” in the operative 
part as recommended above, even these words will be unnecessary, as 
"sale” implies absolute transfer of ownership. * 

If there is any condition (e.g., payment of rent, revenue or mortgage Conditions 
by the purchaser) subject to which the sale is made, the same should 
be expressed immediately after and as part of the habenJuni, thus, "sub¬ 
ject to the payment of etc.”, or, if there are several conditions, "subject 
to the conditions hereinafter mentioned” (mentioning the conditions as 
covenants). 

In all sales of land by Government it is usual to add in the habendum Sale by 
that the purchaser is to hold the land "subject to the payment of such Govt, 
land revenue, cesses and taxes as are or may be assessed or imposed on 
the said land,” unless it is intended that the land should always be revenue 
free and tax free, which is rarely the case. If this condition is not 
added, rhe right of Government to assess the land to revenue or to im¬ 
pose a land tax on it in future may be disputed by the parties. 

In the habendum of the sale deeds relating to leasehold property, H.ibendum 
the purchaser is to hold the land, not absolutely for ever, but, "for the in sales of 
residue of the term of the said lease, subject to the rent reserved by the It.uehold 
lease and to the covenants and conditions contained in the said lease to 
be performed and observed by the lessee”. 

COVENANTS IN A SALE DEED 

The usual covenants in a sale deed are covenant for title, covenant Usual 
for quiet enjoyment, covenant against encumbrances and covenant for covenants 
further assurance. All these covenants are implied in England, if the 
vendor transfers "as beneficial owner” (Vide page 558). In India, in 
every sale, a contract is Implied by the seller that the interest which theimpHej 
seller professes to transfer to the buyer subsists and that he has power covenants 
to transfer the same. (Section 5 5(2), Transfer of Property Act). It of title 
has been held chat even if the buyer knew of any defect in the seller’s 
title at the time of contract, still he may, under this implied covenant, 
hold the seller responsible if he is dispossessed by reason of such defect 
in title, and may claim either damages or return of 'the price (Basarddi v. 

Enajaddi, 25 C. 298, Mohamad Ali v. Venkafapafic, 30 M. L. J. 449 
60 I. C. 23 5, Muhammad Ibrahim v. Nakched, 7 A. L. J. 752, 6 I. C. 

890, Snbharaya v. Kajagopala, 38 M. 887, 23 I. C. 570, Kalka v.^Namdar, 

1933 A. L. J. 938, A. I. R. 1933 Allahabad 389, 144 I. C. 406, Shahii 
Avadesh v. S. lakaul Husnain, 1944 (All.) 243). This implied covenant 
amounts to an absolute warranty of title proposed to be transferred. For 
example, if a seller transfers land as his absolute property and it turns 
out to be his occupancy holding, or if he sells a mortgage debt and it 1^ 

36 
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But in 3 sale made by a person in a fiduciary character, {e.g. a trustee 
or a guardian), no such covenant for title is implied. The only covenant 
in such cases is, that the seller has done no act whereby the property is 
encumbered or whereby he is hindered from transferring it. 

In places where the Transfer of Property Act is in force, it is, there¬ 
fore. unnecessary to insert an express covenant for title unless it is in¬ 
tended to enlarge or restrict the covenant or to make special provisions 
for the case of breach. Such enlargement or restriction of the implied 
covenant by express contract is permissible, as the implied covenant arises 
only "in the absence of a contract to the contrary.” But all such express 
covenants should be clear, unequivocal and definite. Though ordinarily 
an express covenant overrides an implied covenant on the same subject 
{%uhramania v. Saminath, 21 M. 69), yet it has been held that the im¬ 
plied covenant cannot be got rid of except by clear and unambiguou;. 
expression, and, in the absence of such clear expression, an express cove¬ 
nant will be held to be over and above the implied covenant {MohamaJ 
All V. Venkata Pattri, 30 M. L. J. 449, 60 I. C. 23S; Di^ambar v. 
NhlMala, 8 I. C. 91; Kashirao v. Zalim Pande, 147 I. C. 842, A. I. B. 
1933 N.agpur 364). The express covenant, in order to override the 
implied covenant, must be on the same subject; therefore a covenant for 
quiet enjoyment only will not exclude the implied covenant for title. 
For instance, an express covenant that in case of any dispute arising about 
the possession of the land, the seller will have it settled, and an express 
covenant in a sale of mortgagee’s interest that the seller will make good 
any sums found to have been paid to him by the mortgagor, were held 
to be only express covenants for quiet enjoyment which did not over 
ride the implied covenant for title {Ra^har v. Satnacharior, 1914 
M. \V'. N. 57, 22 I. C. 42; Bala Purnmurty v. Kamakrhhna, 41 M. L. J. 
267, 69 I C. 473, A. 1. R. 1921 Madras 277). Similarly, the covenant 
that in case any person came forward as a co-partner or co-sharer and 
brought a claim and the property passed out of the vendee’s hands, or 
if an encumbrance was found, the vendor should refund the price with 
cost was held by the Privy Council not to override the implied covenant 
for title so as to negative the claim of the vendee for a sum larger than 
the price paid by him to discharge a prior encumbrance. {Bhagwah v. 
Bamrsidas, 50 A. 371, 5 5 I. C. 135, 108 I. C. 687, A. I. R. 1928 Pnvy 
Council 93, see also Nami Ram v. Parshotlam Das, 145 I. C. 615, 1933 
A. L. J. 201, A. I. R. 1933 All. 203). Express provision may be neces¬ 
sary if the seller is to pay any interest on the price, in case the title n 
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found to be defective, or if provision for the refund of the proportionate 
price is to be made, in case of the purchaser losing a fraction of the pro¬ 
perty sold. 

Although, as in those provinces also where the Transfer of Property 
Act does not apply, its principle applies and therefore the implied cove¬ 
nant for title will be available, yet it may be safer to have an exprcs, 
covenant for title and quiet possession. 

A general covenant for quiet enjoyment is not implied by the Quiet en 
Transfer of Property Act and can, therefore, attach only by express 
covenant, though a contrary view has been taken in Nagpur. 

Though in case of disturbance by a stranger having a better title 

than the vendor, a purchaser can sue his vendor on the implied warranty 

of title even if there is no express covenant for quiet enjoyment, yet 

there is a distinct advantage in having a covenant for enjoyment and 

that IS in the matter of limitation. An implied covenant for title by i 

vendor who has no title is broken on the day the sale is made and a suit 

upon It should be filed within six years of the sale (Art. 116), and when 

disturbance actually takes place after six years the purchaser may find 

that he has no remedy against the purchaser. If. however, there is an 

express covenant for quiet enjoyment, it is not broken until the purchaser 
is actually disturbed. 

But in order to be fully effective the covenant should be against 
disturbance, not by the vendor and persons claiming under him (the 
covenant implied in England), but also against all persons showing para¬ 
mount title, i.e., against lawful disturbance by any person whomsoever 
As regards strangers, a vendor can, of course, covenant against 
duturbance and not against tortious disturbance for which the pur¬ 
chaser has his own remedy against the tort-feasor; but against himself 

and persons claiming under him he should be liable for all kinds of 
disturbance. 

Section 5! (l)(g) m.Ues the seller bound to discharge all encum-n 
ranees on the property existing on the date of sale, unless the property 1™™' 
sold subject to such encumbrances. It follows that. If nothing is men¬ 
tioned in the deed about encumbrances, the provisions of the Transfer 

th t there a e no encumbrances, and if there are found to be any the 
er must discharge them. For this reason, it is not necessary fl; tt 

If L e 7 “ encumbrances. But 

. there are encumbrances, it would be better to provide whether the 

e IS subject to them and the purchaser is liable to discharge them or the 
them. In the former case, there should further be a covenant by the pur 
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chaser to indemnify the vendor from any claim under the encumbrances. 

If there is any express covenant against encumbrances, the seller will 
not be able to show that the buyer knew of the encumbrances at the 
time of sale and cannot sue on that covenant, because he would be 
barred by S. 92, Evidence Act from proving this. {Thamminem v. 
Dhaxala, 1941 (Mad.) 206. It is therefore always advantageous to have 
any express covenant. 

A covenant for further assurance which was always expressly men¬ 
tioned in England is not mentioned now as it is implied in a sale ’’as 
beneficial owner.” As there is no such implied covenant in India, the 
covenant may be expressly mentioned, though the occasions for its en¬ 
forcement arc very rare. Such a covenant is to do all necessary acts and 
things as may reasonably be required by the purchaser to assure the pro¬ 
perty purchased by him in the manner intended by the sale. Under this 
covenant, a vendor who has sold a defective title can be called upon to 
convey such title as he afterwards acquires, even though he acquires it 
by purchase for consideration, and, can be required to complete the title 
or to discharge the encumbrances. He can also be compelled to produce 
title deeds, or to defend his title if any third party assails it. In India, 
Section 43, Transfer of Property Act provides that when a person 
fraudulently or erroneously represents that he is authorized to transfer 
certain immovable property and professes to transfer it for consideration., 
such tansfer shall, at the option of the transferee, operate on any interest 
which the transferor may acquire in such property at any time during 
which the contract of transfer subsists. The subsequently acquired in¬ 
terest docs not automatically become included in the sale, but this can 
only be claimed by the purchaser at hh optiou. Therefore, the purchaser 
may require the vendor to execute a deed of transfer of such subsequent!) 
acquired right. Section 18 of the Specific Relief Act makes a statutory 
provision for the exercise of this right and no express contract of furtner 
assurance is therefore necessary in India for this purpose, nor for the 
right to compel the seller to discharge encumbrances (Section 18(f) 
Specific Relief Act). For this reason, such a covenant is rarely of any 
practical use, but, as every possible contingency cannot be anticipated 
a careful conveyancer would consider it safe to include an express cove¬ 
nant for further assurance in all sale deeds. 

In addition to the covenants mentioned above, there are certain 

other rights and liabilities of the vendor and purchaser which arc, in the 
absence of a contract to the contrary, implied by the Statute (Trans er 
of Property Act). They are as follows:— 

(1) If the vendor is authorized to receive any rent or other fixed 
income from the property sold, the rent or income shall be dvemed 
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accrue day by day, and he will be entitled to the proportionate rent or 
income upto the date the transfer takes effect, and the purchaser to the 
proportionate income after that date, but the rent or income will re¬ 
main payable on the days appointed for payment (Section 36). 

(2) If, by reason of a sale or several sales, a property is severed and 
several portions pass to several persons, the benefit of an obligation relat¬ 
ing to the property as a whole shall also pass proportionately to the several 
owners, e.g., the rent will be apportioned, but if the obligation is in¬ 
divisible, it shall be performed for the benefit of such one of the several 
owners as they shall jointly designate for the purpose (Section 37). 

(3) The vendor is bound to give, on being so required, the pur¬ 
chaser or his nominee, such possession of the property as its nature admits. 
(Section 55(1)(/)). In case of a share in joint property, no actual 
delivery of possession is possible, but the purchaser acquires the right of 
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joint possession or joint enjoyment as his vendor enjoyed, and a right to 

demand partition. If the share is a share in a dwelling house belonging 

■to an undivided family, the purchaser will not be entitled to joint posses¬ 
sion (Section 44). 

(4) All public charges and rents are to be paid by the vendor upto To pay 
the date the property passes to the purchaser and by the purchaser there- rent 
after (Section 55(3) (g) and 55(5) (d)). 


(5) If the property is sold free from encumbrances, the vendor is To dis- 
to discharge the encumbrance and pay interest; if it is sold subject to charge 
encumbrances, the purchaser is to discharge the encumbrances, and pay 
interest after the date of passing of ownership of the property to him 

(/W(/.). 


(6) The vendor is bound, on payment of price by the purchaser, to Title deeds 
deliver to the purchaser all title deeds, unless the vendor retains any 

part of the property comprised in the title deeds, in which case he is 
entitled to retain the title deeds, or, where the property is sold to different 
purchasers, in which case the title deeds are retained by the purchaser 
of the lot of greatest value (Section 5 5(3)). 

(7) The seller, or the purchaser of the lot of the greatest value To produce 
retaining the title deeds, is bound to produce them and to furnish copies title deeds 
to the purchaser at the latter’s cost (Section 55(3)). 

(8) The vendor is entitled to a charge on the property in the hands Charge for 

of the purchaser for any unpaid purchase money, and for interest on the unpaid 

same, from the date on which possession has been delivered to the pur- 
chaser. 


(9) Rents and profits of the property belong to the vendor till the Right to 
ownership of the property passes to the purchaser, and thereafter to the 
purchaser (Section 55 (4) (10), 55 (6) (<»)). profits 
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(10) Any increase in value of the property, after ownersmp has 
passed to the purchaser, belongs to the latter (Section S5(6)(<j)). 

(11) Unless the purchaser has improperly declined to accept delivery, 
he is entitled to a charge on the property for the amount of any purchase 
money paid by him and for interest on such amount, and, when he 
properly declines to accept delivery, also for earnest money and for cost 
of a suit for specific performance, if awarded (Section 55(6) {b))> 

No express provision regarding the above matters need be made in 
the sale deed, unless— 

(1) It is intended to vary or modify such rights and liabilities as 

arc implied under the above provisions; 

(2) The property is situate in a territory to which the Transfer 
of Property Act does not apply. Although, as the general principles of 
the Transfer of Property Act have been held to apply in such territories 
.ilso, the above provisions, which only lay down commonsense principles, 
will apply, yet in order to be on the safe side, jn express provision about 
any matter on which the parties intend to stipulate may be inserted. 

It would thus .appear that in a simple deed of sale no covenants are 
necessary where the Transfer of Property Act .applies. 

SPECIAL COVENANTS 


In .addition to the usual covenants, which are either implied in every 
sale or are expressly entered, special covenants about any matter connect^ 
with the sale or the property sold may be entered into by the parties m 
particular cases. They arc purely matters of contract. The parties are 
at liberty to enter into any contract, provided the s.imc is legally en orce 
able at law, i.c., it is not one of the agreements which is void under the 
Contract Act. or a contact which will not be enforceable under the 
Transfer of Property Act. c.g., a contract restraining the purchaser from 
alienation (Section 10), or one imposing restrictions on the enjoyment o 


e property sold (Section 11). 

A condition restraining the purchaser or his successor from parting 
ith, or disposing of, his interest in the property is void, if the restra.nl 
absolute, but if the restraint is partial, e.g.. .a prohibition of alienation 
, a particular class, or a condition not to sell out of the ^ 

.ndition is valid (Mahomed Kaza v. Ms/. Ahhas Bandi, 7 Lucknow 7. 
; C. \V. N. 734. 59 1. A. 236, 1932 A. L. J. 709, 137 L C 3.1, 
I R 1932 (P. c.) 1S8). But a restraint of alienation for a particu ar 
^rioJ or time is void, « it is no, a partial restraint but an absolute one 

.hough liutited in point of time) (Ren«,„/ v. ro«r„n««, ( 867) 
R 2 P. C. 4). A contract of pre-emption is v.ilid .is a persona con 
act (Aulad Ali v. Ali Athar, 49 All. 527); but Bombay High Court 
IS held such contracts as void (Amhahl v. Baldcoda^, 1947 Bom. )- 
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Though a restriction that the property sold shall be enjoyed in a Restric- 
particular manner is void, yet an exception has been made in Section 11 tion on cn- 
in favour of any directions made in respect of one piece of immovable 
property for the purpose of securing the beneficial enjoyment of another 
piece of such property. Such a condition would be enforceable even 
against a transferee of the purchaser with notice, provided it is a negative 
covenant, e.g., a covenant not to build or not to do any act (Section 40). 
but in view of the amendment made in Section 40 by the Amending 
Act of 1929, it is doubtful whether an affirmative covenant would now 
be enforceable against a transferee, e.g., a covenant to pull down, when 
required by the vendor, rooms over a passage between the house of the 
vendor and the house sold. 

A contract of pre-emption is sometimes entered in a sale deed. Such Contract 
a contract, amounting only to a partial restraint on alienation, is not of pre- 
void, nor does it offend against the rule of perpetuity, as a contract 
sale does not create any interest in the property but only a personal 
obligation {Basileo v. Jhagroo, 46 A. 333, 83 I. C. 390, A. I. R. 1924 
(All.) 400; Aiilad Ali v. Ali Athar, 49 A. S27. 100 I. C. 683, A. I. R. 

1927 All. 170; Miinn Swaiiii v. Sagalagnua, 49 M. 387, 100 I. C. 339, 

A. I. R. 1926 Mad. 699; HarkhhanJas v. Bai Dhanii, SO B. S66, 98 1. C. 

634, A. I. R. 1926 Bom. 497). The Calcutta and Patna High Courts 
have however, held such a contract to be void under the rule against 
perpetuity; {Mafura Siibba v. Surendranatb, 8 Pat. 243, 118 I. C. 329, 

A. I. R, 1928 Patna 637). Formerly, the Calcutta High Court also 
took the same view but has now in a Full Bench Case decided that such 
a contract contained in a sale deed or deed of compromise which is ex¬ 
pressed to be binding on heirs and successors of the parties did not offend 
against the law of perpetuity and is perfectly valid as it creates no in¬ 
terest in property {MauUi Ali Husaiii v. Raj Kumar, 1943 (Cal.) 417, 

*^7 C, W. N. SS7). Such a contract, besides being binding on the parties 
and their personal representatives, creates an obligation arising out of the 
contract and is enforceable under Section 40 against a purchaser for value 
with notice or against a gratuitous transferee, but the benefit of a cove¬ 
nant for pre-emption cannot be transferred (Section 6{d)). 

All sales on behalf of the Crown arc exempted from the provisions gales on 
of the Transfer of Property Act, and all provisions, restrictions, condi- behalf of 
lions and limitations ever contained in any such sale shall be valid and Crown 

take effect according to their tenor, any rule of law, statute or enactment 
of the legislature to the contrary notwithstanding (Section 2 and 3, 

Crown Grants Act 189S). Therefore any conditions can be imposed 
on a sale of Government land, though such conditions may not be valid 
in case of a private land, e.g., condition about enjoyment of the land. 



568 


SALE 


EXAMPLES OF SPECIAL COVENANTS IN SPECIAL CASES 

Property If the property sold is subject to restrictive covenants, the purchaser 

liabilitie^*^ covenant with the vendor to observe the restriction if the vendor 

will still remain liable after the sale. In other words, the purchaser 
must give the vendor sufficient indemnity in respect of the restrictive 
covenants. 


Sale of 
equity of 
redemp¬ 
tion 

Sale of 
leasehold 


Restric¬ 

tive 

covenants 


In a sale of equity of redemption or of a property subject to a 
mortgage, the purchaser must give an indemnity to the vendor against 
the claim of the mortgagee. 

In case of sale of lessee’s rights, the vendor remains liable to pay 
rent and to perform the covenants and conditions of the original lease, 
unless the sale is made with the consent of the lessor and the lessor releases 
the vendor. The purchaser should, therefore, give an indemnity to the 
vendor against breaches of covenants in the lease. The vendor should 
also covenant that he has done nothing to incur forfeiture or to invalidate 
the lease and that rents have been paid and all covenants performed by 
him up to the date of sale. 

When a person sells part of his property, and retains adjoining pro¬ 
perty, and desires to protect the latter from being depreciated by acts of 
the purchaser, the purchaser may be required to enter into covenants 
restricting his right to use the property purchased by him in any manner 
agreed upon. Such restrictions may be for the benefit of the vendor, 
or, in case the vendor sells his property in lots, for the benefit of the 
other similar purchasers. Such restrictive covenants are usually called for 
where portions of land arc sold to different persons for building purposes 
in pursuance of a general scheme of development. It has already been 
stated above that such covenants arc binding on transferees with notice 
under Section 40, if they are of a negative character, but covenants of an 
affirmative character are not binding on transferees. Whether the assigns 
of the covenantee can enforce the covenant against the purchaser is a 
question of intention, express or implied, i.c., if the benefit of the covenant 
has been expressly assigned to him, or, having reference to the circum¬ 
stances in which he took the assignment of land, it appears to have been 
the intention that he should have the benefit of it. In case of sales of 
different parts of a property to different persons, such restrictive cove¬ 
nants may be enforced by one purchaser against another, if—(1) both 
derive title under a common vendor, (2) before selling the lands now 
owned by them the vendor laid out his estate or a defined portion of it 
for sale in lots, subject to restrictions intended to be imposed on all the 
lots, and consistent only with a general scheme of development, (5) the 
restrictions are intended by the common vendor to be, and were, for the 
benefit of all the lots, and (4) both the purchasers purchased on the 
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footing that the restriction^ were to enure for the benefit of the other 
lots. 

It is therefore necessary that, in all such cases, full facts which 
necessitate such restrictive covenants should be recited, and the object 
of having such covenants clearly expressed. The covenants should also 
be clearly worded, so as to avoid future disputes. In addition to such 
covenants by the purchaser witji the vendor, a declaration that the pur¬ 
chaser shall be entitled to the benefit of similar covenants entered into 
by the other purchasers, and that, as regards any lot not sold and con¬ 
veyed, the vendor shall be subject to the like restrictions, should be 
entered in the sale deed. 

It is generally agreed by the vendo;- that he will have the name of Sale of 
the purchaser entered in the village registers. If the cost of such muta- zamindari 
tion is paid by the purchaser, and the application is also made by him, Property 
as is generally the case, all that the vendor is required to do is to admit 
the sale, and he should, therefore, covenant that he will support the 
application for mutation and do all in his power necessary for obtaining 
mutation in favour of the purchaser, but if a clause for further assurance 
has been inserted, that would include this undertaking by the vendor also. 

If the vendor is to pay all expenses of the mutation, it should be expressly 
provided that he will get mutation in favour of the purchaser made at 
his own expense. 

So far as sale is concerned, it is not necessary to mention the heirs, Jnterpreta- 
successors, and assigns of the vendor or purchaser as the moment a vendor tion Clause 
transfers his property, it vests in the purchaser, and the vendor is com¬ 
pletely divested of it. His heirs can never claim it back and the pur¬ 
chasers heirs take it in the ordinary course without any contract oi 
the vendor to that effect. The necessity of the mention of heirs etc. 
arises only in case of covenants. In the case of some covenant which 
are person.il, the personal heirs arc bound without being expressly men¬ 
tioned, but not necessarily the assigns, nor can the assigns of the cove¬ 
nantee enforce them. There .ire certain covenants which run with the 
land, i.c., they c.m be enforced by any one in whom the property sold 
vests for the time being. Such is the implied covenant of title by the 
vendor (Vide Section, 55(2) Transfer of Property Act). In the case 
of such covemints, successors and assigns need not be expressly men¬ 
tioned. Therefore, it would appear, that it would be only in a rare 
case that the mention of successors and assigns will really be necessary, 
and they will be bound generally, even if not mentioned, but it is 
always safe to make an express provision, and at least no harm is done 
by doing so. This is done either shortly by adding to the description 
of parties m the beginning the words "which expression shall where the 
context so requires or permits include his heirs, successors, representatives 
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.ind assigns." or, by inserting a separate Interpretation clause at the end 
thus:— 

"It is hereby agreed that wherever such an interpretation would be 
requisite in order to give the fullest scope and effect legally possible to 
any covenant or contract herein contained, the expressions "the vendor” 
and the purchaser" hereinbefore used include respectively the heirs, 
successors, representatives and assigns of the vendor and the purchaser." 

Stamp duty A. Stamp duty is levied on a sale deed of immovable property, not 
being a sale deed of interest under a mortgage deed, at the scale shown 
in the table on page 571. 

In the case of immovable property situate within a Municipality, 
Cantonment or Notified Area in the Punjab, the duty is double of that 
chargeable elsewhere in the Punjab. 

An additional duty of 2 per cent is payable in the Calcutta Munici¬ 
pality. 

If property is sold subject to a mortgage the amount of the mort¬ 
gage will be considered to be part of the consideration {Section 24)^‘ 
If the property is sold to the mortgagee the stamp duty payable will be 
on the total consideration tninm the duty already paid on the mortgage 
deed (Proviso to Section 24). 

B. On a sale deed of interest under a mortgage deed, the duty is 
the same with which the mortgage deed is chargeable if the duty does 
not exceed Rs. 5. (Rs. 7|8- in Madras). In any other case, the duty 
on the sale deed will be Rs. 15 in Bombay, Rs. 9\6 in Bihar, Rs. 7]8 in 
Madras, Punjab, U. P. and Burma, Rs. 10 in C. P. Bengal and Assam 
and Rs. 5 elsewhere (Article 62). 


Exceptions. 


l)cscri|>iion 
of vcamp 

By whom 
payable 


Registra¬ 

tion 


Assignment of copyright by entry made under Section 5 of the 
Indian Copyright Act is exempt from duty. 

The sale deed should be written on a stamp paper of the requisite 
value (Rule 6), unless it is in a European language, in which case it is 
permissible to use an impressed label (Rule 10{«)). 

In the case of sale of interest secured by a mortgage deed, the duty 
is payable by the person making or executing the instrument. In all 
other c.ises of sale, the duty is payable by the purchaser (Section 29). 

Registration is compulsory in the case of all sale deeds in places 
where the Tr.\nsfcr of Property Act applies, also in Delhi province .ind 
the areas within municipal, cantonment .md notified area limits in the 
Punjab (Vide p.igc 482 supra). Elsewhere, registration is compulsory if 
the value of the interest sold in one hundred rupees or upwords, otherwise 
not. It has been held th.\t the considcr.ition of a sale should be taken to 
be the value of the interest sold {Nana v. Anand, 2 B. 253). 
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V 


Law ap¬ 
plicable 


Sale and 
agreement 


How made 


Agreement 
10 icil 


Time for 
payment or 
delivery 


SALE OF GOODS 

The statutory provisions relating to the sale of goods were formerly 
contained in a Chapter of the Indian Contract Act. In 1932, a special 
Act, called the Indian Sale of Goods Act, was enacted on'the lines of the 
English Sale of Goods Act, by which the law relating to the sale of 
goods was amended and defined. This Act has replaced the Chapter on 
Sales in the Indian Contract Act, but the sections of the Contract Act 
governing contracts generally are applicable to contracts of sale also. 

Where the property in the goods arc transferred from the seller to 
the buyer, the contract is called a sale but, where the transfer is to take 
place at a future time or subject to some conditions thereafter to be 
fulfilled, the contract is an agreement to sell (Section 4(3)). When 
the time elapses or the conditions arc fulfilled, the property in the goods, 
is transferred and the .igreemcnt becomes a sale—an executory contract 
becomes an executed contract. Goods existing at the time of sale as 
well as future goods, i.c., those which arc expected to arrive, or to be 
produced, or to be manufactured or made by the seller, may be sold. 
In the case of the latter, the contract of sale operates as an agreement 
to sell. 

Subject to the provisions of any law for the time being in force, 
sale or an agreement to sell may be made either in writing, or by word 
of mouth, or partly in writing and partly by word of mouth, or may be 
implied from the conduct of parties (Section 5(2)). Writing is not 
therefore necessary in any case, whatever may be the nature or value of 
the property. Sales are made orally every day by the purchaser paying 
the price and the seller delivering the goods. Even in cases When sale is 
made on credit, a formal deed is rarely drawn up. 

An agreement to sell is generally drawn up in writing when the 
property is of large value, or is not in existence at the time of the agree¬ 
ment, though this is not legally necessary. 

Such an agreement is drafted like an ordinary agreement. The 
parties are the seller and the buyer, both of which must be persons capable 
of making a contract. The property to be sold, the price fixed, the 
time and manner fixed for payment of the price and for delivery of 
property, should be clearly specified, and any other conditions agreed 
upon, e.g,, the condition about warranty, and about quality or fitness of 
the goods sold, should be clearly mentioned as covenants. As to time of 
delivery, it is always safe to express or to indicate clearly whether it is 
to be of the essence of the contract or not, .is the working out of the 
rights of the parties often depends on that question, and sometimes, when 
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tlie terms of the contract are not explicit, it becomes difficult to determine 
whether the parties had intended to regard the time as of the essence of 
the contract or not. Time fixed for payment is generally regarded as not 
being of the essence of the contract, unless there is an express contract to 
that effect (Section 11). Therefore, if it is intended to make the time 
of payment as of the essence of the contract, an express covenant to that 
effect will be necessary. 

A stipulation or covenant with reference to the goods may be either Condi- 
in the nature of a condition or of a warranty. The difference between "^‘ons and 
the two is important: A condition is a stipulation essential to the main 
purpose of the contract, the breach of which empowers the other party 
to repudiate the contract; a warranty is a stipulation collateral to the 
main purpose of the contract, the breach of which gives the ocher partv 
a right to claim damages, but not to repudiate the contract (Section 12). 

The covenants should be so framed as to indicate clearly what they arc 
intended to be. It is neither necessary, nor sufficient, to say that a 
particular covenant is to be a condition or a warranty, as if a stipulation 
is essentially a condition it will not become a warranty by the parties 
calling it a warranty (Section 12(4)). A breach of contract as to the 
goods being of merchantable quality and the failure to deliver part of 
the goods contracted to be sold amount only to breaches of warranty and 
not of condition {Har Narain v. Firm Rad ha Krishna, A. I. R. 1949 
Nag. 178). 


There is in every contract of sale an implied warranty of title of Title to 
the seller and of freedom from encumbrances, and an implied contract for 
quiet enjoyment, just as in a contract of sale of land. This implied 
warranty is provided by Section 14 and consists of— 

{a) in case of sale, an implied condition that the seller has a right 
to sell the goods, and, in the case of agreement, that he will have a right 
to sell at the time when the property is to pass; 

{b) an implied w.irranty that the buyer shall have and enjoy quiet 
possession of the goods; and 

(f) an implied warranty that the goods shall be free from an> 
charge or encumbrance of any third party not declared or known to the 
buyer before, or at the time when, the contract is made. 

An express contract on these points is not necessary, unless it is 
intended to vary the above implied conditions. 


The other conditions implied in every contract for sale, besides the Other 
warranty for title above referred to, are— implied 


(a) In a contract for sale of goods by description, that the goods 
shall correspond with the description (Section IS); 
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(b) Where the buyer expresses the purpose of his requirement and 
rehes on the seller’s skill or judgment, that the goods shall be reasonably 
fit for such purpose, (except in the case of a patented article) (Section 
16 ( 1 )); 

(c) Where goods are bought by description, that the goods shall 
be of mercantile quality, except that when the buyer has examined the 
goods, there is no implied condition as regards defects which such exa¬ 
mination ought to have revealed (Section 16(2)); 

(<0 In case of sale by sample, that the bulk shall correspond with 
the sample in quality, that the buyer shall have reasonable opportunity 
of comparing the bulk with the sample, and that the goods shall be free 
from any patent defect rendering them unmerchantable (Section 17). 
No express contract about these matters is necessary, unless it is desired 
to vary the implied conditions. 

Rights and The rights and liabilities of the seller and buyer under a contract 
liabilities of or agreement to sell are provided in the Indian Sale of Goods Act, but 
seller and jj parties to negative or vary them or any of them by 

express contract (Section 62), and any such contract should be expressly 
and clearly made and mentioned in the deed of contract. 

Power of re*salc in case buyer docs not take delivery may be given 
in any form, and although ordinarily the power can be exercised only 
within reasonable time, there is nothing illegal in an express agreement 
that it may be exercised at any time, even after an unreasonable lapse of 
time {Rath Bros. v. Finn Bhagwamlas, 1945 Lahore 35). Clause for 
forfeiture of earnest money on breach of contract by vendee is not 
invalid {Municipal Committee Khnrai v. Firm Kahi Ram, 1944 Nag. 
73). 


buyer 


Xrade Certain conditions attach to sales of certain commodities by usage 

usages or custom of the trade and such usage or custom also overrides the provi¬ 
sions of the Act, if the usage is such .is to bind both parties (Section 62). 
Stamp duty An agreement for sale is chargeable like any other agreement but 
agreements for sale of goods and merchandise exchisiiely are exempt from 
stamp duty (Art. 5). The e.xprcssion "goods and merchandise" denotes 
articles which arc commonly the subject of commercial transactions. 
Agreements for sale of movable property other than "goods and merchan¬ 
dise” are liable to stamp duty. 

Sale deeds of movables arc chargeable with the same duty as sale 
deeds of immovable property, as both are included in the definition of 
coveyance as given in the Indian Stamp Act. 'But where the coveyance 
recites that movable have already been transferred by delivery, they do 
not pass under the conveyance and are not liable to duty (Reference 23 
Calcutta 283). 

Registration Not compulsory. 



GENERAL FORMS OF DIFFERENT PARTS OF 

A SALE DEED 

Formal Parts—See pages 30—3 3 
RECITALS OF TITLE 

Src General forms of Redfals under Mortgaf^e 

Page 341—345 

INTRODUCTORY RECITALS 


1. WHEREAS (by an agreement dated-) the vendor Contract 

has agreed to sell to the purchaser the property described in the 
schedule hereto {or, the property hereby intended to be trans- 

ferred) free from-encumbrances (except as hereinafter mentioned) 
for the sum of Rs.-—. 

2. WHEREAS the vendor has agreed with the purchaser Do. of 

for the sale to him for the sum of Rs.-of the premises com- 

prised in the hereinbefore recited lease {or, several or respective 
leases hereinbefore recited) for all the residue now unexpired of 

the term thereby granted subject to the rent reserved by and the 
covenants and conditions contained in the said lease {or, leases). 

3. WHEREAS the vendor has agreed to sell to the pur-Do. .lUer- 

chaser for the sum of Rs.-all his rights and interests under 

the aforesaid lease. shorter 

4. WHEREAS the vendor in whom the property comprised Do" where 

m the hereinbefore recited lease is now (or, inhere there hat e ben, vendor is 

wirra/ successh'e amgnments. has become) vested as estate owner .‘V 

m respect of the said term of-years has agreed with the pur- fee'e"' 

chaser for the sale to him of his estate in the said property for 
the sum of Rs.- 

5. WHEREAS the vendor as owner of the property des-Contract 
criDecl m the first schedule and as lessee of the property described “’'v of 
m the second schedule hereto has agreed with the purchaser for 

t e sale to him of the property described in the first schedule’’™'’'"’^ 
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Contract 
by trustees 


Contract 
when both 
parties arc 
trustees 


Contract 
by mortga¬ 
gee under 
power of 
sale 


Contract of 
sale with 
consent of 
another 

Alterna¬ 
tive form 


hereto and of his rights and interests in the property described in 
the second schedule hereto under the lease hereinbefore recited for 
the sum of Ks. -. 

6. WHEREAS the vendors as trustees of the said will of 
the said AB deceased and in exercise of the power foi; sale therein 
contained have agreed etc. {as in Form 1). 

7. WHEREAS the vendors as trustees of the said will of the 
said AB deceased and in exercise of the power for sale therein con¬ 
tained have agreed to sell and the purchasers as the present trustees 

of a settlement dated-and in exercise of the powers therein 

contained have agreed to purchase etc. 

8. WHEREAS the vendor in exercise of the power con¬ 

ferred on him by the said mortagage and by the Transfer of Pro¬ 
perty Act, 1882 in that behalf has agreed with the purchaser for 
the sale to him of the property mentioned in the schedule hereto 
free from encumbrances for the sum of Rs.-. 

9. WHEREAS the vendor (with the consent hereby testi¬ 
fied of the said AB) has agreed etc. 

10. WHEREAS the vendor has agreed etc. (<7s in Form 1). 

AND WHEREAS the said AB (being the next reversioner 

of the said-) has given his consent and concurrence to the 

said sale. 


11. WHEREAS at an auction held by the Collector cf 

auction ... I 

-on the-the said property was put up to sale 

and at such sale the purchaser being the highest bidder w.is 

declared purchaser of the same for Rs.-. 

Contract of 12. WHEREAS one XY contacted with the vendor for the 

assignment property described in the schedule hereto free 

of contract r r / i j j 

of sale from encumbrances for the sum of Rs.-but no sale deed 

thereof has yet been executed AND ^iTiEREAS the vendor has 


Agree¬ 
ment 
to have 
sale deed 
in favour 
of another 
person 


agreed with the purchaser to transfer to him the benefit of the 
said contract upon the term of the purchaser paying to him the 

vendor the sum of Rs.-and paying direct to the said XY 

rile said sum of Rs.-at the time of the execution of the 

sale deed. 

13 WHEREAS the vendor has agreed with the said AB 
to sell to him etc. (</.v in Form 1). 
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AND WHEREAS the said AB has assigned the benefits of 
the said contract to the purchaser and has therefore requested the 
vendor to execute a sale deed in favour of the purchaser. 

(or, AND WHEREAS the said AB has requested the ven¬ 
dor to execute a sale deed in pursuance of the said agreement in 
favour of the purchaser). 

14. WHEREAS it has been agreed that the said sum ofAgree- 
Rs.--shall be payable as follows:— 

The sum of Rs.-upon the execution of this deed, the n!*e°iu of ^ 


sum of Rs. 


- , -JUCllC XJL 

-at the time of registration of this deed, and pnce^ by 

instalments 


the balance thereof by four annual instalments of Rs. 
each on the-day of 

the day of-next with interest on the principal sum 


with in- 

in each year beginning from terest 


-p.c. p.a 


for the time being remaining unpaid at the rate of- 

to commence from the date of this deed and to be payable "annual¬ 
ly with the instalments of the principal. 

15. WHEREAS It has been agreed that out of the said—partly to 


sum of Rs. 


■the sum of Rs. 


■should be paid by the 


purchaser to the vendor at the time of the registration of thisErLt 
ecd, the sum of Rs. -should be retriincd for payment 
XY, the creditor of the vendor on account of a mortgage deed. 

dated-, and the sum of Rs.-should be credited bypurcluscr 

the purchaser to himself on account of the principal and interest 
due to him from the vendor under a bond dated-_. 

16. WHEREAS the vendor is in need of Rs.-for thcLe^al 

expenses of the marriage of his daughter (or, of sending his eldest nlcLity oi 
son XY to England for education) (or, for payment of land”‘^^>' 

revenue due for the year-in respect of the villages_"ihe: 

Which belong to the said joint family). 

17. WHEREAS the vendor’s deceased father had borrowed Antece- 

s- from AB etc. on a bond dated-and Rs.-_ 

debt of 


from CD etc. on a promissory note dated- 


•and a sum of 


J Ordinarily this recital is not necessary as the detail*; nf ^ 
deration can be fully set out in the witnessing 

37 
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Rs.-is now due to the said AB and a sum of Rs.-to 

the said CD on account of the said loans; AND WHEREAS the 
said AB and CD are pressing for payment of the same and threaten 
to bring suits for their recovery; AND WHEREAS the vendor 
not being able to obtain a loan to pay off the said debts on satis- 
^ factory terms has agreed with the purchaser to sell to him the said 

property for the sum of Rs.-in order to pay off the said 

debts. 


V.iluation 

of 

machinery 
and trees 


Appor¬ 
tionment of 
rent of the 
property 
sold 


Appor¬ 
tionment of 
rent pay¬ 
able on 
account of 
property 
sold 

Agreement 
for joining 
the morc- 


18. WHEREAS by the said agreement it was agreed that 

all trees standing on the said land (or the plant and .machinery 
of the said Sugar Mills) shall be purchased by the purchaser at a 
valuation to be made as therein mentioned and the said trees (or, 
plant and machinery) have accordingly been valued at Rs.-. 

19. WHEREAS it has been agreed between the parties that 
the apportioned part of the annual rent payable by the tenant 

for the part of the land agreed to be sold shall be Rs.- 

and the said tenant has also agreed to this apportionment (or, but 
that the consent of the tenant should not be required to this 
apportionment). 

20. WHEREAS it has been agreed between the parties, with 

the consent of the lessor, that the apportioned part of the annual 
rent payable under the aforesaid lease for which the purchaser 
should be liable on account of the property hereby sold shall be 
Rs.-. 

21. WHEREAS it has been agreed that out of the said 

price a sum of Rs.-shall be paid to the mortgagee and that 

the mortgagee shall join in this deed in manner hereinafter 
appearing; 

[or, that the said price of Rs.-shall be paid to the mort¬ 

gagee in part discharge of the said martgage debt, (or, that out of 

the said price of Rs.-a sum of Rs.-shall be paid to 

the mortgagee in part discharge of the said debt) (or, that the 
whole of the said price shall be paid to the vendor and the mort¬ 
gagee shall release the said property from his security), and that the 
mortgagee shall join in this deed in the manner hereinafter 
appearing]. 
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CONSIDEjRJVTiON, RECEIPT 

See pages 33 and 337. 


PARCELS 

See pages 54 —40. 


EXCEPTIONS AND RESERVATIONS 


1. Excepting and reserving to the vendor etc. Heading 

2. Subject nevertheless to the exceptions and reservations 
hereinafter contained. 


3. Except and reserving to the vendor absolutely full and A right 
free right and liberty at all times and for all purposes connected ^^7 
v/ith the use and occupation of his house to the West of the said 
land, with or without horses, carts, carriages and motor and other 
vehicles, whether used for pleasure or for trade or business pur¬ 
poses, and either laden or unladen, to go pass and repass along over 
and upon the path marked ABC on the said plan which leads 
from the said house to the public road called the_ 


4. Except and reserving to the vendor the absolute owner-Minerals 
ship of all mines and minerals in or under the land hereby sold 
with full liberty and power at all times to enter upon the said 
land or any part thereof to search for, dig, raise, make merchant- 
ab e and carry away the said mines and minerals, and with full 
liberty and power to make, sink, maintain and use all such pits 
shaftslevels, drains, watercourses and reservoirs and to construct, 
erect, maintain and use all such spoil, tanks, rail roads, tram roads 
and other roads, bridges, buildings, works and conveniences over 
the said land or any part thereof as may be necessary or con¬ 
venient for all or any of the purposes aforesaid from time to time, 
subject, nevertheless to payment to the purchaser or his successor 
>n title and his and their lessees and tenants reasonable and adequate 


This form will be suitable where either the excenrinne -tnA 
t.on. are nu.croua or Icngrhy and detaile „r 
xcepr.ons and savings, which can be more properly puT n ^ “ o 

the covenants containing the exceptions and reservations In a s n - ? 

/orm'l'sSruLd' -‘I 
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Ditto, with 
right of 
under¬ 
ground 
working 


Reserva¬ 
tion to take 
water 


Right of 

using stair¬ 
case 


Ordinary 

form 

Several 

joint 

purchasers 

Several 
persons in 
equal shares 
Ditto in 
unequal 
shares 


Ditto in 

diflerent 

portions 


compensation for all damage thereby done or occasioned to the 
iaid land or any buildings thereon. 

5. Except and reserving to the vendor the absolute owner¬ 
ship of all mines and minerals in and under the said land hereby 
sold with full power and authority to work and get the same 
mines and minerals by underground workings only and without 
entering upon or in any manner affecting or exercising any rights 
or provisions whatsoever in or over the surface of the said beds 
(and making compensation, as in Form 4). 

6. Except and reserving to the vendor and all persons, 
occupying the vendor’s house to the West of the said land marked 
on the plan by red colour with full and free right and liberty 
at all times hereafter of taking the water from the well (or, tank) 
distinguished on the said plan by blue colour with liberty from 
time to time to pass and repass upon the said land for the pur¬ 
pose of taking and bringing water from the said well to the said 
house. 

7. Except and reserving to the vendor the full and free 
right of using the staircase marked on the said plan by blue 
colour for the purpose of going to and coming from the upper 
storey of tlie vendor’s house adjoining the said house hereby sold 
on the West and marked on the said plan by red colour. 

HABENDUM 

1. TO HOLD the same to the purchaser absolutely for 
ever (or, as absolute owner). 

2. TO HOLD the same to the purchasers absolutely for 
ever as joint tenants. 

3. TO HOLD the same to the purchasers absolutely for 
ever as tenants in common in equal shares. 

4. TO HOLD the same to the purchasers absolutely for 
ever as tenants in common in the following undivided shares i.e., 
to the said AB one-third share, to the said CD, one-half share 
and to the said EF one-sixth share. 

5. TO HOLD the same to the purchasers as absolute owners 
in separate portions specified below, that is to say the portion 
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shown as coloured red on the plan hereto to the said AB and the 
portion shown as coloured green to the said CD. 

6. TO HOLD the same to the purchaser absolutely for Subject to 
ever (or, as absolute owner) subject to the payment of such revenue etc. 
land revenue, cesses and taxes as may be assessed or imposed there¬ 


on. 


to 


7. TO HOLD etc. (as in Form 1) subject to the obliga-Subject 
tions and restrictions hereinafter expressed and imposed upon the ohli- 
purchasers as obligations intended to be binding in perpetuity on 

the property hereby sold. 

8. TO HOLD etc. subject to the hereinbefore recited mort- Subject to 

gage and the principal sum of Rs.-now owing on the mort- 

security thereof and the interest due or to become due on such 
sum. 

9. TO HOLD etc. subject to the rights and casements to Subject to 
which the said property is now subject as .aforesaid, (or, to thc^^^se- 
rights and easements vested in the owners of adjoining property 

under or by virtue of tlie deeds specified in the schedule B hereto). 

10. TO HOLD the same to the purchaser for all the resi-Lc.isehold 

due now unexpired of the said term of-years granted by pi'opcrty 

the said lease subject henceforth (or, as from the-) to the 

payment of rent reserved by, and the performance and observance 

of the covenants on the part of the lessee contained in, the said 
lease. 

11. TO HOLD etc. subject if and so far as subsisting, to Sale of part 

—whereby the said property (together with^^ property 

leased out 


a lease dated 


other property not sold) were demised to XY etc. at the yearly T 
D i- 1 • 1 I . ^ ^ by one lease 

rent ot Ks.-of which the yearly rent of Rs.-shall be and 

the apportioned- part to be henceforth payable in respect of the ^PPo*'tion- 

ment of 


rent 


3 


When any restrictive covenants on the enjoyment of the property 
are made they should be inserted in purchaser’s covenants but referred 
to in the habendum also as in this form. 

When property is sold subject to an encumbrance the mortc.iec 
should be mentioned in the recitals 


•’If there arc any easements in favour of third person to whom the 

property is subject, the same should be recited in the recitals, or if there 

are seveml deeds creating such casements, the same should be mentioned 
ui a schedule. 
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'■Partly 
leasehold 
and partly 
freehold 

Where 
mortgagee 
also joins 
and gives 
up his 
mortgage 
Restrict¬ 
ing implied 
grant of 
easement 


said property hereby sold and with the benefits of such appor¬ 
tioned rent and all powers and remainder for the recovery thereof 
and of the covenants and conditions by the lessee contained in the 
said lease so far as the same relate to the property sold. 

12. TO HOLD the said land for all the residue etc. (as 
in Form 10) and the said house and other buildings absolutely 
for ever but subject to such covenants in the aforesaid lease as 
may relate to such house and buildings.^ 

15. TO HOLD etc. (as in Form 1) discharged from all 
principal moneys and interest intended to be secured by and 

from ail claims and demands under the hereinbefore recited 
mortgage. 

14. TO HOLD etc. subject to the provision and declara¬ 
tion hereinafter contained, that is to say, PROVIDED ALWAYS 
and it is hereby declared that the purchaser shall not be entitled to 
etc. {State the rights ami things which are not to pass), and the 
sale shall not be deemed or construed to imply the grant of any 
such right or thing. 


When 


15. TO HOLD etc. subject to the exceptions and reserva- 


cxccpcions hereinbefore mentioned, 

and restric¬ 
tions have 16. TO Horn prr <11 


tions have 16. TO HOLD etc. subject to the exceptions and rcserva- 

becn men hereinafter contained that is to sav, 

iioncd with ^ ’ 


parcels- 

Ditto when ^ 

not men- instance, where land is taken on lease for building a house 

lioned wlth*'*'’^* b built thereupon, and both are sold. 

I>arccls" ^ Sometimes a building lease contains a covenant that in case of breach 

of a condition the lease would be determined and the buildings will also 
vest in the lessor. In such cases this will be necessary. 

^ Under Section 8 of the Transfer of Property Act certain rights and 
things implied by it go with property "unless a different condition is 
expressed or necessarily implied.” If it is intended that any such right 
or thing should not be transferred to the purchaser, the same should be 
expressly excepted from the sale. If the rights and things are several 
it would be more convenient simply to say "^iihject to the prorisions and 
deilarat/on hereinafter contained" and to mention all such rights and 
things in the provisos after the covenants. 

■* Exceptions and reservations are generally mentioned after the 
Parcels; but if they are long, it may be convenient to mention chein 
separately after the habendum. In the former case Form 15 and in the 
latter I-’orm 16 of the habendum should be used. 
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(1) The vendor reserves, 

( 2 ) - 

(3) - 

etc. etc. 


17. TO HOLD etc. subject to the several terms and con- Subject to 
ditions hereinafter contained. 

conditions 

18. TO HOLD etc. subject to such right or equity of re-Sale of 

demption as is now subsisting in the said property under or by ^ 

virtue of the hereinbefore recited deed of mortgage. 

19. TO HOLD the same to the purchaser on trust for the Sale on 

said hospital. trust 


20. TO HOLD the same to the purchaser upon trust that Ditto 

the income of the said property shall be used by the purchaser 
for etc. 


21. TO HOLD the same to the purchaser upon trust that Ditto 
the said land shall be used for building a school under the scheme 
hereinbefore mentioned and on the constitution of a proper trust 

for the said school the said land shall form part of the property 
of the said trust. 


PRODUCTION OF TITLE DEEDS 


10 


1. The vendor will upon every reasonable request of the 
purchaser and at the cost of the person making the request pro- feds 

■ retained b) 

‘“These covenants are implied by Section 5 5(3) and need not ISC'”"’ 
entered where the Transfer of Property Act applies. Under the Transfer 
of Property Act, if properties covered by a document of -title are sold to 
different persons, the purchaser of the property of the highest value has 
he right to have the title deeds and he is bound to produce them. But 
the parties may agree that the title deeds may be retained by any other 
purchaser, in which case an c.cpress covenant that he shall produce them 
^d grant copies should be entered. In such cases, Form 2 above may 
^ employed. As such purchaser will not generally be a party to other 

sh ; be on behalf of the vendor alone, and the vendor 

should obtain a covenant of indemnity from the purchaser relating to 

the title deeds (us ,n ton,, 3). This will be necefsary only where the 

tbn tkt°of rr"''' <“''er 

by I ion 5s n?r‘“‘ i" “ates covered 

by iection 55(3) there is a statutory liability to produce the documents 
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duce all or any of the documents of title relating to the property 
sold which are specified in the schedule hereto and which have 
been retained by the vendor and furnish such true copies or ex¬ 
tracts therefrom as the purchaser may require, and will, in the 
meantime, keep the said documents safe, uncancelled and un- 
dcfaced unless prevented from so doing by one or other inevit¬ 
able accident. 


Covenant 
when deed 
retained by 
another 
purchaser 


2. It is hereby agreed that as the documents of title specified 
in the schedule hereto relating to the property hereby sold cover 
also other properties which have been sold by the vendor to other 
persons, all the said documents shall be delivered to XY one of the 
other such purchasers. 


AND the vendor covenants with the purchaser that the said 
XY will upon any reasonable request etc. {as in Form 1, subsli- 
fn/ing the ivonh "which have been/will be delivered to the said 
XY” for the words "which have been retained by the vendor”). 


Covenant of 
indemnit'’ 
by pur¬ 
chaser 
retaining 
title deeds 


3. The documents of title specified in the-schedule 

hereto having been delivered to the purchaser, the purchaser here¬ 
by covenants with the vendor that he will upon every reasonable 
request of the purchaser of any other property covered by the 
said documents, and at the cost of the person making the request, 
produce all or any of the said documents and furnish such copies 
etc. (<n in Form 1). AND further agrees to keep the vendor 
indemnified against any compensation or damages he may have to 
pay and all costs he may have to incur by reason of the purchaser’s 
default in fulfilling this obligation. 


^'Acknow¬ 
ledgment 
of title 
deeds 


4. The vendor hereby acknowledges that he has retained pos¬ 
session of the documents of title mentioned in the-schedule 

hereto which relate to the property hereby sold and to other pro¬ 


perty. 


t As there may be .i dispute as to what title deeds a person h.is in his posses¬ 

sion it is always safe to specify the documents in the sale deed. 

" This acknowledgment will be of advantage to avoid future dis¬ 
putes about the number and character of title deeds in possession of the 
vendor. When the vendor retains any title deeds it is always safe to 
specify them in the sale deed. 
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SPECIAL COVENANTS 


1. The vendor hereby covenants with the purchaser that Of 
he is the owner of the property hereby sold and has power to sell 
the same. 


2. The vendor hereby covenants with the purchaser thatAlter- 
the title which is hereby transferred subsists and that he has power native 
to transfer the same. 


form 


3. The vendor hereby covenants with the purchaser that Of quiet 
the said premises shall be quietly entered into and upon and held 
and enjoyed and the rents and profits received therefrom by th: 
purchaser without any interruption or disturbance by the vendor 
or any person claiming through or under him and, without an) 
lawful disturbance or interruption by any other person whom¬ 
soever. 


4. The vendor hereby covenants that the property hereby Against 
sold is free from encumbrances (except those hereinbefore men- 

* 113 

tioned, or, mentioned in-schedule hereto, subject to which 

this sale is made). 


5. The vendor will at the cost of the person requiring the 

same execute and do every assurance or thing necessary for further assurance^^ 
or more perfectly assuring the said property to the purchaser as 
by him or them shall be reasonably required. 

6. It is hereby agreed that the liability of the vendor under I-imiting 
the implied covenant for title shall be limited to the amount of 

the sale price, i.c. Rs.-. . 

implied 

7. In case the purchaser is deprived of the whole or any part 
of the property hereby sold by reason of any defect found in the 

title of the vendor or of any encumbrance or charge on the same detanedr*^"^' 
to which this sale is not subject the vendor will pay to the pur¬ 
chaser by way of damages the whole amount of the sale price or 


A covenant for title is implied by Section 55(2) and is not neces¬ 
sary except m places where the Transfer of Property Act does not apply 
(see pages 55 1—5 52). ^ 

See page 5 53. 

This covenant is not strictly necessary but as a precaution a carc- 
tuj conveyancer would insert it. (See page 553). 
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Contract¬ 
ing out of 
implied 
covenant 

Several 
liability of 
several 
vendors 


Covenant 
by a person 
selling in 
fiduciary 
character'® 


such part of it as shall bear the same proportion to the whole as 
such part of the property shall bear to the whole property, as the 
case may be, with interest from the date of the purchaser’s dis¬ 
possession at the rate of-per cent per annum, and that 

the liability of the vendor under his implied covenant for title 
will not extend any further. 

8. It is hereby agreed that the vendor gives no warranty 
of his title and the warranty implied by law shall not apply and 
that the purchaser accepts such title as the vendor has. 

9. It is hereby agreed between the parties hereto that the 
liability of the vendors for breach of the implied covenant for 
title shall not be joint and several but each vendor shall be liable 
only in respect of his share in the said property {or, the portion 
of the said property which belongs to him). 

10. Tlie vendor hereby covenants with the purchaser that 
he has done no act whereby the property hereby sold is encum¬ 
bered or whereby he is debarred from transferring it to the pur¬ 
chaser. 


Ditto for 
ritlc’« 


11. The vendor hereby covenants with the purchaser that 
the interest which is hereby transferred to the purchaser subsists 
and that he has the power to transfer it. 


Cost of 
reparing 
road or 
staircase in 


12. It is hereby agreed that in consideration of the right of 
passage hereinbefore reserved the vendor will pay to the purchaser 
every year half the cost incurred by the latter in maintaining in 


which right proper repairs the said staircase {or, the said road) the amount 
is reserved disagreement to be determined by arbitra¬ 


tion. 


Covenant 
not to build 
and to keep 
land open 


13. The purchaser hereby covenants with the vendor that 
he will not erect any wall or other building upon the land hereby 


This is not necessary where the Transfer of Property Act applies 
as it is implied by the proviso to Section S5{2). In fact, in case ot 
persons in fiduciary character this is the only covenant of title implied 
by law, 

'’'A person in fiduciary character, e.g., guardian or trustee, does not 
enter into a covenant of title nor is such covenant implied, but a pur- 
ch aser may insist and the vendor may agree to guarantee the title by an 
express covenant like this. 
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sold to the North of or opposite to the window recently cons¬ 
tructed in the Northern wall of the house shown on the plan by 
red colour nearer to the said wall than the dotted line shown on 
the said plan between points A and D nor erect any building upon 
or overhanging the said land coloured blue on the said plan but 
such land shall always be kept open. 

14. The vendor will support any application made by the Covenant 
purchaser for mutation of names on the property hereby sold and 
will at the cost of the person requiring the same do all that he may in mutadon 
be required to do for obtaining mutation in favour of the pur¬ 
chaser. 


15. The vendor will at his own expense get mutation of 
names made in the village registers in favour of the purchaser in 
respect of the property hereby sold. 

16. The purchaser shall not sell the said property to any 
person other than the vendor unless he has first offered the same 
to the vendor and the vendor has declined or neglected to pur¬ 
chase the same at the price offered by such other person. 

17. It is hereby agreed that all walls separating the house 
. hereby sold and the house of the vendor adjoining it on the West 

shall be deemed to be party walls and shall be maintained and 
repaired at the joint cost of the parties. 

18. The purchaser will pay the said sum of Rs.__ 

being the balance of the said price to the vendor on the-, 

(or, in the following instalments), and will in the meantime pay 
interest thereon or on so much thereof as for the time being re¬ 
mains unpaid at the rate of-per cent per annum. 

19. It IS hereby agreed that the cost of stamp on and re¬ 
gistration of this deed shall be borne by the vendor (or, by the 
vendor and the purchaser in equal shares). 

20. The purchaser hereby covenants with the vendor that 
the purchaser will pay to the said mortgagee or his successor in 
title, on such payment being lawfully demanded,all his dues 

See p.igc S67. 

These words are added to preclude the vendor from requiring the 
purchaser to pay off the mortgage so long as he is kept indemnified 


Covenant 
for muta¬ 
tion at 
vendor’s 

« 

expense 

Contract of 
pre¬ 
emption^^ 


Covenant 
about party 
walls of 
house 


Agreement 
to pay 
price re¬ 
served for 
future 


Cost of 
stamp and 
registra¬ 
tion 

Payment of 

mortgage 

money 
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under the aforesaid deed of mortgage, and will at all times keep the 
vendor indemnified against the same and against all suits proceed¬ 
ings, costs, charges, claims and demands whatsoever in respect 
thereof. 

Indemnify- 21. The purchaser hereby covenants with the vendor (with 
rcsVictive object of affording to the vendor and his representatives a full 
covenants*** ^od sufficient indemnity, but not further or otherwise),"'^ that the 

purchaser will at all times hereafter duly perform and observe the 
covenants by the vendor and restrictive provisos of the said deed 
of etc. contained in relation to the property hereby sold and will 
at all times keep the vendor and his representatives indemnified 
against all suits, proceedings, costs, charges, claims and demands in 

respect of the said covenants and restrictive provisos or any of 
them. 


Reserved to 
vendor to 
destroy 
access of 
light 


Restrictive 
covenant by 
purchaser 


22. It is hereby agreed and declared that the access and 
use of light from and over the adjoining property of the vendor 
to and for the land hereby sold and any building for the time 
being erected and standing thereupon shall henceforth be enjoyed 
by the purchaser and his successors in title under the consent here¬ 
by given of the vendor and that the vendor or his succcssors-in- 
title or owners or occupiers of the adjoining property shall be at 
liberty at any time hereafter to interfere with or destroy such 
access or use of light by making erections or buildings or altering 
existing buildings on such adjoining land without any formal re¬ 
vocation of the consent hereby given. 

23. The purchaser and his successors-in-titlc will at all times 

hereafter observe and perform the following stipulations and re¬ 
gulations in relation to the lands and property hereby sold (or, 
the stipulations and regulations in relation to the lands and pro¬ 
perty hereby sold contained in the-schedule hereto). 


Sometimes the property sold is subject to restrictive covenants con¬ 
tained in the sale deed by which the vendor had himself purchased liic 
property. Such covenants should now be performed by the purchaser 
and the vendor should be indemnified against the consequence of the 
purcha'cr’s non-performance. 

-"The words within brackets arc necessary to prevent the vendor 
from enforcing the performance of covenants or claiming damages even 
if he lias not been indemnified. 
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24. The purchaser to the intent and so as to bind (so far Form of 
as practicable) the land hereby sold into whosoever hands the ‘‘cstriotivc 

same may come and to benefit and protect the other land deline- beTnnexed^ 
ated on the plan hereto annexed (but not so as to render the to land 
purchaser personally liable to damages for any breach of covenant 
committed after he shall have parted with all interest in the pro¬ 
perty in respect of which such breach shall occur) hereby cove¬ 
nants with the vendor as follows:— 

25. PROVIDED ALWAYS and it is hereby agreed that if Covenant 
the purchaser shall make default in erecting and completing in 
accordance with the covenant by the purchaser in that behalf non-fulfil*-” 
hereinbefore contained and within the time herein before specified rnenc of 
the said buildings or any of them so to be erected and completed 

as aforesaid the sale hereby made shall be void and the said landing 

shall immediately thereupon vest in the vendor, and all materials 

then standing or lying upon the said land if not removed by the 

purchaser within two months shall become the property of the 
vendor. 

AGREEMENT TO SELL 

General Forms of various clauses in 
an agreement to sell 

1. The title shall begin with a sale deed dated-andlnvesti- 

the purchaser shall not inquire into or require the production 
the earlier title. 

2. The title shall begin with the will of XY etc. dated_ 

and the purchaser shall presume that the said XY was on the 

absolute owner of the property. 

3. The vendor has been in undisturbed possession of the pro¬ 
perty for over 30 years without acknowledging the title of any 

other person and the purchaser shall assume that the vendor has 
acquired title by prescription. 

4. Tlie vendor's title is well known and shall be accepted 
by the purchaser. 


The words in brackets will 
the covenantor is to be limited. 


be necessary if the personal liability of 
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The vendor’s title shall not be investigated beyond 30 


years. 

6. Certified copies of deeds by the purchaser shall be 
accepted in place of the original. 

Price fixed price of the trees shall be fixed according to a valua- 

by valuation tion of the said trees to be made by-and in case of his 

refusal, neglect or inability to make a valuation by-; 

8. The price shall be Rs.—-for the house and such 


Reserva¬ 
tion of 
minerals 


price for the furniture and fixtures as may be fixed according to 
a valuation by and {a$ in Form 7). 

9. The property is subject to a reservation of mines and 
minerals and power of working the same contained in a sale deed 
dated-. 


Reserva¬ 
tion of 
way in 
favour of 
vendor 

Exception 
of light 
and air 

Restrictive 

covenants 


.New res¬ 
trictive 

Covenants 

Power of 
attorney 


10. The sale shall be subject to reservation to the vendor 
of a right of way for all purposes over the property to be sold 
between the points marked A and B on the plan annexed hereto. 

11. The purchaser shall not be entitled to any right or ease¬ 
ment of light or air or otherwise which would restrict or in any 
way interfere with the due use for building or for any other pur¬ 
pose of the adjoining land of the vendor. 

12. The property is sold subject to restrictive covenants 

contained in a deed of sale dated-a copy of which has been 

supplied to the purchaser and will be attached to the sale deed 
(or, and the covenants shall be entered in a schedule to the sale 
deed). 

13. The property is sold subject to the restrictions and ex¬ 
planations set out in the schedule hereto. 

14. The vendor being in England the sale deed will be exe¬ 
cuted by his attorney under a power of attorney duly executed 
by the vendor. 



PRECEDENTS OF AGREEMENTS 

In these precedents only general covenants are git/^n. If 
there is any special covenant on any subject, the same should be 
expressed. Some general forms of clauses relating to special cov- 
nants have been given before, {pp. 578—579). 

1—Agreement to sell a house 

AN AGREEMENT made the-day of_ 

BETWEEN AB etc. (hereinafter called "the vendor”) of the one 

part AND CD etc. (hereinafter called "the purchaser”) of the 
other part. 

WHEREBY the parties hereto mutually agree as follows:— 

(1) The vendor will sell and the purchaser will buy ALL 
that etc. (describe the house) with all the rights belonging or 
appurtenant thereto. 

(2) The sale will be free from encumbrances. 

(3) The price will be Rs.-of which Rs.-has 

been paid by way of earnest money to the vendor (the receipt of 
which sum the vendor hereby acknowledges) and the balance 
shall be paid at the time of execution of the sale deed. 

(4) The title of the vendor as absolute owner shall be 
accepted by the purchaser without any further investigation, 

{or, the vendor shall deliver to the purchaser within one 
month certified copies of all documents of his title to the said pro¬ 
perty, of the Municipal register in which the said property is en¬ 
tered, and any other documentary evidence proving his title, and 
this agreement is subject to the purchaser’s pleader being satisfied 
as to the absolute title of the vendor). 

(5) The property is believed and shall be taken to be cor¬ 
rectly described and is sold subject to all outgoings easements, res¬ 
trictions and rights affecting the same and if any error, misstate¬ 
ment or omission shall be discovered the same shall not annul the 
sale nor shall any compensation be allowed in respect thereof. 
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(6) The vendor will reserve to himself a right of way for 
his adjoining house for all purposes over the property agreed to 

be sold between the points marked A and B on the plan attached 

herewith. 

♦ 


(7) The purchaser shall in the sale deed enter into the res¬ 
trictive covenants set out in the second schedule hereto for the 
benefit of the adjoining property of the vendor. 

(8) The purchase shall be completed on the-day 

0^-by the purchaser paying the balance of the price and 

the vendor executing the sale deed. 

(9) All expenses for preparation of the sale deed and the 


cost of stamp and registration charges shall be borne by the pur¬ 
chaser. 


(10) If from any default of the purchaser the purchase shall 
not be completed on the date fixed the purchaser shall pay interest 

on the unpaid balance of the price at-per cent per annum 

upto the date of completion of sale. 

(11) If the purchaser shall fail to comply with the terms 
and conditions of this agreement his earnest money will be for¬ 
feited and the vendor will be at liberty to resell the property and 
recover the deficiency in price and expenses of resale from the pur¬ 
chaser (or, if the deficiency in price and expenses of resale exceed 
the amount of earnest money, recover the excess) and any excess 
in price on resale shall belong to the vendor. 

IN WITNESS WHEREOF etc. 

2—Agreement for sale of zamindari property, 

Mortgagee Joining 
(Heading as in Form 1) 

1. The vendor will sell and the purchaser will buy the 
zamindari property described in the schedule hereto. 

2. (As in Form 1). 

3. The price will be Rs.-out of which the purchaser 

has paid Rs.-as earnest money and will pay Rs.—-to 

XY etc. to whom the said property is mortgaged by a deed of 

mortgage dated-, and the balance to the vendor at the 

time of execution of this sale deed. 


AGREEMENT FOR SALE OF LEASEHOLD 
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4. (As in Form 1). 

5. The vendor will join the said XY also in the sale deed 
and the said XY will give an effectual release to the purchaser 
from his mortgage. 

6. The vendor will deliver to the purchaser within one 
month certified copies of all documents of his title, and of the en¬ 
tries in the village papers of the current settlement as well as of 
the current village records and all other evidence necessary to 
make out his title. 

7. The vendor’s title shall be investigated for the last 20 
years only. 

8. As PQ etc. has under the law a right of pre-emption in 

respect of the property agreed to be sold, the vendor will give 

notice of this agreement to him and this agreement is subject to 

the said PQ refusing or neglecting to purchase the said property 

and on the said PQ electing to purchase the property this agree¬ 
ment shall be void. 

9. The vendor shall give notice to the purchaser of the 
refusal of the said PQ to purchase or of the expiry of the time 
which shall be given to him by the vendor to exercise his option 
of pre-emption and the sale shall be completed within fifteen days 
of such notice given to him by the vendor, by the purchaser 
paymg the balance of the price and the vendor executing the sale 


10. (As 9 in Form 1). 

af '“tstituting the words "within the 

aforesaid time for "on the date fixed.” 

12. (As 11 ifi Form l). 

IN WITNESS WHEREOF etc. 


3—Agreement for sale of leasehold 

(Heading as in Form 1) 

etc a'’/’’" “‘I '•’e p^chaser will buy ALL 

J C ^ dated the_ 

nude between XY etc of 

the other part at the yearly rent of Rs_, 

jg --3nd subject to the 
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covenancs and conditions therein contained and on the part of 
the lessee to be observed and performed. 

2 and 3. (As in Form 1). 

4. The purchaser having seen a certified copy of the said 
lease shall be deemed to have full notice of the contents thereof 
and of the state of the property as to repairs, insurance and all 
other matters, and shall accept for the last rent accruing due pre¬ 
viously to the date fixed for completion of the sale as conclusive 
evidence of the performance and observance of all the covenants 
and conditions contained in the said lease and of the effectual 
waiver of breach of any covenant or condition upto the date of 
actual completion without proof of title or authority of the person 
giving the receipt. 

5. (As 4 /;/ Form 1). 

{Rest viutath mntandh in Form 1) 


PRECEDENTS OF SALE DEEDS 

{These precedents contain ordinary conditions. If any special 
covenants are agreed, they should he added. For forms of different 
kinds of such covenants, see pages 57A —578). 

1 Simple deed of sale of a house, without recitals 

THIS DEED OF SALE made on the-^day of_- 

BETWEEN AB etc. (hereinafter called "the vendor”) of the one 

part AND CD etc. (hereinafter called "the purchaser”) of the 
other part. 

WITNESSES as follows:— 

1. In consideration of the sum of Rs.-paid by the 

purchaser to the vendor on the-day of-(the receipt 

of which the vendor hereby acknowledges) the vendor as owner 
hereby transfers to the purchaser by way of sale ALL that pucca 
house standing on the land measuring 27 ft. by 10 ft. fully des¬ 
cribed in the schedule hereto and for greater clearness delineated 
on the plan hereto annexed and thereon shown with its boundaries 

coloured red TO HOLD the same to the purchaser as absolute 
owner. 

2. The vendor hereby covenants with the purchaser as fol¬ 
lows:— 

(1) The s.iid premises shall be quietly entered into and upon 
and held and enjoyed and the rents and profits received there¬ 
from by the purchaser without any interruption or disturbance 
by the vendor or any person claiming through or under him and 
without any lawful disturbance or interrtftftion by any other 
person whomsoever. 

(2) The vendor will at the cost of the person requiring the 
same execute and do every such assurance or thing necessary for 
further or more perfectly assuring the said premises to the pur¬ 
chaser, his heirs or assigns as may reasonably be required. 
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'[ (3) The interest hereby transferred subsists and the ven¬ 
dor has power to sell the same: 

(4) The property hereby sold is free from encumbrances.] 

3. PROVIDED ALWAYS and it is hereby agreed that 
wherever such an interpretation would be requisite to give the 
fullest possible scope and effect to any contract or covenant herein 
contained the expressions "the vendor” and "the purchaser” herein¬ 
before used include their respective heirs, legal representative, 
successors and assigns. 

IN WrnVESS WHEREOF the parties hereto have signed 

this deed on the dates mentioned against their respective signa¬ 
tures. 

T/h’ Schedule herein referred to. 

(Description of the property) 

2—Sale deed, when part of consideration retained 

by vendee for payment to a prior mortgagee 
and part agreed to be paid afterwards, 

with recital of title 

THIS DEED OF SALE is made on the etc. {as in Form l)i 

WHEREAS the vendor is owner of the land described in the 
schedule hereto. 

AND WHEREAS by a mortgage bond dated the- 

executed by the vendor in favour of one EF the said land was 

mortgaged to secure the principal sum of Rs.-and interest 

in accordance with the covenants therein contained. 

AND WHEREAS the said principal sum of Rs.-with 

interest thereon from the date of the aforesaid bond upto the date 
hereof remains owing on the security of the said bond; 

AND WHEREAS the vendor has agreed with the purchaser 
for the sale to him of the said land free from encumbrances for 

the sum of Rs.-of which the sum of Rs.-has been 

agreed to be retained by the purchaser for the redemption of the 
said mortgage of the said EF. 

' (3) and (4) .ire not necessary where the Tninsfer of Property Act 
applies (Vide Section 34(2), Transfer of Property Act). 
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NOW THIS DEED WITNESSES as follows:— 

1. In consideration of the price of Rs.-, out of which 

the sum of Rs.-has been paid by the purchaser to the vendor 

(the receipt of which the vendor hereby acknowledges) and the 

sum of Rs.-has been retained by the purchaser for payment 

to the said EF in pursuance of the aforesaid agreement and the 

remaining Rs.-will be paid by the purchaser to the vendor 

within three months, the vendor hereby transfers by way of sale 
to the purchaser ALL that property described in the schedule here¬ 
to TO HOLD the same to the purchaser as absolute owner. 

2. The vendor hereby covenants with the purchaser as fol¬ 
lows:— 

}. {as in Form 1). 

(3) The said premises are free from encumbrances except 
the encumbrance created by the aforesaid mortgage deed. 

(4) If the amount due to EF mortgagee on the said mort¬ 
gage bond dated-on the date of execution of this deed is 

found to exceed Rs.-the vendor will pay the excess to the 

purchaser with interest at-per cent per annum from the date 

hereof. 

3. The purchaser hereby covenants with the vendor as fol¬ 
lows:— 

(1) He will pay the said sum of Rs.-—to the vendor 

within three months from the date hereof; and 

(2) He will at all times keep indemnified the vendor and 

his estate from and against the claim of the said EF under the 
aforesaid mortgage deed dated the-. 

4. PROVIDED ALWAYS etc. {Interpretation clause as in 
Form 1). 

IN WITNESS WHEREOF etc. 

3 Sale deed where consideration partly paid, partly 
retained for creditors and partly set off 

THIS DEED OF SALE is made etc. ((ts in Form 1). 

WHEREAS the vendor borrowed Rs.—--from the pur¬ 
chaser on an interest of-per cent per annum and by a deed 
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of mortgage dated—-mortgaged the property described in 

Schedule B hereto to secure the said loan of Rs.-and interest; 

AND WHEREAS a sum of Rs.^-is now due on account 

of the said loan and interest thereon; 

AND WHEREAS the vendor being the owner of the pro¬ 
perty described in Schedule A hereto has agreed to sell and the 

purchaser has agreed to buy the said property for a consideration 
of Rs.--; 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of the said sum of Rs.-out of 

which the sum of Rs.-has been retained by the purchaser 

in full satisfaction of his claim under the aforesaid deed of mort- 
gage (from which the purchaser hereby releases the vendor and 
the said property mentioned in Schedule B~) and the sum of 

--has been retained by him for payment to the various 

creditors of the vendor whose names and particulars of whose 
debts are set forth in Schedule C hereto annexed and the balance 

of Rs.-has been paid at the time of the execution of 

this deed by the purchaser to the vendor (the receipt whereof the 
vendor hereby acknowledges) the vendor hereby transfers etc. 
((35 in Form 2). 

2. The vendor hereby covenants etc. (<7S itt for/;? 1). 

3. The purchaser hereby covenants with vendor as fol- 
follows:— 

(1) the purchaser will pay the sum of Rs.-to the various 

creditors of the vendor named in the Schedule C hereto and will 
at all times hereafter keep indemnified the vendor and his estate 
from and against the claims of such creditors to the extent of the 
amounts respectively mentioned against the name of each in the 
said Schedule C. 

4. In consideration of the transfer by the vendor herein¬ 
before contained the purchaser hereby releases the vendor and his 

estate from every obligation concerning the said sum of Rs.-- 

lent by the purchaser to the vendor as hereinbefore recited and 

• If the property mortgaged is the same which is sold, Form 33 
may be adopted. 
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any interest thereon whether such obligation is imposed by the 
deed of mortgage hereinbefore recited or not. 

5. PROVIDED ALWAYS etc. {as 3 in Form 1). 

IN WITNESS WHEREOF etc. 

4—Sale deed when part of consideration is paid 
before execution and part is agreed to be 

paid after registration 

THIS DEED OF SALE etc. {as in Form 1). 

WITNESSES as follows:— 

1. In consideration of the sum of Rs. 10,000 part of the 
price of Rs. 65,000 paid before the execution of this deed by the 
purchaser to the vendor (the receipt of which the vendor hereby 
acknowledges) and of the sum of Rs. 5 5,000 being the remainder 
of the said price to be paid by the purchaser to the vendor within 
two months from the registration of this deed, the vendor as 
owner hereby transfers etc. (rts in Form 2). 

2. The vendor hereby covenants with the purchasers as fol¬ 
lows:— 

(1) and (2) (/7s in Form 1). 

(3) The said premises are free from encumbrances, charges, 
claims and liens except the lien in favour of the vendor in respect 
of the sum of Rs. 5 5,000 being the unpaid balance of purchase 
money due hereunder. 

3. The purchaser hereby covenants with the vendor that he 
the purchaser will pay to the vendor within two months of the 
registration of this deed the sum of Rs. 5 5,000. 

4. PROVIDED etc. (as 3 in Form 1). 

IN WITNESS WHEREOF etc. 

The Schedule herein referred to. 

5—Sale deed where a portion of the price is left for 

a creditor (who is also a party to the sale deed) 

THIS DEED OF SALE made the-day of- 

BETWEEN AB etc. (hereinafter called "the vendor”) of the first 
part AND CD etc. (hereinafter called "the creditor”) of the 
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second part AND EF etc. (hereinafter called "the purchaser”) of 
the third part. 

WHEREAS the vendor being the owner of the property 
described in the schedule hereto has agreed to sell and the pur¬ 
chaser has agreed to buy the said property for the sum of Rs.-; 

AND WHEREAS the purchaser being unable to pay more 

than Rs.-of the said purchase money at the date of these 

presents, and the vendor being indebted to the creditor to the 

extent of Rs.-and upwards it has been agreed between the 

vendor and the purchaser that the purchaser shall pay the balance 

of the said purchase money, namely, Rs.-to the creditor in 

part discharge of the vendor’s said debt to the creditor together 
with interest at the rate of-per cent per annum till pay¬ 

ment. 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of the sum of Rs.-paid by the 

vendor to the purchaser on or before the date hereof (the receipt 

of which is hereby acknowledged) and of the sum of Rs.- 

to be paid by the purchaser with interest at the rate aforesaid to 
the creditor for the credit of the vendor in the manner hereinafter 
agreed the vendor hereby transfers etc. (as in Vorm 2). 

2. The vendor hereby covenants with the purchaser etc. 
(t/s in Form 1). 

3. The purchaser hereby covenants with the vendor that 

the purchaser will pay to the creditor the said sum of Rs.- 

within-years from the date of these presents and will in the 

meantime pay to the creditor interest thereon or on so much 
thereof as may for the time being remain unpaid at the rate of 

-per cent per annum and will indemnify the vendor from any 

claim or demand in respect of the same or any part thereof. 

4. The creditor hereby covenants with the vendor that if 
the purchaser pays to the creditor interest at the rate aforesaid 

upon the said sum of Rs.-and pays the whole of the said 

sum to the creditor within the term of-years from the date 

of these presents the creditor will not require payment from the 
vendor of the said sum of Rs,-or any interest thereon 
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will give the vendor credit for such payments on account for dis¬ 
charging in part the vendor’s debt to the creditor. 

5. The vendor hereby covenants with the creditor that if 
the purchaser makes default in paying the said sum or in paying 
interest thereon in accordance with the covenants hereinbefore 
contained the vendor will himself pay such sum to the creditor 
or so much thereof as may be unpaid together with interest at the 
rate aforesaid. 

6. PROVIDED ALWAYS and it is hereby agreed between 
the vendor and the purchaser that nothing herein contained shall 
affect or amount to a release of the charge to which the vendor 

is entitled under the law for the said sum of Rs.-or such 

part thereof as may remain unpaid and for interest thereon at the 
rate aforesaid until the said sum with interest has been paid in 
full by the purchaser as hereinbefore provided. 

7. PROVIDED ALSO etc. (rts 3 in Form 1). 

IN WITNESS WHEREOF etc. 

6 —Sale deed—Consideration agreed to be paid 

in a particular way 

THIS DEED OF SALE is made etc. (rts in Form 1). 

WITNESSES as follows:— 

1. In consideration of the sum of Rs.-agreed to be 

paid by the purchaser to the vendor in the manner hereinafter 
provided the vendor as proprietor hereby transfers etc. (rfs in 
Form 2). 

2. The vendor hereby covenants etc. (tis in Fortn 1). 

3. The purchaser hereby covenants with the vendor as fol¬ 
lows:— 

(1) That he will pay the aforesaid consideration of Rs.- 

etc. (Describe the mode of payment agreed upon). 

4. (As 3 in Form 1). 

IN WITNESS WHEREOF etc. 

7—Sale deed by benamidar and beneficiary 

THIS DEED OF SALE is made on the-^day of-- 

BETWEEN AB etc. (hereinafter called "the benamidar”) of the 
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first part AND CD etc. (hereinafter called '‘the vendor”) of the 

second part AND EF etc. (hereinafter called “the purchaser”) of 
the third part. 

WHEREAS the property described in the schedule hereto 
was purchased by the vendor from one XY under a deed of sale 
dated but as the vendor was then in Government service and 
under the rules of his service was not competent to make the 
purchase, the purchase was made fictitiously in the name of the 
benamidar for and on behalf of the vendor, 

(or, WHEREAS as the benamidar hereby admits the pro¬ 
perty described in the schedule hereto really belongs to the vendor 
although the name of the benamidar is fictitiously recorded in the 
revenue records as the owner thereof); 

AND WHEREAS the vendor has agreed with the purchaser 
to sell the said property to him for the sum of Rs.-; 

AND WHEREAS the benamidar has, at the request of the 
vendor agreed to join in the sale of the said property for the pur¬ 
pose of perfecting the title of the purchaser thereto; 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said agreement and in consideration 

of the said sum of Rs.-paid before the execution hereof by 

the purchaser to the vendor (the receipt whereof the vendor hereby 
acknowledges) the vendor hereby transfers to the purchaser and 
at the request of the vendor the benamidar hereby releases to the 
purchaser ALL that etc. {as in Form 2), 

The vendor hereby covenants with the purchaser {as 1 in 
Form 1). 

3. The benamidar likewise covenants with the purchaser 
that the said premises shall be quietly entered upon and held and 
enjoyed and the rents and profits received by the purchaser with¬ 
out any interruption by him or any one claiming through or under 
him. 

4. The vendor and the benamidar respectively each for him¬ 
self but not for the other covenants with the purchaser that he 
will at the cost of the person requiring the same execute and do 
every assurance or thing necessary for further or more perfectly 
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assuring the said premises to the purchaser, his heirs or assigns as 
by him or them shall reasonably be required. 

5. PROVIDED ALWAYS {as 3 in Form 1). 

IN WITNESS WHEREOF etc. 

8—Sale deed by a pardanashin lady under the terms 

of a compromise in lieu of a decree 

THIS DEED OF SALE is made etc. (<« in Form 1). 
WHEREAS— 

(1) In suit No.-of-pending in the Court of the 

-a joint decree was passed on the-in favour of EF, 

GH, JK and the purchaser against the vendor and her deceased 

husband for Rs.-with costs and interest from the date of 

suit upto date of realization; 

(2) By virtue of the consent decree passed by the Court 

of-in Suit No.-of-in re: EF and 4 others versus 

CD, the purchaser became solely and wholly entitled to realize 

the money due under the decree passed in Suit No.-of- 

aforesaid; 

(3) The said husband of the vendor having since died the 
vendor became the heir and owner of the property left by him; 

(4) On the-the purchaser applied for execution of 

the decree in Suit No.-of-aforesaid against the vendor 

for Rs.-; 

(5) The vendor after consultation with her near relations 
and legal advisers and after fully understanding and realizing the 
effect of the transaction on her interest and considering it to be 
for her benefit entered into a compromise with the purchaser 
whereunder the aforesaid decree was agreed to be satisfied by the 
vendor executing in favour of the purchaser this sale deed ii? 
respect of the property mentioned in the schedule hereto in full 
satisfaction of the amount of the aforesaid decree; 

(6) The said compromise has been embodied in a petition 

dated-presented jointly by the vendor and purchaser to the 

court of the-and duly verified by the presiding officer of the 

said court on the 


9 
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NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the agreement in the said compromise and 

in consideration of Rs.-credited by the purchaser towards 

full satisfaction of his aforesaid decree the vendor hereby transfers 
to the purchaser etc. (r/s in Form 1). 

2. The vendor hereby covenants etc. {as in Form 1). 

3. The purchaser hereby covenants with the vendor that he 
will immediately after the registration of this deed certify satis¬ 
faction of the said decree to the Court in which the said execution 
application is pending. 

4. PROVIDED ALWAYS etc. {as 3 in Form 1). 

IN WITNESS WHEREOF etc. 

9—Sale deed by attorney^ 

THIS DEED OF SALE is made etc. (ds in Form 1). 

WHEREAS the vendor is the owner of the property described 

in the schedule hereto under a deed of sale dated the-executed 

by one EF; ^ 

AND WHEREAS the vendor by a deed dated the-and 

registered at the office of-on the-appointed XY 

his attorney to sell the said property to receive and give receipt 
for the purchase money thereof and to execute and present for 
registration a deed of sale thereof; 

AND WHEREAS the vendor by the said XY his attorney 
has agreed with the purchaser for the sale to him of the said pro¬ 
perty for the sum of Rs.-; 

NOW THIS DEED WITNESSES as follows:— 

1. That in pursuance of the aforesaid agreement and in 

consideration of Rs.-paid by the purchaser to the said XY 

as such attorney as aforesaid (the receipt of which the vendor by 
the said XY hereby acknowledges) the vendor by the said XY as 
such attorney .is aforesaid hereby trarwfers etc. (rts in Form I)- 

2. The vendor by the said XY as such attorney as aforesaid 
hereby covenants with the purchaser as follows:— 

Etc. {as in Form I). 

^ The sale should be in the name of the vendor and npt in that of 
his attorney. 
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10—Sale by guardian of a minor 

THIS DEED OF SALE is made on the-BETWEEN 

AB etc. a minor acting through XY etc. his mother and natural 
guardian (or, his guardian appointed by the District Judge of 

-by an order dated-) (hereinafter called "the 

vendor”) of the one part AND CD etc. (hereinafter called "the 
purchaser”) of the other part, 

WHEREAS the vendor is the owner of the property des¬ 
cribed in the second schedule hereto; 

AND WHEREAS the vendor is a minor and is hereby in¬ 
debted to the several persons named in the first schedule hereto 
and the burden of interest on the said debts is increasing; 

AND WHEREAS in order to pay off the said debts the said 
XY has agreed on behalf of the vendor to sell to the said CD the 
property described in the second schedule hereto for the sum of 

Rs.-(AND, WHEREAS the District Judge of-has 

by an order dated-permitted the said XY to make the said 

sale). 

NOW THIS DEED WITNESSES as follows:— 

1. (As in for;;/ 9, substituting "guardian’* for "attorney”). 

2. The said XY for and on behalf of the vendor hereby 
covenants with the purchaser as follows:— 

(1) The vendor is the owner of the property described in 
the said schedule and is competent to transfer the same.^ 

(2) and (3) (as 1 and 2 in FOrin 1). 

(3) Interpretation Clause (<;s in Form 1). 

11—Sale by a person on his own behalf and as 

guardian of a minor 

THIS DEED OF SALE is made on the-BETWEEN 

AB etc. and CD etc. a minor acting by his guardian the said AB 
(hereinafter jointly called "the vendors”) of the one part AND 
XY etc. (hereinafter called "the purchaser”) of the other part, 

^ This may be required from the guardian personally as the sale being 
made by a guardian there is no implied covenant for title by the vendor 
under Section 55(2), Transfer of Property Act. 
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WHEREAS the vendors are joint owners of the property 
described in the schedule hereto; 

AND WHEREAS the said CD is a minor and the said AB is 
the certificated guardian of his property appointed by order of 
the District Judge of-dated-; 

AND WHEREAS the said AB acting for himself and as 
guardian for the said CD has agreed with the purchaser for the 
sale to him of the property described in the schedule hereto for 
the price of Rs.^-; 

AND WHEREAS the District Judge of-has by an 

order dated the-permitted the said AB to make the said sale 

in respect of the share of the said CD; 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the aforesaid agreement and in consi¬ 
deration of the sum of Rs.-paid by the purchaser to the said 

AB (the receipt of which the vendors hereby acknowledge) the 
vendors hereby transfer etc. (as in Vorm 1). 

2. As in Form 10, substituting “acting for himself and as 
guardian of the said CD*' for “for and on behalf of the vendor.” 

3. (As in Form 1). 

12—Sale on behalf of a lunatic 

THIS DEED OF SALE is made on the-BETWEEN 

AB etc. a lunatic acting through XY etc. manager of his estate 
(hereinafter called the vendor) etc. (<7S in form 1). 

WHEREAS by an inquisition taken before the District 
Judge of Agra, the vendor was found to be a lunatic and by order 

of the said Judge dated-the said XY was appointed to be 

the manager of his estate. 

AND WHEREAS it is necessary to raise a sum of Rs.- 

to pay off the debts of the vendor which amount approximately 
to Rs.-and to defray the necessary expenses for the main¬ 

tenance and support of the vendor and his family. 

AND WHEREAS by an order dated the-the said District 

Judge has authorised the said XY to raise the said sum of Rs.-- 

by sale of the property of the vendor described in the schedule 
hereto. 
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AND WHEREAS the said XY has agreed to sell to the pur¬ 
chaser the said property for the sum of Rs.-. 

NOW THIS DEED WITNESSES as follows:- 

(1) In pursuance of the said agreement and the order afore¬ 
said and in consideration of the sum of Rs.-paid by the 

purchaser to the said XY as such manager as aforesaid (the receipt 
of which the vendor by the said XY hereby acknowledges) the 
vendor acting by the said XY as such manager as aforesaid here¬ 
by transfers to the purchaser ALL that etc. (as in form No. 1). 

(2) The said XY etc, (tfs m Form No. 10). 

13 Sale by Court of Wards in United Provinces 


THIS DEED OF SALE is made on the 


-BETWEEN 


the court of Wards for the United Provinces of Agra and Oudh 

charged as such with the property of AB etc. of the one part 

AND XY etc. (hereinafter called ‘'the purchaser”) of the other 
part, 

WHEREAS the said AB being the owner of the property 

described in the schedule hereto was disqualified from managing 

bis property under Section-- (or, made an application under 

Section 10) of the United Provinces Court of Wards Act, 1912 

and the said Court of Wards (hereinafter called “the vendor”) 

by C. O. No.-dated-assumed superintendence of his 

property; 

AND WHEREAS the vendor considering it to be for the 
advantage of the said AB and in order to pay off the debts due 
fmm the said AB’s estate has agreed with the purchaser to sell to 

him the property described in the schedule hereto for Rs.-: 

(AND WHEREAS as the vendor hereby certifies the said 
AB has given his consent to the said sale; or, AND WHEREAS 
as the vendor hereby certifies the debts and liabilities under which 
the property of the said AB is charged are such as to render their 
iquidation within a reasonable time impracticable and the release 

• is necessary if the charge has been assumed under Section 10 

oiurr L ® major, on his own application. In such cases the 

nr « \ ''^ards has no power to sell except with the consent of the ward 
or on the ground of heavy debts and liabilities. 
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of the property is inexpedient owing to contracts or engagements 
entered into or liabilities undertaken during the superintendence 
of the vendor); 

NOW THIS DEED etc. 

1 and 2 {as in Form 1). 

3. PROVIDED ALWAYS and it is hereby agreed that 
wherever such an interpretation would be requisite in order to 
give any contract or covenant herein contained the fullest possible 
effect or scope the expression “the vendor” hereinbefore used in¬ 
cludes all persons and the heirs, representatives, successors and 
assigns of each and every person upon whose behalf the vendor 
IS now entitled to contract or to accept the benefit of a contract 
in relation to the transaction herein contained, whether such per¬ 
sons are named herein or not, and the expression “the purchaser” 

hereinbefore used includes his heirs, representatives, successors and 
assigns. 

IN WITNESS WHEREOF etc. 

14—Sale of joint family property by father for a 
legal necessity and antecedent debt 

THIS DEED OF SALE is made on etc. (as in Form 1). 

WHEREAS— 

(1) The vendor and his minor sons EF, GH and JK form a 
joint Hindu family governed by the Mitakshara school of Hindu 
Law; 

(2) The property mentioned in the schedule hereto is the 
joint ancestral property of the said family; 

(3) The vendor also carries on the business of Khandsal 
(sugar manufacture) which is his ancestral business; 

(4) For the purpose of the said business the vendor borrowed 

Rs.- from the purchaser on a promissory note dated the 

■ and the amount of the said loan with interest now due to 
the purchaser comes to Rs.-; 

(J) The vendor is now in need of Rs.-for the follow¬ 
ing purposes viz., Rs.^—-for the marriage of his daughter XY 

to be celebrated in the month of-next, Rs.-for pay¬ 

ment of Government revenue in respect of' the said family’s 
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zamindari share in villages-, and Rs.-for the preliminary 

expenses of sending his son GH to England for education in 
Electrical engineering; and 

(6) As there is no other means of raising the said money the 
vendor has, in order to pay off the said loan and to raise a sum 

of Rs.-for the above mentioned purposes, agreed with the 

purchaser to sell to him the said property described in the schedule 
hereto for the siim of Rs.—-; 

NOW THIS DEED WITNESSES as follows:- 

1. In consideration of the sum of Rs.-due to the 

purchaser on account of the said loan (from which the purchaser 
hereby releases the vendor) and of the sum of Rs.-to be 

paid by the purchaser to the vendor at the time of registration of 
this deed, the vendor hereby transfers etc. {as w Form 2). 

2. (As m Form 1). 


15—Sale by manager of joint family, other 

members joining 

THIS DEED OF SALE is made on the-day of_ 

BETWEEN AB etc,. EE etc., GH etc. .nd JK etc., a minor .rcting 
through the said AB. the manager of his joint family (hereinafter 
ca ed "the vendors”) of the one part AND CD etc. (hereinafter 
called "the purchaser”) of the other part, 

WHEREAS— 

(1) LM was the common ancestor. He had two sons X and 
Z both now dead. The said AB and EF are the sons of the said 
A and the said GH and JK arc the sons of the said Z; 

(2) The said AB, EF, GH and JK form a joint Hindu family 

governed by the Mitakshara school of Hindu law and the said 
Ad is the manager; 

(3) (As 2 in Form 14). 

(4) The said family also owns and carries on through the 
said AB an ancestral business of Khandsal- 

vender-” "the said AB" for "the 


39 
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(6) (As 5 in Form 13, substituting "the vendors” for “the 
vendor”, "the said AB’s daughter for "his daughter” and "the said 
GH” for "his son GH”). 

Rest as in Form 13, substituting "vendors” for "vendor” 

1 6 —Sale by a Hindu widow having a life interest 

THIS DEED OF SALE is made etc. (« in Form'l). 
WHEREAS— 

(1) The zamindari property described in Schedule A be¬ 
longed to the vendor’s deceased husband XY; 

(2) The said XY had hypothecated the said property in 

favour of one Z under a deed of mortgage dated-for a sum 

of Rs.—-borrowed on interest at the rate of-per cent 

per annum; 

(3) The said XY has died leaving the vendor as his heir; 

(4) The amount now due to the said Z under the aforesaid 

deed of mortgage is Rs.-; 

(5) The annual income from the entire property of the said 

XY now in possession of the vendor is Rs.-which is not 

sufficient even for the payment of the annual interest accruing due 
on the said debt and there is no other source of income to the 
vendor; 

(6) Besides the said zamindari property, the said XY has left 
a residential house in which the vendor now resides and a piece 

of land situate at-and described in Schedule B hereto which 

is lying vacant and yields no profit and is of no use to the vendor; 

(7) The vendor considers that it would be to the advantage 
of the estate of the said XY if the aforesaid debt of the said Z 
is paid off by sale of the land described in Schedule B hereto and 
the residential house and the said zamindari property saved there¬ 
by; 

(8) The vendor has, therefore, agreed with the purchaser to 

sell to him the said land described in Schedule B hereto for the 
sum of Rs.^-and to leave the whole of the said considera¬ 

tion with the purchaser for payment to the said Z; 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of the sum of Rs.-retained by the 
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purchaser for payment to the said Z the vendor hereby transfers 

the plot of land measuring-situate at-and described 

in Schedule B TO HOLD the same to the purchaser as absolute 
owner; 

2. The vendor hereby covenants {as in ¥orm 1). 

3. The purchaser hereby covenants with the vendor that he 

will at all tunes keep indemnified the vendor and his estate from 

and against the claim of the said 2 under the aforesaid deed of 

mortgage dated-PROVIDED THAT it is hereby agreed 

that if the sum due to the said Z under the said deed of mortgage 

on the date of this sale deed is found to be in excess of the said 

sum of Rs. the vendor and not the purchaser will be liable 

to pay the said excess and the guarantee of the purchaser shall not 

extend to such excess or to any interest accruing due on such 
excess; 

4. Interpretation clause—(tfs in Form I). 

IN WITNESS WHEREOF etc. 

1 ^ Ditto, with the consent of the reversioner 

this deed of sale is made on the-day of__ 

BETWEEN AB etc. (hereinafter called "the vendor”) of the first 

(hereinafter 

called the purchaser”) of the third part, 

WHEREAS- 

(l)-(6) (rts in Form 15). 

(7) The said PQ is the nearest reversioner of the said XY 
and has given his consent to the proposed sale; 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of etc. (.s Form 16) the vendor, with 
the consent hereby testified of the said PQ, hereby transfers etc. 

{Rest as in Form 16) 



Sale by several joint owners (tenants in 
common or joint tenants) 


this deed of SALE is made {as in Form 1). 

WHEREAS the vendors arc owners of rli 

owners of the property described 
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in the schedule hereto as tenants in common in equal shares (or, 
as joint tenants) and they have agreed to sell the same to the 
purchaser at the price of Rs.-; 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of Rs.-paid by the purchaser to 

the vendors (the receipt of which the vendor hereby acknowledges) 
each of them the vendors so far as relates to his own share estate 
or interest in the property hereby sold (but so as to make each 
of them liable by way of damages in respect of every breach of 
implied covenant to the extent of one-third only of such dam¬ 
ages) hereby transfers etc. 

(Rest (IS ill other forms). 

19—Sale of insolvent’s property by an Official 

Receiver 

THIS DEED OF SALE is made on the-BETWEEN 

AB etc. Official Receiver for the district of-(hereinafter 

called "the vendor”) of the one part AND CD etc. (hereinafter 
called "the purchaser”) of the other part, 

WHEREAS on the date of the order next hereinafter re¬ 
cited XY etc. was absolute owner of the property'described in the 
schedule hereto; 

AND WHEREAS by an order of the District Judge of- 

made on the-day of-the said XY was adjudicated 

insolvent and the vendor was appointed receiver of his estate; 

AND WHEREAS the vendor as such receiver as aforesaid has 
agreed to sell the said property to the purchaser at the price of 
Rs.--- 

NOW THIS DEED WITNESSES that in pursuance of the 

aforesaid agreement and in considcr.ition of Rs.-paid by the 

purchaser to the vendor (the receipt of which the vendor here¬ 
by acknowledges) the vendor as official receiver and in virtue of 
the powers conferred on him by law in this behalf hereby transfers 
etc. (Rest as usual). 
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20—Sale by liquidator of a Company in voluntary 

liquidation*^ 

THIS DEED OF SALE is made on the-day of-- 

BETWEEN the-Company Limited in liquidation (herein¬ 

after called "the Company”) acting through AB etc. its Liquida¬ 
tor of the one part AND CD etc. (hereinafter called "the pur¬ 
chaser”) of the other part, 

WHEREAS at an extraordinary General meeting of the mem¬ 
bers of the Company held on the-day of-, it was 

resolved by a special resolution duly passed that the Company 
should be wound up voluntarily and the said AB was appointed 

the Liquidator of the Company for the purpose of such winding 
up; 

AND WHEREAS the creditors of the Company at a duly 

convened meeting held on-passed a resolution confirming 

the appointment of the Liquidator; 

AND WHEREAS the land described in the schedule hereto 
is the property of the Company and the said AB as such Liquida¬ 
tor as afoicsaid and on behalf of the Company has agreed to sell the 
said land to the purchaser for Rs.-; 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of Rs.-paid by the purchaser to 

the said AB as such liquidator as aforesaid (the receipt of which 
the said AB on behalf of the Company hereby acknowledges) the 


In spite of a winding up, whether voluntary or by order of the 
Court, the property of the Company remains vested in the Company 
and docs not vest in the Liquidator or Official liquidator. The sale 
should therefore be in the name of the Company and not the liquidator, 
though It IS made through the liquidator. The liquidator should, there¬ 
fore, not be made a party to the deed. An official liquidator cannot sell 
the Company’s property except with the sanction of Court (Section 179 
Companies Act), but a liquidator of a Company in voluntary liquidation 
niay sell without any such sanction (Section 207). A covenant to the 
effect that the Liquidator has done nothing to charge or encumber the 
estate and one about production of title deeds arc added but they .ire 
implied by Section 5 5(2) and Section 55(3) Proviso. They should be 
added where Transfer of Property Act docs not apply. For form sec 
INo. 10 on page 575, and Forms on pages 572—573. 
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Company acting by the said AB hereby transfers etc. (Rest as 
in other deeds). 

21—Ditto in compulsory liquidation 

THIS DEED etc. (as in the last precedent). 

WHEREAS by an order dated the-passed by the 

Hon’ble Mr. Justice-. a Judge of the High Court at- 

in the matter of the company it was ordered that the company be 
wound up by the Court under the provisions of the Indian Com¬ 
panies Act, 1913 and the said AB was duly appointed liquidator 
of the Company for the purpose of such winding up; AND 

whereas by an order dated the-the said Hon’ble Mr. Justice 

authorised the said AB to effect a sale of the property described 
in the schedule hereto belonging to the Company by private 
contract and for the price of Rs.-. 

AND WHEREAS the said AB in the name and on behalf of 
the Company has agreed with the purchaser for the sale to him 
of the said property described in the schedule hereto for the sum 
of Rs.-, 

NOW THIS DEED WITNESSES (as in the last precedent). 

22—Sale deed by Treasurer, Charitable Endowments 

THIS DEED OF SALE is made etc. (as in Form 1). 

WHEREAS the property described in the schedule hereto and 
forming part of the Moradabad High School Endowment Trust 
Fund was vested in the vendor by the Government of the United 
Provinces of Agra and Oudh by G. O. No.-dated- 

AND WHEREAS the said Government by G. O. No.- 

dated-authorized the vendor under Section 10 of the 

Charitable Endowments Act, 1890, to sell the said property 
through the Collector of Moradabad; 

AND WHEREAS the vendor acting through the Collector 
of Moradabad has agreed to sell and the purchaser has agreed to 

purchase the said property for the sum of Rs.-which sum 

has been deposited by the purchaser in the Government Treasury 
at Moradabad to the credit of the vendor; 
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NOW THIS DEED WITNESSES that in consideration of 

Rs.-paid by the purchaser as aforesaid (the receipt of which 

the vendor hereby acknowledges) the vendor transfers etc. 

23—Sale by trustees 

THIS DEED OF SALE is made on the-day of- 

BETWEEN AB etc., CD etc., EF etc. trustees of the King George 
Charitable Hospital, Agra (hereinafter called "the vendors”) of 
the one part AND GH etc. (hereinafter called "the purchaser”) 
of the other part, 

WHEREAS— 

(1) Under a deed of sale dated-, PQ, RS and TU 

the then trustees of the said King George Charitable Hospital, 
Agra (hereinafter called "the said hospital”) purchased from one 

XY the land described in the schedule hereto for Rs.-from 

the funds of the said hospital and the said land vested in the said 
trustees in trust for the general purposes of the said hospital; 

(2) By an order of the District Judge, Agra, dated- 

the said trustees were removed from the trusteeship of the said 
hospital and the vendors were appointed trustees thereof and the 
whole of the property of the said trust including the said land 
vested in the vendors; 

(3) The said land was purchased for extending the eye-ward 

of the said hospital but at a general meeting of the governors of 
the said hospital who were appointed by the aforesaid order of the 
District Judge dated-for the management and administra¬ 

tion of the hospital affairs it was unanimously resolved that an 
eye-ward was no longer required and that the said land was not 
required for any other purpose of the said hospital and that it was 
for the benefit of the said hospital that the same should be sold; 

(4) The said District Judge of Agra has by an order dated 
-authorized the vendors to sell the said land; and 

(5) The vendors have therefore agreed to sell the said land 

to the purchaser for Rs.-; 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said agreement and in consideration 
of Rs. -paid by the purchaser (the receipt of which the 
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vendors hereby acknowledge) the,vendors under the direction of 
the said Governors and under the said authority of the said Dis¬ 
trict Judge of Agra and as trustees hereby transfer to the purchaser 
etc. m Form 2). 

(Rcs^ as usual). 


24 Sale by one tenant in common or joint tenant 

to another 

This deed of sale is made etc. (iis hi Form 2). 

WHEREAS under a will dated the-or XY who died 

on the-and whose said will was proved in the Court of the 

District Judge of-on the-the parties arc owners in 

possession of the property described in the schedule hereto as 
tenants in common in equal shares (or, as joint tenants); 

AND WHEREAS the vendor has agreed to sell his share and 
interest in the said property to the purchaser at the price of 
Rs.- 

NOW THIS DEED WITNESSES as follows:— 


1. In consideration of the sum of Rs.-paid by the 

purchaser to the vendor (the receipt of which the vendor hereby 
acknowledges) the vendor hereby (//; case of tenant in common) 
transfers, (or, in the case of joint tenant, releases and transfers) 
to the purchaser ALL the said estate and interest of the vendor 
of and in ALL that property described in the schedule hereto 
TO HOLD the same to the purchaser absolutely to the intent 
that the purchaser may henceforth become the sole and absolute 
owner of the said property freed from any estate or right of the 
vendor therein. 


(Rest as usual). 


2 5—Sale to several persons purchasing as tenants 
in common—(in equal or unequal shares) 

THIS DEED OF SALE is made etc. (as in Form 2). 

WHEREAS the vendor is owner of the property described 
in the schedule hereto and has agreed to sell the same to the pur¬ 
chasers for Rs.-; 
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[7/ the Sale is to be made in unequal shareSy AND WHEREAS 
the purchasers have provided the said purchase money in the shares 

and proportions following namely, the said AB R’s.-, the 

said CD Rs.-, and the said EF Rs.- and have requested 

that the said property should be transferred to them in the shares 
hereinafter appearing]. 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of Rs.-paid to the vendor by the 

purchasers in equal shares (or, in the proportions hereinbefore 
mentioned) (the receipt of which is hereby acknowledged) the 
vendor hereby transfers to the purchasers ALL that property des¬ 
cribed in the schedule hereto TO HOLD the same to the purchasers 
as absolute owners in equal shares (or, in the following undivided 
shares that is to say the said AB one-half and the said CD one- 
third and the said EF one-sixth). 

(Rest as usual). 

26—Sale deed when different portions of properties 

are sold to different purchasers 

THIS DEED OF SALE is made etc. (as in Form 2). 

WHEREAS the vendor being owner of the property des¬ 
cribed in the first schedule hereto has agreed with the purchasers 
for the sale to them of the said property in different portions as 
detailed against the names of the several purchasers in Column 2 
of the second schedule hereto for the prices respectively specified 

in Column 3 thereof, the total of which is Rs.-; 

NOW THIS DEED WITNESSES that in pursuance of the 

said agreement and in consideration of the total sum of Rs._ 

paid before the execution of these presents by the purchasers in 
the proportions specified against their names in column 3 of the 
second schedule hereto (the receipt of which the vendor hereby 
acknowledges) the vendor hereby transfers to the purchasers ALL 
that property described in the first schedule hereto TO HOLD 
the same to the purchasers in separate portions as specified against 
the names of the several purchasers in column 2 of the second 
schedule hereto, the position of each of such portion being more 
clearly delineated on the map hereto annexed by the area of such 
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portions shown thereon in separate colours specified against the 
name of each purchaser in column 4 of the second schedule hereto. 

{Covenants as usual). 

IN WITNESS WHEREOF etc. 

The first schedule herein referred to. 

(Description of the whole property). 

The second schedule herein referred to. 

Names of Portions of Price paid by Colour by which the 
purchasers, property each purchaser. portion of each is 

sold to each shown on the 

purchaser. annexed map. 

27—Sale to sub-purchaser^ 

THIS DEED OF SALE is made on the-day of- 

BETWEEN AB etc. (hereinafter called "the vendor") of the first 
part AND CD etc. (hereinafter called the "the purchaser”) of the 
second part AND EF etc. (hereinafter called “the sub-purchaser”) 
of the third part; 

WHEREAS the vendor being the absolute owner of the pro¬ 
perty described in the schedule hereto has agreed to self the same 
to the purch.ascr for Rs. 5,000 and the purchaser has agreed to 
rose!! the same to the sub-purchaser for Rs. 6,000; 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of Rs. 5,000 paid by the sub-purchaser 
to the vendor under the direction of the purchaser and of Rs. 1,000 
paid by the sub-purchaser to the purchaser (the receipt of which 
sums respectively the vendor and the purchaser hereby acknow¬ 
ledge) the vendor, by the direction of the purchaser, hereby trans¬ 
fers, and the purchaser hereby confirms, to the sub-purchaser ALL 
that etc. TO HOLD the same to the sub-purchaser absolutely 
for ever; 

* When before the execution of a sale deed the purchaser has agreed 
to resell the property to a third person, it is unnecessary to have two 
sale deeds and the seller may be requested to execute a deed in favour 
of the sub-purchaser in this form. 
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{Covenants a$ usual between vendor and sub-purchaser). 
The purchaser need not enter into any covenants except the fol- 

"The purchaser covenants with the sub-purchaser that the 
purchaser has not created any encumbrance or charge on the said 
property.” 

28—Sale deed of Government land purchased by 
the purchaser at an auction sale 

THIS DEED OF SALE is made on the-day of-- 

BETWEEN the Governor of Bengal (hereinafter called "the 
vendor”) of the one part AND CD etc. (hereinafter called "the 
purchaser”) of the other part. 

WHEREAS— 

(1) The land described in the schedule hereto vests in the 
State of Bengal for the purpose of the Government of Bengal; 

(2) The said land was put up to auction sale by the Collector 

of-district on behalf of the Government of Bengal and 

the purchasers bid of Rs.-being the highest was accepted; 

(3) The said sale has been confirmed by the said Govern¬ 
ment by G. O. No.-dated---; 

(4) The purchaser has deposited the said sum of Rs.- 

into the Government Treasury at-to the credit of the said 

Government; 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said auction sale and in consideration 

of the sum of Rs.-paid by the purchaser as aforesaid (the 

receipt of which the vendor hereby acknowledges) the vendor 
hereby transfers to the purchaser the land described in the sche¬ 
dule hereto TO HOLD the same to the purchaser as absolute owner 
subject to the payment of such Government revenue, cesses and 
taxes as may be assessed or imposed thereon. 

2. (As in Vorm 1). 

'PROVIDED ALWAYS and it is hereby agreed that in each 
of the covenants herein contained the expression "the vendor” 
hereinbefore used includes his successors and assigns and the ex- 
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prcssion “the purchaser” hereinbefore used includes his heirs, re¬ 
presentatives, successors and assigns. 

29 —Sale of leasehold land 

THIS DEED OF SALE is made etc. {as in Form 1). 

WHEREAS the vendor is in possession of all the land des¬ 
cribed in the schedule hereto under a lease dated-granted ' 

to the vendor by EF etc. at the yearly rent of Rs.-for the 

term of-years subject to covenants by the lessee and conditions 

therein contained; 

AND WHEREAS the vendor has agreed with the purchaser 

for the sale to him for the sum of Rs.-of the land described 

in the schedule hereto and comprised in the aforesaid lease; 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of the sum of Rs.-to be paid at 

the time of the registration of this deed by the purchaser to the 
vendor, the vendor as lessee hereby transfers to the purchaser ALL 
the said land described in the schedule hereto and comprised in 
the aforementioned lease TO HOLD the same to the purchaser 

for the residue now unexpired of the said term of-^—years 

subject henceforth to the payment of the rent reserved by and the 
performance and observance of covenants and conditions on the 
part of the lessee contained in the aforesaid lease. 

2. The vendor hereby covenants with the purchaser as fol¬ 
lows:— 

(1) That the rents, covenants and conditions by and in the 
said deed of lease reserved and contained have on the part of the 
vendor been duly paid and observed and performed up to the date 
hereof and that he has done nothing to incur forfeiture or to 
invalidate the lease; 

(2) That the land hereby transferred shall be quietly entered 
into and upon and held and enjoyed either in its present state or 
by having house or bungalow built upon it without any interrup¬ 
tion or disturbance by the vendor or any person claiming through 
or in trust for him; 

(3) That the vendor will at the cost of the person requiring 
the same execute and do every such .assurance or thing necessary 



SALE OF lessee’s RIGHTS 


621 


for the further or more perfectly assuring the said property to 
the purchaser, his successors and assigns as by him or them shall 
be reasonably required. 

3. The purchaser hereby covenants with the vendor 
(FIRST) that he the purchaser will at all times hereafter during 
the subsistence of the said lease pay the yearly rent reserved by 
the said lease and observe and perform all the covenants and con¬ 
ditions contained in the said lease and henceforth on the part of 
the lessee to be observed and performed, AND (SECONDLY) 
that he will always hereafter keep indemnified the vendor from 
and against the payment of the said rent and the observance and 
performance of the said covenants and conditions and all actions, 
claims and demands whatsoever for or on account of the same 
or in anywise relating thereto. 

4. PROVIDED ALWAYS etc. (Interpretation clause— 
as hi Form 1). 

IN WITNESS WHEREOF etc. 

30—Sale of lessee’s rights in land and of proprietary 

rights in house standing thereon 

THIS DEED OF SALE is made etc. {as in Form 1). 

WHEREAS— 

(1) By a lease dated the-the land described in the 

schedule hereto was demised by the owners in favour of one XY 

for the term of ninety years from the-at the annual rent 

and on the terms and conditions specified in the said lease; 

(2) The said XY constructed a bungalow on the said land; 

(3) By a sale deed dated the-the said XY sold the 

aforesaid bungalow, out-offices and buildings standing on the said 
land and also assigned all his lessee’s rights in the said land under 
the aforesaid lease to the vendor; 

(4) The vendor has agreed with the purchaser to assign the 

said lessees rights and to sell the said bungalow, out-offices, build¬ 
ings etc. for a total price of Rs.^-; 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said agreement and in consideration 
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of the sum of Rs.-paid by the purchaser to the vendor (the 

receipt of which the vendor hereby acknowledges) the vendor 
as lessee hereby assigns to the purchaser ALL the land described 
in the schedule hereto and delineated on the plan hereto annexed 
and thereon shown as coloured red TO HOLD the same to the 
purchaser for the unexpired residue of the term of the aforesaid 
lease subject henceforth to the payment of the rent thereby re¬ 
served and to the covenants and conditions therein contained and 
on the part of the lessee to be observed and performed. 

2. In further pursuance of the said agreement and for the 
consideration aforesaid the vendor as owner hereby transfers to 
the purchaser ALL that bungalow, out-offices and buildings stand¬ 
ing upon the aforesaid land and described in the schedule hereto 
TO HOLD the same to the purchaser as absolute owner but sub¬ 
ject to such covenants in the aforesaid lease as may relate to such 
bungalow and buildings. 

3, 4 and 3. (As 2, 3 and 4 in Form 29). 

IN WITNESS WHEREOF etc. 

—Sale of leasehold (by endorsement on the lease) 

THIS DEED made on the-day of-BETWEEN 

the within named lessee AND XY etc. (hereinafter called "the 
purchaser”); 

WITNESSES that in consideration of Rs.-paid by the 

purchaser to the lessee (the receipt of which is hereby acknow¬ 
ledged) the lessee hereby assigns to the purchaser ALL that pro¬ 
perty comprised in the within written lease TO HOLD the same 
to tlic said purchaser for the residue now unexpired of the term 

of- —years within mentioned, subject to the payment of the 

rent and performance and observance of the lessee’s covenants and 
conditions reserved and contained in the within-written lease AND 
the purchaser hereby agrees to keep the lessee, his heir, executors 
and successors indemnified against the said rent, covenants and 
conditions and all such proceedings, claims and expenses in respect 
thereof. 

IN WITNESS WHEREOF etc. 
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32—Sale of leasehold, the lessor also joining to release 
the lessee and to take new covenants 
from the purchaser 

THIS DEED OF SALE is made on the-day of- 

BETWEEN AB etc. (hereinafter called ''the vendor”) of the 
first part AND CD etc. (hereinafter called "the purchaser”) of 
the second part AND EF etc. (hereinafter called "the lessor”) of 
the third part, 

WHEREAS (fls /« Forfji 29 substihitmg the words "the 
lessor” for the words "EF etc.”). 

AND WHEREAS the lessor has agreed to release the vendor 
from the rent and covenants and conditions on his part entered 
in the said lease and to accept the said rent and the performance 
of the said covenants from the purchaser; 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of etc. {as in Form 29). 

2. (As in Form 1). 

3. In consideration of the covenant by the purchaser here¬ 
inafter contained and of the premises the lessor hereby releases 
the vendor his estate and effects from all liability in respect of 
the rent reserved by and the covenants and conditions contained 
in the aforesaid lease and all claims and demands in respect of 

any breach whether present or future of any such covenant or 
conditions, 

PROVIDED that the release hereinbefore contained shall not 
affect the said covenants and conditions so far as the same arc 
binding on the said demised property and the persons from time 
to time in possession thereof but only so far as regards the per¬ 
sonal liability of the vendor, his heirs, executors and successors 
thereunder, 

PROVIDED ALSO that neither the said release nor anything 
herein contained shall prejudice or affect the right of the lessor 
or his heirs, executors, successors and assigns to re-enter upon the 
said demised property for non-payment of rent or breach of cove- 
nan^r conditions reserved and contained in the said lease;® 

The provisos may be omitted if the lessor also agrees not to enforce 
any penalty against the property on account of any past breach. 
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4. The purchaser hereby covenants with the lessor hence¬ 
forth to pay the rent reserved by the aforesaid lease on the days 
and m the manner therein provided and to observe ail the cove¬ 
nants and conditions therein contained and on the lessee’s part 
to be performed and observed and also agrees that the lessor, his 
heirs, executors, successors and assigns will have the power of re¬ 
entry pro\ ided in the said lease under circumstances therein 
stated. 



Sale of part of leasehold property held under 
one lease, rent being apportioned 


THIS DEED OF SALE is made etc. {as in Form 2). 
WHEREAS by a deed of lease dated the-day of- 


one PQ etc, demised ALL that etc. to the vendor for the term 

of-from the-at the yearly rent of Rs.- 

and subject to the covenants and conditions therein contained; 

AND \V HEREAS the vendor has agreed with the purchaser 
for tlic sale to him of the property described in the schedule here¬ 
to being part of the property comprised in the said lease for Rs.- 

subject to the yearly rent of Rs.-part of the said yearly 

rent of Rs.-—and on the terms and conditions hereinafter 

contained. 


NOW THIS DEED WITNESSES as follows:- 

1. In consideration etc. (as in Form 29) subject to the 

yearly rent of Rs.-being an .apportioned part of the said 

rent of Rs.-reserved by the lease and to the performance 

etc. {as in Form 29). 

2. Tlic vendor hereby covenants with the purchaser {as in 
Form 29). 


3. The vendor and the purchaser hereby covenant with each 
other as follows:— 

(1) The vendor will pay Rs.-and the purchaser 

Rs.-out of the said yearly rent of Rs.-reserved 

by the said lease. 

(2) The purchaser and the vendor will perform and observe 
all the covenants and conditions contained in the said le.isc and on 
the part of the lessee to be performed and observed so far as the 
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same relate to the premises hereby sold and those not hereby sold 
respectively. 

(3) The purchaser and the vendor will indemnify each other 
against all claims and demands for or on account of the nonpay¬ 
ment of the said rent and the nonperformance of the said cove¬ 
nants and conditions so far as they relate to the portions of the pro¬ 
perty comprised in the said lease belonging to them respectively. 

(4) All moneys which may become payable either to the 
vendor or the purchaser under the respective covenants of indem¬ 
nity hereinbefore contained shall be a charge on the portion of the 
property comprised in the lease belonging to the other of them. 

(5) Interpretation clause— in Form 1 ). 

34 Ditto when rent is apportioned with the 

consent of the lessor 

THIS DEED OF SALE is made on the-day of^_- 

BETWEEN AB etc. (hereinafter called 'The vendor”) of the first 

part AND CD etc. (hereinafter called "the purchaser”) of the 

second part AND XY etc. (hereinafter called "the lessor”) of 
the third part, 

WHEREAS (as in Vorm 33, substituting the words "the 
lessor” for "one PQ etc.”); 

AND WHEREAS the vendor has agreed with the purchaset 
or sale to him of the property described in the schedule hereto 
being part of the property comprised in the said lease for Rs._; 

AND WHEREAS it has been agreed between the vendor 
and purchaser with the consent of the lessor that the said yearly 
rent of Rs-reserved by the said lease should be appor¬ 

tioned between the part of the demised property sold to the pur¬ 
chaser and that remaining with the vendor in the manner here- 
inafter appearing; 

NOW THIS DEED WITNESSES as follows:- 

L (As in Form 33). 

2 . (As in Form 29). 

3. The parties hereto hereby agree as follows;— 

(1) The yearly rent reserved by the said lease shall be 
apportioned m such manner that Rs.-shall henceforth be 

40 
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payable in respect of the property hereby sold ahd Rs.-Iti 

respect of the remaining property comprised in the said lease and 
the covenants and conditions on the part of the lessee contained in 
the said lease shall be so read that no breach of any covenant or 
condition on the part of the vendor shall give rise to any right 
of re-entry on the premises hereby sold to the purchaser. 

(2) The rights, powers and remedies conferred on the lessor 
by the lease or otherwise shall continue in full force, but shall 
extend and apply to the hereby apportioned part of the said 
rent and the said several parts of the property for which such 
apportioned parts of the rent arc hereby expressed to be payable as 
fully as they applied to the whole of such rent and the whole of 
such property. 

(3) Interpretation clause —(as }/i Tor'// I). 

3 5—Sale of mortgagee rights under a usufructuary 

mortgage 

THIS DEED OF SALE is made etc. (as in Fonw I). 

WHEREAS by a deed of mortgage dated-one XY 

usufructuarily mortgaged the property mentioned in the schedule 
hereto to the vendor for Rs.-. 

AND WHEREAS the vendor has agreed with the purchaser 
to assign and transfer to him the said mortgage debt and all his 
right, title and interest under the hereinbefore recited deed of 

mortgage for the sum of Rs.-; 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said agreement and in consideration 

of the sum of Rs.-paid on or before the execution of these 

presents by the purchaser to the vendor (the receipt of which the 
vendor hereby acknowledges) the vendor hereby assigns to the 

purchaser ALL THAT principal sum of R*:.-secured by the 

hereinbefore recited deed of mortgage and the full benefit of all 
powers, rights, remedies and securities contained in the said deed 
of mortgage and thereby expressly or impliedly conferred upon 
the vendor TO HOLD the same to the purchaser absolutely. 

2. In further pursuance of the said agreement and for the 
consideration aforesaid the vendor hereby vransfers to the pur- 
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chaser ALL that property comprised in the said deed of mortgae-’ 
and set forth in the schedule hereto and all the estate, right, title 
and interest of the vendor to and upon the same TO HOLD the 
same to the purchaser subject to such right or equity of redemp¬ 
tion as IS now subsisting in the said property under or by virtue of 
the said deed of mortgage, 

3. The vendor hereby covenants with the purchaser as fol- 
lows:— 

(1) and (2) (its in Vorm 1 ) . 

(3) The vendor has not at any time heretobefore done or exe¬ 
cuted or knowingly suffered or been party or privy to anything 
whereby the said principal sum and the property hereby respec¬ 
tively assigned and transferred or any part thereof respectively ’ 

■s, can or may be released affected or encumbered in any way 
howsoever, ' ^ 

4. PROVIDED ALWAYS etc. (Interpretation clause) etc. 

{as. in From 1). ' 

IN WITNESS WHEREOF etc. 

3 6—Sale of a mortgaged property to the mortgagee 

THIS DEED OF SALE etc. (as /// Form 1 ), 

Jf^EREAS the vendor is the owner of the property des- 
cribcd in the schedule hereto; 

AND WHEREAS by a deed dated-the said property 

was usufructuary mortgaged to PQ the ancestor of the purchase^ 
for the sum of Rs.-by XY the ancestor of the vendor- 

AND WHEREAS the said sum of Rs-E still due and 

owing under the said usufructuary mortgage deed; 

AND WHEREAS the vendor has agreed with the purchaser 
for the sale to him of the said property for the sum of Rs_ 

and It has been agreed that out of the said sum of Rs.-__ 

‘’‘"■‘^Easer on account 

Ot his debt due under the said mortgage deed; 

NOW THIS DEED WITNESSES as follows:- 

1. In pursuance of the said agreement and in consideration 

f the „.d sum of Rs-.-etained by the purchaser in full 

- sfaction of the mortg,,ge debt remaining due and owing to 
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him upon the said mortgage deed (which mortgage debt the pur¬ 
chaser hereby declares to be fully satisfied accordingly and from 
which the purchaser hereby releases the vendor) and also in con¬ 
sideration of the sum of Rs.-paid to the vendor by the 

purchaser in cash before the execution of these presents (the re¬ 
ceipt of which sum the vendor hereby acknowledges) the vendor 
hereby transfers by way of sale to the purchaser ALL his rights, 
title and interest in the property described in the schedule hereto 
TO HOLD the same to the purchaser (rest as in Form 1). 

37—Ditto, Another Form 

THIS DEED OF SALE is made etc. (as in Form 1). 

WHEREAS {as in Form 36). 

AND WHEREAS the said property is subject to a mortgage 

made in a deed dated-by PQ the deceased father of the 

vendor in favour of XY the prcdecessor-in-title of the purchaser 

for securing the sum of Rs.-and interest thereon at the rate 

specified in the said deed of mortgage; 

AND WHEREAS a sum of Rs.-is now due to the 

purchaser on account of principal and interest due under the said 
mortgage; 

AND WHEREAS the vendor has agreed with the purchaser 

for the sale to him of the said property for the sum of Rs.- 

out of which the purchaser is to pay Rs.-in cash to the 

vendor and to credit the remaining sum of Rs.-towards hi? 

said debt from which the purchaser has agreed to release the 
vendor; 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said agreement and in consideration 

of Rs.-paid by the purchaser to the vendor (the receipt of 

which is hereby acknowledged) and of the release by the pur¬ 
chaser hereinafter contained the vendor hereby transfers to the 
purchaser the said property described in the schedule hereto TO 
HOLD the same absolutely freed from all right or equity of 
redemption and from all claims and demands of the vendor under 
the said mortgage. 
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2. The purchaser hereby releases the vendor from liability 
for the said debt due under the aforesaid mortgage deed and from 
all suits, costs, claims and demands whatsoever in respect thereof 
or otherwise under the said mortgage. 

3. The purchaser hereby declares that the said mortgage 
shall forthwith merge in the absolute title hereby transferred to 
him and shall be deemed to be for ever extinguished. 

(Usual coi'cnants as in other deeds). 

3 8—Sale of mortgaged property—Mortgage to be 
satisfied out of price—Mortgagee joining 

THIS DEED OF SALE is made on the-day of- 

BETWEEN AB etc. (hereinafter called “the vendor”) of the 
first part AND XY etc. (hereinafter called "the mortgagee”) of 
the second part AND CD etc. (hereinafter called "the purchaser”) 
of the third part, 

WHEREAS— 

(1) The vendor is the absolute owner of the property des¬ 
cribed in the schedule hereto; 

(2) By a deed of mortgage dated-the vendor mort¬ 

gaged the said property to the mortgagee to secure payment of 

-with interest at the rate therein mentioned; 

(3) The amount now due under the said mortgage deed on 

account of the principal and interest is Rs.-; 

(4) The vendor has agreed to sell the said property to the 

purchaser free from encumbrances for Rs.-; 

(0 It has been agreed between the parties hereto that out 
of the aforesaid sum of Rs.-the sum of Rs.-shall be 

paid to the mortgagee and that the mortgagee shall also join the 
deed; 

NOW THIS DEED WITNESSES as follows;— 

1. In consideration of the sum of Rs.-paid by the 

purchaser as follows viz., the sum of Rs.-by the direction 

of the vendor to the mortgagee (the receipt of which sum the 
mortgagee thereby acknowledges) and the sum of Rs.-to 
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vendor (the receipt of which sum and the payment of the 
sum of Rs.--to the mortgagee the vendor hereby acknow¬ 

ledges) the vendor as owner hereby transfers and the mortgagee 
as mortgagee and by the direction of the vendor hereby transfers 
and releases to the purchaser ALL that etc. TO HOLD the same 
to the purchaser as absolute owner discharged from all the princi¬ 
pal money and mterest secured by the aforesaid mortgage and 
■ om all claims and demands thereunder. {Rest as usual). 


3 9 Sale of mortgaged property, mortgagee joining 
and releasing vendor on purchaser agreeing 
to pay the mortgage money 

THIS DEED OF SALE etc. {as in Form 38). 

(I), (2) and (3) (Sf/w/c* as in Form 38). 

(4) The vendor has agreed to sell the said property to the 
purchaser subject to the said mortgage but free from ail other 
encumbrances at the price of Rs_ 


(0 The mortgagee at the request of the vendor and the pur¬ 
chaser and Ill consideration of the covenants by the purchaser here¬ 
inafter contained has agreed to join in this deed for the purpose of 
releasing the vendor in manner hereinafter appearing; 

NOW THIS DEED WITNESSES as follows:— 


L In consideration of Rs.-paid by the purchaser to 

the vendor (the receipt of wliich the vendor hereby acknow¬ 
ledges), the vendor hereby transfers etc. TO HOLD the same to 
the purchaser subject to the aforesaid mortgage and the principal 

thereby secured and all interest now due and henceforth to become 
due in respect thereof. 


2. The purchaser hereby covenants with the mortgagee to 

pay to him on the--day of-next the said sum of 

Linder the aforesaid deed of mortgage and to 
pay in the meantime and until the whole of the said amount has 
been paid interest on tlie said amount or on so much thereof as 
shall remain for the time being payable at the rate of-per cent 
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per annum by equal half yearly payments on the-and 

the-^in each year. 

3. The mortgagee hereby releases the vendor from his cove¬ 
nant to pay principal and interest contained in the aforesaid deed 
of mortgage and from all claims and demands under or in respect 
thereof. 

4. Covenants and Interpretation clause—(rfs hi Form 1). 

40—Sale of mortgaged property, mortgagee relying 
on the rest of the security and releasing 

the property sold 

THIS DEED or SALE etc. (ns hi Form 38). 

WHEREAS— 

(1) ((/s ill Form 38). 

(2) {Some tis hi Form 38, mldhig the north "together with 
other properties" after the words "the said property"); 

(3) The vendor has agreed to sell the said property to the 

purchaser for Rs.-; 

(4) The mortgagee being satisfied that the other property 
comprised in his mortgage is suflicient security for the money 
due to him thereunder has agreed to join herein to release the 
property hereby intended to be sold. 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of Rs.-paid to the vendor by 

the purchaser (the receipt of which the vendor hereby acknow¬ 
ledges) the vendor as owner etc. {its in Form 38). 

2. The mortgagee who retains possession of the several docu¬ 
ments specified In the second schedule hereto will, upon every 
reasonable request of the purchaser, and at the cost of ^hc person 
making the request, produce all or any of such documents and 
furnish such true copies or extracts therefrom as the purchaser 
may require and will, in the meantime, keep the said documents 
safe and undefiled unless prevented from so doing by one or other 
inextricable accident. 

3. Covenants and Interpretation clause —{as hi Form 1). 
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41—Sale of mortgaged property by mortgagee 
under power of sale given by the 
mortgage deed 

THIS DEED OF SALE is made etc. {as in Form 2). 

WHEREAS by a deed of mortgage dated the—-and 

made between AB etc. of the one part and the vendor of the 
other part the property described in the schedule hereto with 
other property was mortgaged to the vendor for securing the 
principal sum of Rs.-and interest; 

AND WHEREAS by the aforesaid deed of mortgage it was 
agreed tliat the mortgagor should in certain events (which have 
happened) have power to sell without the intervention of the 
Court the property comprised in the said mortgage or part thereof 
for the realization of the money due to him under the said mort¬ 
gage; 

AND WHEREAS on the-the vendor has served on 

the said XY a notice in writing requiring payment of the princi¬ 
pal money secured by the aforesaid mortgage and default has 
been made by the said XY in payment thereof for more than 
three months after service of the said notice (or, AND WHEREAS 
a sum of Rs.-' due on account of interest under the said mort¬ 

gage deed has been in arrears for over three months); 

AND WHEREAS the vendor having power of sale under the 
aforesaid provision of the said mortgage deed and under Section 
69 of the Transfer of Property Act, 1882, has agreed to sell to 
the purchaser the property described in the schedule hereto for 
the sum of Rs.- ; 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of the sum of Rs.-paid by the 

purch.aser to the vendor (the receipt of which the vendor hereby 
acknowledges) the vendor as mortgagee in exercise of the here¬ 
inbefore recited power of sale hereby transfers etc. TO HOLD 
the same to the purchaser as absolute owner freed from all right 


^This ihould be over Rs. 500. Vide Section 69, T. P. Act. 
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of redemption and from all claims whatsoever under the afore¬ 
said deed of mortgage. 

{Covenants and provisos as necessary). 

42—Sale deed, vendor reserving a right of way on 

the land sold for the benefit of a third person 

THIS DEED OF SALE etc. (as m Form 1). 

WITNESSES as follows:— 

1. In consideration etc. the vendor as owner hereby transfers 
to the purchaser ALL THAT etc. 

RESERVING nevertheless to XY etc., a perpetual right of 
way in common with the purchaser at all times and for all pur¬ 
poses from and to the public highway on the-over and 

across that portion of the road running from the main gate to 
the house hereby sold which is marked on the plan annexed hereto 
by letters ABC throughout the length of their respective plots 
subject to the payment by the said XY of a fair proportion of 
the expenses of maintaining and keeping the said way over and 

across the aforesaid portions of the said road in repair TO HOLD 

etc. 

43—Sale of property subject to restrictive 

covenants 

THIS DEED is made etc. (rfs in Form 2). 

WHEREAS by a deed of sale dated-the property hereby 

intended to be sold was with other property purchased by the 
vendor from PQ etc. and under the said deed of sale the vendor 
entered into certain covenants and stipulations about the user of 
the said property and otherwise; 

AND WHEREAS the vendor has agreed with the purchaser 
for the sale to him for the sum of Rs.-of the property des¬ 

cribed in the schedule hereto subject as hereinafter expressed; 

NOW THIS DEED WITNESSES as follows:— 

L In consideration etc. (as in Form 1 adding, "subject to 
the said covenants and stipulations contained in the said deed of 
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sale dated-(a copy of which is set out in the second schedule 

hereto) 

2. The purchaser hereby covenants with the vendor but by 
way of indemnity only that he will at all times hereafter duly 
perform and observe the said covenants and stipulations on the 
part of the vendor contained in the said deed of sale and will keep 
the vendor and his representatives indemnified against all suits, 
proceedings, costs, claims and demands whatsoever in respect of 
any of the said covenants and stipulations. 

3. Covenants and Interpretation clause —(as in Form I). 


44—Sale by Municipal Board of a plot of land, part 

of an estate laid out in building lots, sold subject 
to Restrictive Covenants by the purchaser 

THIS DLHD 01' SALh is made on the-day of- 

IjhTWEEN the Municipal Board of-{hereinafter called 

"ilie Board”) of the one part AND CE etc. (hereinafter called 
"the purchaser”) of the other part, 

WHEREAS— 

(1) By a resolution dated-the Board resolved that the 

jdoi of land measuring about-acres situate at-—and 

delineated on the plan annexed hereto which vested in the Board 
should be laid out in thirty lots as shown on the said plan for 
building purposes and constructed roads and main sewers beneath 
the same to the intent that each of the said lot should be used 
for building a dwelling house according to a general building 
scheme and that the owner or occupier for the time being of each 
such lot should be bound by the stipulations and restrictions con¬ 
tained in the second schedule hereto for the benefit and protec¬ 
tion of the owner or occupier of every other of the said lots and 
of the Board. 

(2) The Board put the said lots to auction-sale on the 

day of-at which sale lots Nos.-were sold subject to the 

said stipulations and restrictions and lots Nos.-still remain 

unsold. 


’’’This is not necessary, if the original sale deed is handed o\er t(. 
the purchaser, or if it is registered as is generally the case in this country. 
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(3) The Board has now agreed with the purchaser to sell to 
him lot No.-at the price of Rs.-subject to the stipula¬ 

tions and restrictions contained in the second schedule hereto. 

NOW THIS DEED WITNESSES as follows:— 

1. In consideration of the sum of Rs.-paid to the 

Board by the purchaser (the receipt of which the Board hereby 
acknowledges) the Board hereby transfers to the purchaser ALL 
that piece of land fully described in the first schedule hereto and 
delineated on the plan annexed hereto and thereon coloured red 
and marked lot No. 30 TO HOLD the same to the purchaser sub¬ 
ject to the performance and observance of the stipulations and 
restrictions specified in the second schedule hereto so far as the 
same are binding upon the purchaser. 

2. The vendor hereby covenants etc. {(is in Form 1). 

3. The vendor as to the plot of land remaining vested in 
it to which the stipulations and restrictions mentioned in the 
second schedule hereto relate and the purchaser as to the land 
hereby sold hereby mutually covenant with each other and the 
purchaser also hereby covenants with the owner or owners for the 
time being of any other land to which the benefit of the said 
stipulations and restrictions is attached to perform and observe 
the said stipulations and restrictions mentioned in the second sche¬ 
dule hereto, but so that the said covenants shall not be personally 
binding upon the Board and the purchaser respectively except 
during the time of his or its respective ownership of the pieces 
of land whereto the same respectively relate. 

4. It is hereby agreed that unless there is anything repug¬ 
nant in the subject or context the expression "the Board*’ used 
herein shall include its successors and assigns and the expression 

the purchaser” shall include his heirs, representatives, successors 
^md assigns. 

IN WITNESS WHEREOF etc. 

The first schedule herein referred to. 

(Description of the land sold). 

The second schedule herein referred to. 
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COVENANTS— 

E The purchaser will observe the building line shown upon 
the said plan except in regard to ordinary structural dressings, bay- 
windows or porches. No erection or building or portion thereof 
except as aforesaid shall project upon or overhang the space bet¬ 
ween the building house and road boundary as marked in the said 
plan. 

2. The purchaser will within-months from the date of 

this sale deed erect and afterwards maintain on the said land one 

side wall as shown on the said plan and marked-within the 

boundary. 

3. Fences adjoining the road and side fences so far as such 
side fences lie in front of the building line shall be dwarf walls 

not exceeding-feet in height with such irons thereon not 

exceeding on the whole-feet in height as shall be approved by 

the Municipal Engineer. All other fences shall be brick walls 

-inches thick and-feet high and not more than-feet 

above the level of the footpath. 

4. The purchaser will within-months build a dwelling 

house with necessary outhouses, servants quarters etc. in the said 

land at a cost of not less than Rs.-and according to the 

elevations and plan approved by the-; 

y. The purchaser shall not make any alteration in the ele¬ 
vations or plan of the said building except with the previous con¬ 
sent of—-—; 

6. The purchaser shall not use the house to be built on the 
said land or any part thereof otherwise than as a dwelling house 
and shall not use any part of the said land for carrying out any 
trade or business. 

7. If any part of the said land shall be used for roadways 
or approaches the purchaser shall pave, make and complete at his 
own expense such roadways or approaches to the satisfaction of 
the Board. 
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45—Deed of mutual covenants by purchasers of vari¬ 
ous parts of a building site leased out under a 
building scheme for observance of restrictive 
stipulations, the vendor covenanting 
in respect of unsold lots 

THIS DEED is made on the-day of-BETWEEN 

the several persons who have or hereafter shall have signed their 
names in the first schedule hereto (all of them being hereinafter 
collectively referred to as the purchasers) of the one part AND 

the Municipal Board of-(hereinafter called "the Board”) 

of the other part, 

WHEREAS— 

(1) (As in Form 44), AND 

(2) The Board has sold or intend to sell the said lots upon 
the term that the respective purchasers of the respective lots shall 
enter into and become bound by the said stipulations and restric¬ 
tions and that the Board shall enter into and become bound by 
the same to the extent hereinafter appearing; 

NOW THIS DEED WITNESSES as follows:— 

1. Each of the purchasers for himself or herself, his or her 
heirs and assigns, to the intent that this covenant shall bind the 
lot purchased by him or her and the owner or owners thereof for 
the time being and all persons claiming through under or in trust 
for him or them, and shall inure for the benefit and protection of 
any and all other lots delineated on the said plan and the owner 
or owners of such other lots and all persons claiming through 
under or in trust for such owner or owners, subject nevertheless as 
in Clause 4 hereof mentioned, hereby covenants with every other 
of the purchasers his or her heirs and assigns, and also as a separate 
covenant with the Board, its successors and assigns, that the 
covenanting purchaser will at all times hereafter perform and 
observe the stipulations and restrictions contained in the second 
schedule hereto so far as regards the lot purchased by or belonging 
to the covenanting purchaser. 

2. In respect of any lot not sold by the Board and not 
entered in the first schedule hereto the Board and its successors 
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and assigns shall be deemed to have entered into and become bound 

by the said stipulations and restrictions so far as they are of a 

negative character as if it was for the time being the purchaser 
of such lot. 

3. The Board hereby covenants that if and when any of 
the lots remaining unsold shall be sold it shall be sold upon the 
term that the purchaser thereof shall sign his name in the first 
schedule hereto. 

4. Neither the Board nor the covenanting purchaser nor 
their representatives or successors shall be liable for any breach 
of the stipulations or restrictions contained in the second schedule 
licreto which may happen after they have disposed of the lot or 
lots in respect of which such covenant has been entered. 

IN WITNESS WHEREOF-for and on behalf of 

the Board has signed this deed and the Board has affixed its com¬ 
mon seal on this deed on the date first hereinbefore mentioned 
and the respective purchasers have put their signatures on the 
dates set opposite to their respective signatures in the first sche¬ 
dule hereto. 

The frsf schedule herein referred to. 

No. of lot Name of Signature of Witness Dare of 
on plan purchaser purchaser signature 

The first schedule hereto. 

(Stipulations and Restrictions). 

46—Deed of cancellation of a sale and reconveyance 

THIS DEED etc. {us hi Form 2). 

WHEREAS by a deed of sale dated the-registered in 

the oflice of the-on the-the vendor transferred the 

property described in the schedule hereto to the purchaser for a 

consideration of Rs.-retained by the purchaser to be applied 

in manner therein specified; 

AND WHEREAS one EF represented to the vendor that 
under the law of pre-emption he had a preferential right of pur¬ 
chase as against the purchaser and offered to purchase the said 
property for the said price; 
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AND WHEREAS the vendor has been advised that the claim 
of-the said EF is valid and to avoid future litigation it would be 
better to cancel the sale made in favour of the purchaser under 
the aforesaid deed of sale and to transfer the property in favour 
of the said EF; 

AND WHEREAS the purchaser has agreed with the vendor 
to have the aforesaid deed of sale cancelled and to reconvey the 
said property to the vendor in consideration of the vendor releas¬ 
ing the purchaser from the obligations arising under the covenants 
by the purchaser contained in the aforesaid deed of sale; 

NOW THIS DEED WITNESSES that in pursuance of the 
said agreement and for the consideration aforesaid the parties here¬ 
to hereby agree that the aforesaid deed of sale be and is hereby 
cancelled AND the purchaser hereby reconveys and transfers to 
the vendor ALL the property described in the schedule hereto TO 
HOLD the same to the vendor for ever; 

AND the vendor hereby releases the purchaser from the obli¬ 
gation under the covenants by the purchaser contained in the 
aforesaid deed of sale; 

PROVIDED ALWAYS etc. 

IN WITNESS WHEREOF etc. 



SALE OF GOODS 


General Forms of miscellaneous clauses in a contract 

for sale of goods 


Time 


Condition 


Warranty 


1. The time hereinbefore mentioned within which the buyer 
is to pay for the said goods shall be of the essence of this contract. 

2. It is hereby agreed that the stipulation hereinbefore con¬ 
tained as to the quality of the goods is a condition of the contract 
the breach of which shall give the buyer the right to treat the 
contract as repudiated. 

3. It is hereby agreed that the stipulation hereinbefore con¬ 
tained as to the quality of the goods is not to be regarded as a 
condition but as merely a warranty the breach of which will not 
give the buyer the right to repudiate the contract. 

Goods to be 4. The said-shall be manufactured in a good work¬ 

manlike manner according to the specifications of the best materials 
and to the entire satisfaction of the buyer. If the buyer shall in 

good faith be dissatisfied with the said-on delivery he shall 

be entitled to reject the same. 

5. It is hereby agreed that the failure by the seller to per¬ 
form any material part of this contract shall entitle the buyer at 

bis option either within-days after delivery thereof to reject 

the goods and repudiate the contract or to retain the goods sub¬ 
ject to a right to compensation or damages for breach of contract. 

6. The said-shall correspond with the sample which 

has been sealed by the buyer and placed with the seller. 

7. The description hereinbefore given of the said goods has 
been given by way of identification thereof only and not so as 
to constitute this contract as a sale by description. 

8. The buyer may return the goods within-days of 

delivery if they arc not according to the contract giving notice 
to the seller in what respects they are not according to the con¬ 
tract. If the goods arc not returned within the said period the 
buyer shall be bound to accept them. 


manufac¬ 
tured .ac¬ 
cording to 
specifica¬ 
tions 

Effect of 
non- 

confirmity 
with con¬ 
tract 


Sample 

Descrip¬ 

tion 


Accep¬ 
tance 
and rejec¬ 
tion 
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9. Delivery shall be sufficient if made by the seller hand- Delivery 

ing to the buyer a delivery order on-or transferring to the 

buyer the warrant of the said-for delivery of the said goods. l°°h 

10. The said goods shall be delivered to the buyer at_ h.ukc 

provided that from the time of dispatch thereof from the seller’s 

place and until such delivery the risk of any loss and damage to 

or determination of the said goods from whatever cause shall be 
borne by the buyer. 

11. The seller shall be entitled to retain possession of thcLjcn 
said goods until payment in full. 

12. The said machine shall within-days after delivery Trial of 

be tried by the buyer by working it in the proper and usual man- niachinery 
ner during a period of-days. If it shall fail to work effi¬ 

ciently the buyer may reject it. If the buyer fails to make such 

trial or the trial docs not disclose any defects, the buyer shall be 
bound to accept it. 

13. Should the seller be prevented from delivering the goods p„vcn- 
nt the time hereby fixed by reason of lock outs, strikes, riots, ‘ion of 
mutinies, fire or .any other unexpected cause beyond his control the 

time for delivery shall be extended until the operation of such etc.'" ' 

cause has ceased or the seller may at his option cancel the contract 

y giving notice to the buyer in writing before the expiry of the 
period fixed for delivery. 


41 
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1—Agreement between a manufacturer and a whole¬ 
sale dealer for exclusive supply of goods 

manufactured 

AN AGREEMENT made on the--day of- 

BETWEEN AB etc. (hereinafter called "the seller”) of the one 
part AND CD etc. (hereinafter called "the buyer”) of the other 
part, 

WHEREBY it is agreed as follows:— 

1. The seller will sell and the buyer will buy the whole of 

the seller’s existing stock of-at the price of Rs.— 

per-; 

2. The seller agrees with the buyer that he will not for the 
period of one year from the date hereof make or sell for or to 
any person, firm or company other than the buyer at- 

any-similar in pattern and description to any of those 

hereby agreed to be sold. 

3. If the buyer at any time or times during the period of 
one year from the date hereof require a further supply of any 

-manufactured in accordance with any of the said pattern 

the seller will manufacture and sell the same to the buyer at the 

same price per-as the buyer is to pay for the sellers exist 

ing stock. 

4. All goods to be supplied under this contract shall be paid 
for in cash upon delivery. 

2—Agreement for the manufacture and supply 

of furniture 


AN AGREEMENT etc. {as in Form 1). 

I. The seller will make and sell to the buyer and the buy 
will buy from the seller the furniture detailed in the sc e 
hereto. 
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2. The said furniture shall be made in accordance with the 
specifications and drawings attached hereto and signed by the 

parties and shall be made of the best materials and workmanship 
throughout. 

3. The seller shall make by way of sample of each class of 
furniture mentioned in the schedule hereto and shall deliver the 

same to the buyer at-within one month from this date. 

The buyer shall be entitled within one week from the date of such 
delivery to reject any of them as are not approved by him and 
the seller will prepare another such piece of furniture as has been 
rejected and deliver the same within 15 days of the notice of 
rejection and if this piece is also rejected within three days of the 
delivery, the contract for the manufacture and sale of the class 
of furniture the samples of which have been so rejected shall be 
cancelled. If the samples made and delivered by the seller are 
approved or not rejected within the appointed time, the remain¬ 
ing furniture agreed to be made shall be made in accordance with 
such samples. • 

4, All the furniture shall be made and delivered to the 

buyer at^ on the^ and the time in this respect shall 

be of the essence of the contract. 

3. The buyer shall pay the price on delivery of the furniture 
at the rates specified in the schedule hereto. 


6. If the seller shall fail to deliver the samples within one 

month as hereinbefore provided or fail to deliver all the furniture 

on or before the date hereinbefore fixed the buyer shall be entitled 
to cancel this contract. 


3—Agreement to supply grain 

AN AGREEMENT etc. (as h Form 1). 

1. The seller will supply to the buyer-maunds of 

wheat according to the samples sealed in bottles with the seal of 
the seller and placed with the buyer and in bottles sealed with the 
seal of the buyer and placed with the seller, on the terms and 
conditions hereinafter mentioned. 

2. The total quantity of wheat agreed to be supplied shall 

be delivered to the buyer within-months from this date in 
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such instalments and on such dates as the seller may from time to 
time by notice order provided that such notices should be served 
on the seller at least one week before the date fixed for delivery of 
any instalment. 

3. The buyer shall pay for the wheat supplied by the seller 

at the rate of Rs.-per maund. Payments for each instal¬ 

ment shall be made within one week of the delivery, 

4. If any wheat supplied by the seller is not according to 
the sample, the buyer will have the option to be exercised within 
one week of delivery of either rejecting the same and purchasing 
the same quantity of wheat from the market at the risk of the 
buyer or accepting the same on such reduced rate of price as may 
be mutually agreed upon. 

5. The time fixed for delivery of any instalment of wheat 
shall in each case be regarded as of the essence of the contract, and 
if the seller shall fail to deliver the wheat on such date, the buyer 
may annul the whole of this contract and purchase the wheat 
from any other person or firm and claim the deficiency in price 
and any expenses and damages incurred by him from the seller. 

4—Agreement to sell business with goodwill 

AN AGREEMENT etc. {as in Form 1). 

1. The seller will sell and the purchaser will buy-- 

(1) The goodwill of the business of a-now carried on 

by the seller at-under the firm name of-and the right 

to use the said firm name and to represent the seller as carrying on 
the said business in succession to the seller. 

(2) The benefit of all contracts and engagements entered into 
with the seller in respect of the said business and all book debts 
now owing to the seller in respect of the said business. 

(3) All the office furniture and shop equipment, plant, 
machinery, motors and other vehicles specified in the inventory 
attached hereto and other things except the other stock-in-trade 
which shall be on the business premises or in use in connexion with 
the said business on the date hereinafter fixed for completion of 
the sale (hereinafter called “the date of completion”). 
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2. The purchase price shall be Rs.-of which Rs.- 

shall be paid to the seller upon execution of this deed and the 
balance by instalments in manner hereinafter provided that is, etc. 

3. The stock-in-trade of the said business upon the business 
premises on the date of completion other than the stock sold but 
not yet removed shall be taken over and purchased by the buyer 

at a valuation to be made at the joint expense of parties by- 

but the completion of the purchase shall not be delayed on 
account of such valuation. 

4. The purchase shall be completed on the-day 

of-and, on the payment of the balance of the purchase 

price with the price of the stock-in-trade according to valuation, 
the seller will permit the buyer to enter into possession of the 
business premises and will deliver to him the property hereby 
agreed to be sold. 

5. Upon completion of the sale the seller will if required 
by the buyer and at the buyer’s expense execute a proper deed 
of transfer of the premises and shall send to the customers of the 
seller in connection with the said business a circular announcing 
the transfer of the goodwill and business to the buyer. 

6. The seller will carry on the said business at his own risk 
and for his own benefit until the completion of sale. 

7. All books of account and of reference to customers and 

other documents shall on completion of the sale be delivered to 
the buyer. 

8. If completion does not, by reason of the seller’s default, 
take place within one month of the date of completion the buyer 
will be at liberty to determine this agreement and to forfeit the 
said deposit. 

9. No error, misstatement or omission in the description of 
the premises hereby agreed to be sold shall be a ground for avoid¬ 
ing the sale but such compensation shall be paid therefor as may be 
fixed by AB who shall be the arbitrator for this purpose. 

10. The seller shall not, at any time after (or, during- 

years of) the completion of the sale, carry on, either solely or 
as agent for or partner with any other person or persons, directly 
or indirectly, the business of a-or be in any way concerned 
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or interested in any similar business within a radius of- 

miles from-aforesaid. 

5—Sale of standing timber 

THIS SALE DEED made on the-day of_ 

BETWEEN AB etc. (hereinafter called "the seller”) of the one 
part AND CD etc. (hereinafter called "the buyer”) of the other 
part. 

WITNESSES as follows:— 

1. The seller hereby sells to the purchaser the following tim¬ 
ber trees standing on the plots mentioned in the schedule hereto 
that is to say, fifty shisham trees, twenty deodar trees, forty jamun 
trees, fifty old mango trees, and thirty inn trees. 

2. The trees hereby sold have been marked by the seller and 
shown to the buyer on the spot. The remaining trees on the said 
plots have been counted in the presence of the buyer and the num¬ 
ber of trees on each plot has been noted against the same in the 
schedule hereto. The buyer shall not cut any of such trees. 

3. The price fixed is Rs.-of which Rs.-shall be 

paid on the execution of this deed and the balance on the- 

day of-. 

4. The seller grants to the buyer, his sub-buyer if any, his 
or his sub-buyer’s agents, servants, workmen and labourers full 
and free liberty to enter upon the said plots to fell and cut down, 
grub up and work up the said trees and also to have free ingress 
and egress with or without horses, carts, lorries and other means of 
transport to enter into and upon the said plots for the purpose of 
taking and carrying away the said trees and wood, and also to 
sink saw-pits in such places .is shall be appointed by the seller or his 
agent. 

5. The whole of the timber shall be cut down and removed 
from the said plots within-months from this date and any¬ 

thing remaining on the land after that date shall vest in the seller. 
The buyer shall also fill up any saw-pits sunk by him and shall 
clear the land within the said period. 

6. The trees shall be felled close to the ground with as much 
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care as possible in a proper customary and workmanlike manner 
and at the sole cost of the buyer and no tree shall be rooted up 
without the consent of the seller. 

7. The buyer shall pay compensation to the seller for all 
damage done to the remaining timber or to cattle on the land and 
for all losses or damage the seller or his tenants may sustain by 
the carelessness or negligence of the buyer, his agents, workmen, 
labourers or servants. 

In witness etc. 

6 —Sale of business as a going concern with goodwill 
and stock in trade and also of lease-hold rights in 

business premises 

THIS SALE DEED is made etc. (rts /« For//i No. 5). 
WHEREAS— 

(1) By a deed of lease made on the-day of- 

between EF as lessor and the seller as lessee the house and land 

situate at-and fully described in the said deed of lease 

and now in the occupation of the seller was leased out to the seller; 

(2) The seller now carries on the business of-on the 

said demised premises; 

(3) The seller has agreed to sell to the buyer for the price of 
Rs. 57,000 and on the terms and conditions hereafter mentioned 
all the rights in the said premises under the aforesaid deed of lease 
for the remaining term of the said lease AND also all his interest 

and goodwill in the said business of-AND also the book and 

other debts and rights in the contracts of the said business which 
are more particularly described in the books of accounts and other 
books which have been delivered to the purchaser AND also all 
office furniture and shop equipment etc. other than the stock in 
trade present on the business premises on the date of completion 
of sale; 

(4) The seller has also agreed for sale to the buyer all his 
other Slock in trade of the said business present on the said business 
premises on the date of completion of sale at a valuation to be 
made by one XY as arbitrator and the said XY has now valued the 
said stock in trade at Rs. 22,000. 
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NOW THIS DEED WITNESSES as follows:- 

(I) In pursuance of the aforesaid agreement and in consi¬ 
deration of the price of Rs. 79.000 paid by the buyer to the seller 
(the receipt of which the seller hereby acknowledges) the seller 
hereby transfers to the buyer— 

(/) All the said house and land described in the schedule 
hereto and comprised in the aforementioned lease TO HOLD the 
same to the buyer for the residue now unexpired of the term of 
the said lease subject henceforth to the payment of the rent re- 
seived by the said lease and the performance and observance of 

covenants and conditions on the part of the lessee contained in the 
aforesaid lease; and 

(/V) All the beneficial interest and goodwill of the seller in 

the said business of^-AND also all the book and other 

debts to which the seller is now entitled on account of the said 
business with all the securities for the said debts and the full bene¬ 
fit of all contracts entered into with, or orders given to, the seller 
in connection with the said business AND also all the stock in 
trade, goods, fittings, articles and things etc. belonging to the 
seller and relative to the said business TO HOLD the same to the 
buyer absolutely. 

2. The seller hereby agrees as follows:— 

(/) that he will not at any time (or during the term of- 

years from the date hereof) either solely or as agent for or partner 
with any other person or persons, directly or indirectly, carry on 

the business of-or be in any way concerned or interested in any 

similar business within a radius of-miles from-afore¬ 

said; 

(//) that the amount and particulars of the debts due and 
owing to and from the seller on account of the said business and 
the particulars of the contracts and engagements to which he is 
liable in respect with the said business arc correctly stated and set 
forth in the books of account and other books delivered to the 
buyer and that ilie seller will indemnify the buyer against all sums 
as lie may have to pay on account of such debts, contract or en¬ 
gagement in excess of the amounts shown in the said books. 
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3. The buyer hereby agrees as follows:— 

(f) that he will pay the rent reserved in, and observe and 
perform terms and covenants of, the said deed of lease and on his 
part to be observed and performed and shall keep the seller in¬ 
demnified against all rents, claims or demands on account of 
any omission on his part to pay the rent or observe or perform 
the said covenants. 

(//) that he will pay every debt and sum of money appear¬ 
ing in the said books of account for which the seller is liable and 
shall perform all the contracts and engagements hcnccbcfore men¬ 
tioned and shall at all times keep the seller indemnified against all 
claims and liabilities in respect thereof. 

IN WITNESS etc. 
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A Separation Deed is an arrangement between husband and wife to 
live apart on certain conditions. Such a deed is rare amongst Indians. In 
England also, in old times such an arrangement was not enfroced by 
courts as being against public policy, but the view gradually gained ground 
that it Vi^s better that husband and wife should privately agree to live 
apart than that they should be compelled to bring their disputes before 
the public in the courts. 

The deed should be executed cither as a deed or as an agreement 
between husband and wife, and both should consent to live apart on 
conditions to be expressly stated therein, and the agreement should be 
resokable on a reconciliation between the parties and on the commence¬ 
ment of cohabitation. Such deed is executed cither after the parties 
have actually commenced to live apart or immediately before actual 
separation, because a deed which is not followed immediately by actual 
separation will be void, as an agreement for future separation, before such 
separation has become inevitable and has been finally decided upon, is 
against public policy. (Sec Westmeath v. Westmeath, 1 Dow & C. H9). 

Under the law in England prior to 1883, it was necessary that the 
covenants of the husband and wife for each other’s benefit be entered 
into with trustees but since the Married Women’s Property Act, 1882 
every married woman may now contract as a feme sole, therefore the join¬ 
ing of trustees is not now necessary. If, however, trustees are joined, as 
in many cases that may be considered desirable, the wife should make a 
covenant with the husband as well as with the trustees. 

An annuity is generally granted to the wife for her maintenance but 
it is made to determine on the wife becoming unchaste. An express 
condition is, however, necessary to that effect. 

A separation deed is an agreement and is chargeable with stamp 
duty as such. (Sec Note on "Agreements”). If a clause for payment of 
annuity is incorporated and the agreement is attested, an additional W 
valorem duty at the rate of that payable on a bond on the total amount 
of allowance payable during the period of first twelve years should be paid 
(Section 25(r) Stamp Act). 

Registration of a separation deed is not compulsory. 
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1—Separation deed between husband and wife 

This DEED OF SEPARATION made on the-day of 

-BET'ViTEN AB etc. (hereinafter called *'the husband”) 

of the one part AND CD etc. (hereinafter called “the wife”) of 
the other part. 

WHEREAS unhappy differences have arisen between the 
husband and the wife and they have mutually agreed to live apart 
from each other and to enter into the arrangement hereinafter 
contained. 

AND WHEREAS the husband has issues by the wife- 

children namely, EE, GH and JK. 

NOW THIS DEED WITNESSES and the parties hereto here-' 
by mutually agree as follows:— 

1. The wife may at all limes hereafter live separate and 
apart from the husband in all respects free from the marital con¬ 
trol and authority of the husband. 

2. Neither of them the husband and wife shall molest or 
interfere with the other nor will bring a suit for restitution of 
conjugal rights against the other. 

3. The wife shall at all times hereafter have the sole custody 
and control of the aforesaid children and of their education and 
upbringing during their minority but shall allow the husband at 
all convenient and reasonable times free access and communication 
with them (or, the wife shall hereafter have the sole custody and 
control of the aforesaid children, provided that they shall as and 

when they respectively attain the .age of-years be placed at 

the expense of the husband at such school as he shall from time to 
time determine and such of the said children as shall for the time 
being be at school shall pass their holidays at such places and in 
such manner as the husband shall direct). 

4. The husband shall pay to the wife during her life and 
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SO long as she shall continue to live a chaste life and perform and 
observe the conditions and terms herein contained the monthly 

allowance of Rs.-for her maintenance on the 1st day of 

each month in advance. 

5. The husband shall pay to the wife along with the month¬ 
ly payments stipulated in clause 4 hereof a further monthly sum 
of Rs. for the maintenance and education of each of the 

said children until he or she attains the age of-years and 

the wife shall out of such sum maintain and educate the said 
children and shall also keep the husband indemnified from and 
against all claims and demands in respect of the maintenance and 
education of such children. Provided that if any of the said 

children before attaining the said age of-years dies or is 

settled in life and begins to earn his or her own livelihood or in the 
case of female child TF marries, the allowance herein stipulated 
to be paid for his or her maintenance shall cease to be payable. 

6. The wife shall be at liberty forthwith to remove from 
the husband’s house all her wearing apparel, jewellery and personal 
eflects and also such of the further and other household goods 
and effects at the said house as belong to her as her separate pro¬ 
perty. 

7. The w'ife shall pay and discharge all debts and liabilities 
incurred by her after the date hereof and keep the husband, his 
heirs, executors and administrators indemnified therefrom and if 
the husband has to pay any such debts or liabilities he will be at 
liberty to deduct the same from the maintenance allowance of the 
wife. 

8. If the wife dies during the lifetime of the husband all her 
separate estate, movable as well as immovable, which remains 
undisposed of in her lifetime or by will shall go to the person or 
persons who would become entitled to it if the husband h.id died 
in her lifetime and the husband shall permit her will to be proved 
or administration to her estate to be taken out by such person or 
persons. 

9. If the parries shall be reconciled and return to cohabita¬ 
tion or if their marriage shall be dissolved or they shall be judicially 
separated by reason of any misconduct of the wife occurring after 
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the date hereof then and in any such case all the covenants and 
provisions herein contained shall become void but without pre¬ 
judice to the right of any party to take proceedings in respect of 
any then antecedent breach of any such covenant or provision. 

10. This deed shall be revoked by the death of the wife 
(or, by the death of either of the parties hereto). 

IN WITNESS WHEREOF etc. 

2—Ditto, with a trustee 

This DEED OF SEPARATION is made on the-day 

of-BETWEEN AB etc. (hereinafter called “the hus¬ 

band”) of the first part AND CD etc. (hereinafter called "the 
wife”) of the second part AND EF etc. (hereinafter called "the 
trustee”) of the third part. 

WHEREAS (fls in form 1). 

NOW THIS DEED WITNESSES and the husband and wife 
hereby covenant with each other and separately with the trustee, 
and the trustee so far as the agreements and provisions hereinafter 
contained are or ought to be performed or observed by the wife 
or the trustee or their respective executors or administrators or any 
of them hereby covenants with the husband .as follows:— 

1-3. (<7s in form 1). 

4. The husband shall during the life of the wife and so 

long as she remains chaste pay to the trustee the annuity of Rs.- 

in trust for the wife as her separate estate. The said annuity shall 
be paid in advance by equal monthly instalments on the 1st day of 
each month and the wife shall have no power during her coverture 
to anticipate the same. 

[(/) The husband will pay to the trustee on demand the 

sum of Rs.--with interest thereon until payment at the 

rate of-p.c. p.a. from the date of the deed and until such 

demand is made and is complied with will pay to the trustee 

interest at the said rate by monthly payments on the- 

on the principal moneys for the time being remaining due on this 
covenant; 

(ii) The trustee shall invest the principal money paid to him 
hereunder in or upon-and may at his discretion with- 
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draw the money and invest it in or upon any other investment of 
any nature hereby authorized; 

(/«) The trustee shall pay the income of the investment and 
;ilso as interest received by him from the husband to the wife 
during the joint life of the husband and wife and so long as tlie 
wife remains chaste without power of anticipation; 

(h ) After the death of the husband or wife the trustee shall 
hold the said investments and the principal money and interest 
received by him hereunder in trust for the survivor of them 
PROVIDED THAT the wife shall not have power to dispose of 
such reversionary interest by way of anticipation; 

(i ) The trustee shall not-require payment of the said prin¬ 
cipal sum or any part thereof if and so long as the husband shall 
pay the interest thereon or as the unpaid part thereof within 15 
days after the same shall become payable.] 

5. The wife shall out of the provision made for her by this 
deed maintain herself and defray all the expenses of all kinds. 

6. (^/s in form 1). 

7. The wife shall pay and discharge all her debts and liabi¬ 
lities incurred by her after the date hereof and she and the trustee 
will at all times hereafter keep the husband indemnified etc. (^/s 
in form 1). 

8-9. (/« in form 1). 

IN WITNESS WHEREOF etc. 



SERVICE CONTRACTS 

Preliminary Note 

Service contracts are drafted in the same way as other agreements. Contents 
The terms of employment should be definitely fixed and clearly expressed of a 
and nothing should be left to presumptions. Provision should generally service 
be made for (1) the time or period of employment; (2) the remunera- 
tion including pay, allowances, commission etc.; (3) duties of employ¬ 
ment; (4) Powers of the employee; (J) leave and the terms on which it 
will be granted; (6) modes and grounds of determining the employment 
during the term; and (7) restrictive covenants. 

As such contracts are generally for the guidance of the employer and 
the employee who are not conversant with law, the terms should be as 
explicit as possible and should be easily intelligible to a lay man. Unlike 
other agreements and legal documents which need not contain matters 
presumed or implied by law, it is better in such agreements to specify 
even such matters and all other matters so as to make it a complete code, 
embodying the rights and duties of each party. In contracts of Govern¬ 
ment service, however, there is no objection to refer to any rules of 
service governing the particular class of service and referring to them 
as governing the relations between the parties on any particular point, 
instead of repeating them in the form of covenants, because such rules 
are well known to all Government Servants and are well understood by 
them, e.g., we may say that the employee will in all respects be bound 
by all the rules in the Manual of Government Orders relating to the 
Conduct of Government Servants; or the employee will be allowed travel¬ 
ling allowances at the rates admissible to a Government Servant of the 
second class under Fundamental and Subsidiary Rules contained in Volume 
II of the Financial Handbook. 

Period of service —This may be definite or indefinite. If no period 
is fixed or an indefinite period is stated, e.g., “so long as the parties res¬ 
pectively please,” the contract is terminable by a reasonable notice on 
either side. What is a reasonable notice varies in different cases, accord¬ 
ing to the character of the employment and the general custom, from 
15 days to six months. When no term is fixed it is always proper to pro¬ 
vide for determination by notice. In such cases, and also in cases where 
option of determination is reserved during the term, the period of notice 
should be settled and expressed in the agreement. 
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Kemtnteraiiou may be a fixed monthly salary, or fees or commission, 
or salary as well as fees or commission. Sometimes in business firms em¬ 
ployees are allowed a share in the profits in addition to a fixed salary. 
All these should be clearly provided. 

Leave —Conditions and the grounds on which, and the period for 
which, leave may be granted as well as the allowance payable during 
leave should be stated. In the case of Government servants engaged on 
contract, the leave rules applicable to permanent Government Servants 
in general may be applied but as there are different rules for different 
classes of Government Servants, those applicable should be clearly referred 
to, or if they are not lengthy, they may be embodied in the agreement in 
the form of a covenant. 

The ground on which the employment may be determined during 
the term are generally misconduct or negligence of duty. It may also 
bo determined at pleasure by notice, without giving any ground. In 
the case of misconduct or neglect, no notice is required, but provision 
may be made for framing charges and taking defence as in the case of 
Government Servants. As an employee is entitled to some damages for 
wrongful dismissal if the termination of the service is not properly made, 
provision in this respect should be carefully worded. 

Rcs/rictii c Covcnaiiis —Under this he.td are included covenants not 
to undertake any other work or service, not to divulge the masters 
secrets or to make improper use of his trade secrets or information about 
the master’s affairs. Such latter covenants may be not only for the 
term of employment but also for subsequent periods. 

In drafting restrictive covenants it is necessary to sec that they are 
not illegal. Agreements in restraint of trade are void under Section 27, 
Contract Act, and should not be inserted in an agreement. 

Duty on an agreement for contract of service is the same as that for 
an ordinary agreement. (See note on agreements ). 

Not compulsory. 
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1—Agreement of service of Municipal Engineer 

This AGREEMENT is made on the-day o£_ 

BETWEEN AB etc. (hereinafter called "the Engineer”) of the 

one part AND the Municipal Board of-(hereinafter called 

"the Board”) of the other part. 

WHEREAS the Board has engaged with effect from the- 

day of-1935 the Engineer to serve the Board in 

the capacity of Municipal Engineer at the pay and upon the terms 
and conditions hereinafter appearing; 

AND WHEREAS the said appointment, salary and condi¬ 
tions have been approved by the provincial Government. 

NOW THIS AGREEMENT WITNESSES and the parties 
hereto hereby agree as follows:— 

1. That the Engineer will remain in the service of the Board 

for a period of five years from the-day of_; 

PROVIDED that the first year of such service shall be re¬ 
garded as a period of probation and if at the end of that year the 
Board is not satisfied with his service, it may terminate this agree¬ 
ment without any notice. 

2. That the Engineer will submit himself to the orders of 
the Board and of the officers and authorities under whom he may 
from time to time be placed by the Board and will at all times 
obey the rules lawfully prescribed for the time being by the Board 
regarding the duties to be performed by the Engineer. 

3. That the Engineer will employ himself efficiently and 
diligently and to the best of his ability as a Municipal Engineer 
and will devote his whole time to the duties of the service and 
will not engage directly or indirectly in any trade, business or 
occupation on his own account and will not (except in case of 
accident or sicknesi certified by competent medical authority) 
absent himself from his said duties without having first obtained 
permission from the Board or its authorized officer. 

42 
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4. That in the event of misconduct on the part of the 
Engineer or of a breach of any of the terms and conditions herein 
specified the Board may at any time dispense with his services 
without notice, but after due inquiry and observance of the con¬ 
ditions laid down in the U. P. Municipalities Act in this behalf, 
and the order of the Board dispensing with his services shall be 
subject to such appeal as may for the time being be provided by 
the said Act. 

5. That the Board will pay the Engineer so long as he shall 
remain in the service and actually perform his duties pay at the 

rate of Rupees-per mensem which may, at the option 

of the Board be increased after three years of approved service. 

6. That subject to the condition that the Engineer maintains 

a motor car for the performance of his duties as Municipal 
Engineer the Board shall pay him a conveyance allowance of 
Rs.-per mensem. 

7. That in the matter of leave and other matters not pro¬ 
vided for in this agreement the Engineer shall be governed by the 
rules regulations and bye-laws lawfully made from time to time 
by the provincial Government or the Board in this behalf. 

S. That cither party to the agreement may terminate this 
agreement by giving to the other three months’ notice in writing 
of its intention to do so and on the expiration of such notice this 
agreement shall be determined. 

IN WITNESS WHEREOF etc. 

2—Deed of Appointment of an Engineer 

under Government 

AN AGREEMENT made the-day of- 

BETWEEN AB etc. at present residing at-in the district 

of-(hereinafter called "the Engineer") of the one part 

AND the Governor of the United Provinces (hereinafter called 
"the Governor”) of the other part. 

WHEREBY it is hereby agreed as follows:— 

1. That the Engineer will remain in the service of the 
Government of the Unitud Provinces (hereinafter called the 



APPOINTMENT OF AN ENGINEER 


6S9 


•years from the- 


■day 


Government”) for a period of- 

of-. 

2. That the Engineer will submit himself to the orders of 
the Government and of the officers and authorities under whom 
he may from time to time be placed by the Government and will 
at all times obey the rules prescribed for the time being for the 
regulation of the branch of the public service to which he may 
belong and will from time to time proceed to any part of India 
to which he may be required to proceed. 

3. That he will employ himself efficiently and diligently and 
to the best of his ability as an Assistant Electrical Engineer and 
that he will devote his whole time to the duties of the service and 
will not engage directly or indirectly in any trade business or 
occupation on his own account and that he will not (except in 
case of accident or sickness certified by competent medical autho¬ 
rity) absent himself from his said duties wthout having first 

obtained permission from the Government or their authorized 
officer. 

4. That m the event of misconduct on the part of the 
Engineer or of a breach of term of any of the conditions herein 
specified the Government may at any time dispense with Ifis ser¬ 
vices without notice but after due enquiry. 

5. That it shall be lawful for the Government if satisfied on 
the medical evidence before them that he is unfit and is likely for 
a considerable period to coiuinue unfit by reason of ill-health for 
the discharge of his duties in India to determine the service under 
tins agreement (the decision of the Government being conclu¬ 
sive) and thereupon his services shall be terminated. 

6. That the Government will pay the Engineer so long as 
le shall remain m the service and actually perform his duties at 

P nntnsem during the first year 

P'-'"' "’‘tnsein during the second year, and Rs -_ 

per mensem during the third and subsequent years. 

(or, that the scale of the pay of the Engineer, so long as he 
hall .einain in service and perform his duties shall be Rs. 400-25- 
and that the Engineer will start in this scale at the stage of 
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Rs.-per mensem and will get this pay rising to Rs. 650 

per mensem by annual increments of Rs. 25). 

7. That the Government will pay the Engineer so long as he 
actually performs his duties travelling allowance on the following 
scale, subject to the condition that he maintains and uses a motor 
car for all journeys performed by him in the discharge of his 
duties when the journeys arc within his jurisdiction and it is 
practicable to use a motor car— 

(rt) a conveyance allowance of Rs. 125|- per mensem, 

{I?) a mileage allowance of -|2[- a mile for journeys of over 
20 miles per diem performed by road in the discharge of his 
duties, 

(r) a daily allowance at the rate allowed for first class officers 
by Rule 27 of the United Provinces Financial Handbook, Volume 
IH, i.c. Rs. 4;8 for every night he is absent from headquarters pro¬ 
vided the distance from headquarters exceeds five miles, 

((/) mileage and daily allowance at the rate ordinarily admis¬ 
sible to oJiiccrs of the first class under Rule 27 of the U. P. Finan¬ 
cial Handbook Volume HI for journeys on duty by rail or road 
when the journeys are outside his jurisdiction or it is impracti¬ 
cable to use a car. 

PROVIDED THAT for all days on which such ordinary 
mileage or daily allowance is drawn under this clause the convey¬ 
ance allowance and the special mileage allowance allowed by the 

previous clauses (^/) and {b) shall be forfeited, 

(e) for journeys partly by road and partly by rail within 
bis jurisdiction a mileage allowance of two annas a mile for the 
road journey and railway fares at the rates admissible to a first 
class officer under Rule 27 of the U. P. Financial Handbook Volume 
III. On all days on which mile.ige allowance and railway fares 
are drawn under this rule, the conveyance allowance and special 
mileage allowance admissible under clauses (a) and (b) shall not 
be forfeited. 

8. That if the Engineer shall on the expiration of the term 
of this agreement leave the said service with the approbation of the 
Government and having satisfactorily at all times performed 
duties and shall actually quit the said service m India or i 
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service is terminated within the term of this agreement otherwise 
than by himself, he shall be provided with a first class passage to 
England (or at his option with a passage to any other country at 
a cost not exceeding that of a first class passage to England) pro¬ 
vided that he claims such passage within three months from the 
determination of his service and leaves India within three months 
after such determination and as the Government may direct. 

9. That the Engineer will be entitled during the said term 
of his engagement to leave on average pay upto l|llth of the 
period spent on duty (upto a maximum of four months at a time) 
to which may be added on medical certificate leave on average or 
half average pay upto the maximum of three months reckoned 
in terms of leave on average pay. 

10. That he shall not be entitled to any pension, gratuity or 
bonus on retirement but that while this agreement is in force he 
shall subscribe to a Provident Fund at the rate of one-twelfth of 
his pay each month the Government adding half yearly a bonus 
at the rate of one hundred per cent of his subscription for the 
half year. Interest at such rate as the Government may from 
time to time fix will be calculated monthly and added yearly to 
the account. The amount at his credit in the Fund will be paid 
to him on his quitting the service or to his legal representatives in 
the event of his death whilst in the service. 

PROVIDED that the whole or any part of the bonus and 
interest and increment accrued thereon may be withheld to meet a 

liability incurred to the Government or in case he is dismissed from 
the service. 

11. That in any payments made in the United Kingdom 
under these presents the rate of exchange then applicable to the 
class of transaction concerned as decided by the Secretary of State 
from time to time shall be observed. 

12. That cither party to this agreement may terminate this 
agreement by giving to the other six months notice in writing of 
his intentions to do so and on the expiration of such notice this 
agreement shall be determined. 

13. That the proceedings, letters and reports of the Gov¬ 
ernment or of its officers and agents or any copies thereof or ex- 
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tracts therefrom which shall be submitted to any higher authority 
in India or elsewhere in any way relating to the sums of money to 
be paid or allowed to the Engineer or to his conduct or in any 
way relating to the premises shall be received as evidence of any 
matters therein contained in any action or in any legal proceedings 
by or between the parties to these presents or in any way relating 
thereto. 

IN WITNESS WHEREOF ETC. 

3—Contract of employment of College Staff 

{tuith refereuce to rales of the College) 

AN AGREEMENT made the-day of-BETWEEN 

the General Committee of the college (hereinafter called 
"the General Committee”) of the one part AND AB etc. of the 
other part. 

WHEREBY IT IS AGREED as follows:— 

1. That the General Committee hereby appoints the said AB 

to be-in the said College upon the following scale of salary 

and increments namely the sum of Rs.-per mensem upto the 

month of-inclusive and thereafter by annual increments 

of rupees-per mensem upto Rs.-per mensem. 

2. That the said-shall assist the principal of the said 

College with zeal and efficiency in all matters pertaining to instruc¬ 
tion and discipline and shall in addition perform when called upon 
to do so any other such services as may reasonably be required of 
him by the said Principal in the furtherance of the interest of the 
said-College. 

3. That the said-shall not at any time during his 

employment under this agreement directly or indirectly engage in 
any other employment save of the said College. 

4. Tltat the period of employment of the said-under this 

agreement shall be regulated by the rules for retirement passed by 

tlic General Committee on the--day of-which shall 

be deemed to be incorporated herein PROVIDED NEVERTHE¬ 
LESS that in the event of the President of the General Committee 
being satisfied after a report from the Principal of the said College 
that the said-is not performing his duties with zeal or 
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efficiency or that he is a person unfit to retain his employment in 

the said College the said President may require the said-to 

show cause why his services should not be dispensed with under 
this agreement and upon the said President deciding against the 

said-this agreement shall terminate and the decision of 

the President in this respect shall be final. 

5. That the said-accepts the conditions of services 

rights, and privileges which now obtain in the said college with 
reference to leave, rules. Provident Fund Regulations, retirement 
allowances and so forth and which are contained in the published 
Rules of the said College which shall be deemed to be incorporated 
herein and agrees to abide by all such conditions in so far as they 
may effect his services. 

IN WITNESS WHEREOF ETC. 

4—Contract of employment of manager of a business 

concern 

AN AGREEMENT made the-day of-BETWEEN 

AB etc. (hereinafter called the Principal) of the one part AND 
CD etc. (hereinafter called the Manager) of the other part. 

WHEREBY it is hereby agreed as follows:— 

1. The Manager shall during the term of-years 

from the-day of-next (now last past, if the appoin/- 

meut is to take effect from a back date) continue to serve the Prin¬ 
cipal as Manager of the business of-at-or any other 

place and shall give his whole time and attention to the said busi¬ 
ness and shall use his best endeavour to improve and extend the 
same and shall in all respects diligently and faithfully obey and 
observe all lawful orders and instructions of the Principal in rela¬ 
tion to the conduct of the said business and shall not without his 
consent divulge any secrets or dealings relating thereto. 

2. The Manager shall keep at the place of business at- 

proper books of accounts showing all goods and moneys received 
and delivered and disbursed by him with necessary particulars of 
all such transactions and shall duly account for all moneys belong¬ 
ing to the Principal and coming Into the hands or power of the 
Manager and shall forthwith pay the same to the Principal or his 
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bankers for the time being except only such moneys as the Manager 
shall be authorised by the Principal to retain for immediate re¬ 
quirements of the said business. 

3. The Principal shall pay to the Manager during the con¬ 

tinuance of his engagement and provided he shall duly observe 
and perform the agreements herein on his part contained, the 
salary of Rs.-per mensem on the first day of every calen¬ 
dar month commencing from the first day of-without any 

deduction except such as he will be bound to make under the In¬ 
come Tax law for the time being in force, AND shall also pay 
the Manager at the end of each year during the aforesaid period a 
further sum equal to per cent on the gross sale returns for the 
said year (or on the net profits of the said business for the said 
year (if any) after making such deductions as arc properly made 
according to the usual custom of the said business in the estima¬ 
tion of net profits PROVIDED ALWAYS that upon the death 
or termination of the engagement of the Manager before the ex¬ 
piration of the said period of-years the Principal shall 

forthwith pay to him or his heirs, executors, administrators or 
other legal representatives as the case may be, in respect of the 
services of the Manager for the whole or any part of the current 

month a due proportion of the salary of Rs.-per mensem 

together with such further sum in lieu of such percentage as 
aforesaid .as shall bear the same proportion to the estimated gross 
return (net profits) for the then current year as the part of the 
said year during which he has served shall bear to the whole year, 
the gross return (net profits) being calculated on average of the 
past three years. 

4. The Principal shall during the continuance of the Mana¬ 
ger’s engagement provide him with a suitable furnished house 
for residence free of rent, rates and taxes (except the charges for 
electricity consumed by him or of extra water used by him) and 
the Manager shall reside in the said house. 

5. The Manager shall make such tour as may be necessary 
in the interest of the said business or as he may be directed by the 
Principal to make, and the Principal shall pay him all reasonable 
expenses actually incurred in undertaking such tours (or a travel- 



EMPLOYMENT OF MANAGER OF A BUSINESS CONCERN 665 


ling allowance at - 8 - per mile for all journeys by road and one 
and one half first class fare for journeys performed by rail and a 
halting allowance of Rs. 10 per diem when a halt of not less than 
8 hours is made at one place). 

6. The Manager shall be entitled during his engagement to 
leave on full pay for a period equal to l|llth of the period of 
service rendered and to a further leave on half pay in case of 
illness or incapacity to be proved to the satisfaction of the prin¬ 
cipal for a period of 15 days in one year. 

7. Either party hereto may terminate the engagement of the 

Manager at any time before the expiration of the said term of- 

years on giving or sending by registered post to the other party 
three calendar months’ notice in writing, such notice to be given 

or sent in the case of the Principal to his house at-and in 

case of the Manager to his place of business or residence provided 
by the Principal and on the expiration of the said three months 
from the date of giving or posting such notice the said engagement 
shall terminate provided that the Principal may terminate the said 
engagement at any time on payment of three months pay in 
advance in lieu of such notice as aforesaid. 

8. If the Manager at any time wilfully neglects or refuses or 
from illness or other cause become or be unable to perform any 
of the duties under this engagement the Principal may suspend his 
salary (and sum by way of percentage) during such neglect, 
negligence or inability as aforesaid and may further immediately 
terminate the engagement of the Manager without giving any such 
notice or making such payment or salary in advance as herein¬ 
before provided. 

9. The Manager will at his own expense find and provide two 

respectable sureties to the amount of Rs.-each for his 

good conduct and for the due performance by him of this engage¬ 
ment and if he fails to do so for a period of three months from 
this date the Principal may terminate his services forthwith. 

IN WITNESS etc. 
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5—Renewal of term of service of an employee 
(either on old terms or new terms) 

THIS AGREEMENT Js made etc. 

WHEREAS the said CD has served the said AB as- 

under an agreement between the parties hereto dated the- 

AND WHEREAS the term of the said CD’s engagement 

under the said agreement having expired on the-, it has 

been agreed that the said AB shall re-engage the said CD upon 
the terms and conditions hereinafter appearing (or, upon the 
terms and conditions contained in the said agreement dated the 

- ). 

NOW THESE PRESENTS WITNESS and the parties hereto 
hereby agree as follows:— 

(1) The said CD shall serve the said AB as-for one 

year from the- 

( 2 ) 

(3) 

etc. 

(nr, 2 . The terms and conditions of the said agreement shall be 
the same as arc contained in the aforesaid agreement of the parties 
dared-and so far as they may be applicable to the employ¬ 

ment under this agreement and all the terms and conditions con¬ 
tained in the said agreement shall be deemed to have been incor¬ 
porated in this agreement). 

IN WITNESS WHEREOh etc. 

6 —Agreement cancelling employment 
(endorsed on service agreement) 

An AGREEMENT made the-day of- 

liETWiTN the within-named parties 

WHEREBY it is greed as follows:— 

1. The employment of the Engineer by the Board under the 
wiiliin-namcd agreement shall cease as from the date hereof and 
from the same date all the provisions of the within-named agree¬ 
ment shall cease to have effect; 

2. In consideration of the sum of Rs.-P-iid by the 

Board to the Engineer (the receipt of which the Engineer hereby 
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acknowledges) the Engineer releases the Board from all claims 
and demands under the within-written agreement whether in res¬ 
pect of salary, allowance, compensation, damages or otherwise; 

3. The Engineer shall on or before the-day of- 

deliver up possession of the quarters occupied by him under tlic 
within-written agreement and in default shall pay to the Board 

as liquidated damages the sum of Rs.-for every day after 

that date during which he shall retain possession thereof. 

IN WITNESS WHEREOF etc. 



TRUSTS (INCLUDING SETTLEMENTS, 
ENDOWMENTS AND WAQFS) 

Preliminary Note 


Require¬ 
ments of 
a Valid 
Trust 


A Trust is defined in the Indian Trusts Act as an obligation annexed 
to the ownership of property and arising out of a confidence reposed in, 
and accepted by, the owner or declared and accepted by him for the bene¬ 
fit of another or of another and the owner. The person creating the 
trust must be legally competent to contract and a trust may be created 
on behalf of a minor with the permission of the Civil Court of original 
jurisdiction (Section 7). Every person capable of holding property may 
be a trustee, but if the trust involves the exercise of discretion he cannot 
execute it unless he is competent to contract (Section 10). The Govern¬ 
ment of India cannot be a trustee (Viziarainarajn v. The Secretary of 
State, 8 Madras 525 P. C.), nor can a Government servant act as trustee 
of a mosque, temple or other religious institution (Section 22, Religious 
Endowments Act, 1863). A corporation can both create trust and be 
a trustee. An insolvent can also be a trustee and the trust property is 
not affected by his insolvency. It is not advisable to appoint Cesfi quo 
trust or other relations as trustees. The object of the trust must be law¬ 
ful and every trust of which the purpose is unlawful will be void, and, 

if the object is botli lawful and unlawful and the two portions cannot bo 
H'parated, the whole trust would be void, (Section 4). Any property 
which is transferable can be the subject of trust, whether it is movable 
or immovable, but a mere beneficial interest under a subsisting trust can¬ 
not be made subject of a trust. The beneficiary of the trust may be any 
person capable of holding property. Such person may be a sentient being 
or a juristic person or even a deity. A trust may also be created for a 

religious or charit.iblc object and 'the beneficiaries in such eases are the 

public or class of the public interested in it. 

A Trust may be either public or private. The intention for decid¬ 
ing whether a particular trust is or is not of a private nature is whether 
the said trust is or is not for the benefit of individuals. It is the 
extensiveness of the object which affords some indication of the public 
nature of a trust. The test is whether it is for a large and extensive 
section of the community. {Prakasb Chandra 'Nag v. Subodh Chamr 
Nag, A. 1. R. 1937{ Cal.) 67; Sbeo Shankar v. Kashi Shankar, A. I. 
1935 (All.) 139). A private trust is a trust for the private convenience 
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and support of individuals or families while a public trust is for the 
benefit of the public at large or some portion of it answering a particular 
description, the object being to benefit on uncertain and fluctuating 
body and the trust being of a permanent and indefinite character. 
{Varniau Alt v. Md. Kaza Khan, (1949) A. L. J. 4S7). 

Under the Indian Trusts Act, 1382, which applies to Madras, Uttar How is 
Pradesh, Punjab, Bombay, Coorg and Assam, a trust in relation to im- trust 
moveable property must be declared by a non-testamentary instrument 
in writing, signed by the author of the trust or the trustee and registered, 
or by the will of the author of the trust or of the trustees. A trust in 
relation to movable property can be created either in the same way as 
that of immovable property or by transfer of the ownership of the pro¬ 
perty to the trustee (Section 5). In places where the Trusts Act does 
not apply, a trust of immovable property may be created orally if the 
author of trust is himself the trustee and consequently no transfer of the 
property is involved, and all that is required is only a declaration of trust 
{Madan]} v. Trihlynwan, 36 B. 366). If a stranger is appointed as trustee, 
a transfer of property is necessary and the conveyance must be made 
according to the law of Transfer of Property, e.g., if it amounts to gift, 
it must be made as a gift. 

An instrument of trust is drafted either as a deed poll or as a regulai Instru- 
deed between the author of trust and the trustees. Where trustees arc 
strangers and a transfer of property is involved, it is better to draft the 
deed as a deed between the author of trust and the trustees. Where the 
author is to be the trustee himself and the deed requires a mere declaration 
of trust, it is drafted as a deed poll. No specific words arc necessary, but, 
whatever the words used, the deed should contain with reasonable cer¬ 
tainty (a) an Intention to create a trust, (b) the purpose of the trust. 

(c) the beneficiary, (d) the names of the trustees, and (e) the trust pro¬ 
perty, and (f) unless the author is himself the trustee, transfer of the 
legal ownership of the property to the trustee. 

Before 1926 a trust used to be made in England by one instrument 
by which the property was given to trustees on certain trust. The 
Settled Lands Act 1925, however, provided that a settlement of land 
inter vivos should be effected by two deeds namely, a vesting deed and a 
trust instrument (Section 4). By the vesting deed the land is conveyed 
to the trustees In trust to be separately embodied In a trust instrument 
of even date. The ad vantage of his system is that, while under the old 
system a purchaser of the land had to examine the trust deed, under tne 
present system all that he has to examine is the vesting deed and he need 
not, and cannot, examine the trust instrument. In India, this is hardly 
necessary and only one deed, including both the declaration of trust as 
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well as the transfer of property in trust, is drafted. In the case of trust 
in relation to movable property (called in England a settlement of per¬ 
sonality, as opposed to a settlement of reality when immovable property 
IS involved), the trusts are set out in a deed of settlement by which the 
property is also transferred to the trustees. 

The most important and vital part of a deed of trust is the expression 
of an intention to create a trust which should be expressed in the deed 
in unequivocal language and with reasonable certainty. No particular or 
technical words are necessary but the words used must be definite and 
unequivocal. This intention is expressed clearly in the recitals of the 
deed and in the operative part also. If the trustee is a stranger, the pro¬ 
perty is transferred to him "upon trust.” If the author is himself the 
trustee, he declares in the operative part that he "dedicates” or "sets 
.ipaic” the property in trust for such and such purpose and constitutes 
himself as the trustee. 

Acceptance of trust by a trustee may be either e.xpress, e.g., by 
executing the deed of trust or by verbal assent, or inferred from conduct, 
e.g., by entering into possession of the property and on the duties as trustee. 
But it is always safer to have the deed of trust executed by the trustee 
also. 

Different directions are given to the trustees by the author as to the 
manner in which the trust is to be worked. These are the conditions 
and provisions of the trust and vary in different kinds of trusts accord¬ 
ing to the circumstances. Provision is also usually m.ide for appoint¬ 
ment of new trustees. 

A trust cannot be revoked unless (a) all the beneficiaries consent, 
(b) a power of revocation has been reserved in the deed, and (c) in case 
of a trust for payment of debts, it has not been communicated to the 
creditors (Section 78). If the trust property is to be applied for author’s 
own benefit, the trust can be revoked. A power of revocation may with 
advantage always be reserved in the deed. 

Marriage and family settlements 

Marriage and family settlements are species of settlements by way 
of trust. When an annuity is settled on a wife, it is not necessary to 
have any trustees and the annuity may be settled by agreement to which 
ilie husband and wife are parties. Certain ante-nuptial and post-nuptial 
arrangements are however made in England by way of settlement and 
in these, as well as in cases of family settlements for the benefit of 
children, trustees are usually introduced. Property is transferred to 
them in trust for the wife and children. Such settlements are not com¬ 
mon in India. In all such settlements, provision is usually made for a 
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resulting trust in favour of the settlor or his legal heirs in case of death of 

4 

the beneficiaries. In case of children, the children are usually made the 
beneficiaries on attaining majority or in case of females on marriage, and. 
until then, the trustees spend the income of trust property on their main¬ 
tenance and education. Whatever provisions it is intended to make 
should he clearly expressed. 

Endowments 

Although a trust can be created for charitable .and religious purposes Hindu 
by transferring property to the trustees and defining the objects of theEndots'- 
trust as laid down above, yet religious and charitable endowments under 
the Hindu and Muhamcdan Law can also be created in accordance with 
the law and usage relating thereto. There is a fundamental difference 
between the juridical conception on which the English law relating to 
trusts is based and that which forms the foundation of the Hindu and 
Muhamcdan systems, and for this reason the rules applicable to wihifs and 
Hindu religious endowments have been deliberately exempted from the 
scope of the Indian Trusts Act. (Vide Sec. 1). Under the Hindu law 
a gift can be made to a deity installed or to be installed in a temple, and 
deity or idol is recognized by courts as a juristic person capable of holding 
property, and property dedicated to an idol belongs to the idol and not to 
the shehait or priest who is in the position of a manager only and not that 
of a trustee. Similarly a nnith is also a juristic person and gift of pro¬ 
perty can be made to it instead of a trust. It is not necessary that the 
idol be inexistence at the time of creating the trust (Ratan Sen v. Siiraj 
Bhan, 1944 (All.) 11, Jagdish etc. v. Mf. Kttiis/lla, 1947 (All.) 317. 

Sometimes a dedication is made and also trustees arc appointed with defi¬ 
nite directions for expending the income of the dedicated property for 
the purposes of the deity in a particular way. Sometimes the donor 
appoints himself as th^ first trustee. TIicr<? is nothing illegal in this. 

Property can, therefore, be dedicated to a temple either by giving How made 
It to the trustees and executing a deed of trust in the usual way, or bv 
dedicating it to the idol itself. In the latter case, a deed of dedication is 
not absolutely necessary, but it is proper to have one executed instead of 
leaving the dedication to be inferred from the use of the property and 
conduct of the donor and the shebaits. No particular words are required 
for dedication, and either it may take the form of a gift to the idol 
or the property should be expressly set apart for, or dedicated to, the 
religious and charitable purposes which should be clearly specified. It 
is not necessary that the image of the deity should have been installed in 
a temple, but the deity should be named {Sarah Snkh Das v. Ram Prasad 
*16 A. 130, 78 I. C. 118, A. I. R. 1929 All. 357), nor is an endowment 
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affected by the destruction or mutilation of the idol, and a new image may 
be stablished {Piirna Chandra v. Gopal Lai, 8 C. L. J, }69), 

Charitable gifts, e.g., those for Sadaharat, dharamshala, pathshala 
may be joined with religious gifts, but if they are separately made they 
should be made in the form of trusts. 

Waqf is the tying up of the property in the ownership of God the 
Almighty and the devotion of the property for the benefit of human 
beings. The right of ownership passes from the donor to God imme¬ 
diately a proper waqf is made and the Manager of the waqf, who is called 
Mutwalli, is only the manager or governor and not a trustee in the strict 
sense in which that word is used in English law. There are two kinds of 
waqf: (1) Public waqf, which is a dedication of property for public pur¬ 
poses, e.g., the maintenance of a mosque, orphanage, imambara etc.; and 
(2) priia/c waqf, which is for the benefit of the settlor’s family and des¬ 
cendants. The latter kind of waqf is valid if the ultimate benefit in 
case of there remaining no descendant however distant is reserved for 
the purpose and for any other religious purposes of charitable purpose of 
a permanent characted. Such a waqf is called Waqf alul aulad and is 
recognized by the Waqf Validating Act, 1913. If the Waqf is for the 
benefit not only of descendants but of remoter persons it will not be 
valid, e.g., a Waqf for the benefit of all the heirs of the Waqif would be 
invalid even if there is an ultimate gift to the poor (Moeniidd/n v. Sapa, 
1940 (Cal.) 501. A waqf exclusively for the benefit of the family or 
descendants of the settlor is not valid, therefore the device of reserving 
an ultimate dedication to charity should be adopted so as to bring the 
waqf under the Act and make it valid. {Mahaiiiniad Alt v. Dinesh, 1940 
(Cal.) 417. The maintenance and support of the family children or 
descendants of the waqif is not a pious purpose, {Mohiiiddiu v. Saplna, 
1940 (Cal.) 501. The whole of the property must be given to charity 
as ultimate bequest {Abdul Karim v. Rahimbux, 1946 (Bom.) 342). It 
should also be noted that the reservation should be for the maintenance 
and support of the Waqif and descendants and not for the absolute use 
of the settlor for his life. In the latter case, the gift would be void {ibid). 

No form is prescribed by the Muhammedan law for making a valid 
waqf. It may be made orally or by a deed inter vivos or by will. If a 
deed or waqfnama is written all that is necessary is that the object of 
the waqf should be clearly specified and the property should be clearly 
defined. No particular words are necessary to indicate the grant but it 
is advisable to use the word waqf which has a well known and recognized 
meaning though it is not necessary (M/. Khur Shed Jahan v. Qaniqatit 
Ali, 1947 (Oudh) 17. The Waqif should actually divest himself of the 
property and a mere declaration of intention by itself will not consti- 
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tute a Waqf, though the dedication need not be express and may be in¬ 
ferred from facts and circumstances (Mohammad hndad v Uf. Bismilla 
1946 All. 468), 

A ^i^aqf made while the waqif is suffering from death illness (Marznl 
maut) is valid only to the extent of l|3rd of the assets unless, assented 
to by the heirs. 

Any Musalman who has attained puberty, chough not majority, can 
make a waqf. A woman can make a u’aqf. 

A waqf should be certain as to the property apportioned, uncondi- Rgquire- 
tional, and not subject to an option. It must have a final object which ments 
cannot fail and the object must be expressly stated. The dedication of valid 
must be absolute and present, and not contingent or conditional. The 
Waqf can be of any kind of property but the dedication must be perma¬ 
nent. A decree is property of too precarious a nature to admit of a 
permanent dedication (Gbiilam v. Hafiz Abdnr Rashid, 1947 All. 127). 

It must according to Shia law be accompanied by delivery of possession, 
chough this is not necessary under the Sunni law. The office of a ?«»/- 
it'alli IS not necessarily heritable. The deed of waqf should provide for 
the appointment or nomination of a mutwaili. Sometimes it is provided 
that a mufimlli should nominate his successor. If there is no provision 

in the deed of waqf, or if the directions given therein fail, court will 
appoint a mutwaili. 

In case of trusts established for charitable, or partly charitable and Treasurer of 
partly religious purposes (but not exclusively for religious teaching of charitable 
worship), the trust property may, by an application to the Provincial endow- 
Government, be vested in the officer called the Treasurer of charitable 
Endowments to be held by him in trust for the objects of the trust. A 
scheme is prepared by the Government with the concurrence of the 
founder, for the administration of the said property and application of the 
income to the objects of tlie trust. The treasurer is a corporation sole but 

he IS not required to administer the property. In such cases no deed of 
trust is necessary. 

Settlement is defined in the Indian Stamp Act as meaning "any non- Stamp 
testamentary disposition in respect of movable or immovable property, duty 
made (a) in consideration of marriage, (b) for the purpose of distribut- (Settle- 
property of the settlor among his family or those for whom lie 
wishes to provide, or for the purpose of providing for some person depen¬ 
dent on him, or, (c) for any religious or charitable purpose”. For a deed 
of trust, settlement, or endowment which falls within this definition, 
the duty is that payable on a bond for a sum equal to the amount oi 
value of the property settled as set forth in the deed, except that in 
I^engal, Madras, Punjab, and Assam it is that payable on a Bottomery bond 

43 
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for such sum. If an agreement to settle is stamped with the duty afote- 
said, the duty on a deed of trust written in pursuance of such agreement 
shall not exceed Rs. l|8 in Bombay, Re. l|- in C. P. and Bengal, -|l5l- as. 
in Bihar, -|12[- as. in Madras, Punjab, Assam and U. P. and 8 as. else¬ 
where (Art. 58). The value of the property should therefore be set 
forth (Section 27). If it is not correctly stated in the deed, the executant 
is punishable with a fine extending to Rs. 500, but the deed on which 
duty has been paid according to the value so stated is valid. In the cities 
of Bombay, Ahmedabad, Poona and Karachi, the duty payable on a settle¬ 
ment for religious or charitable purposes is the same as in the rest of tht 
Presidency, but in other cases the duty is as on a conveyance. 

For declaration of trust not amounting to settlement, the duty is the 
same as on a settlement deed but is subject to a maximum of Rs. 33|l2 
in Bombay, Rs. 30 in C. P., Rs. 27’10 in Bihar, Rs. 22|8 in Bengal, Madras, 
Punjab, Assam and U. P. and Rs. 15[- elsewhere. 

The duty on a deed of revocation of a settlement or trust is the 
same as on a deed of settlement, subject to the maximum of Rs. 22[8 in 
Bombay, Rs. 19|l2 in Bihar, Rs. 20 in C. P., Rs. 15|- in Bengal, Madras, 
Punjab, Assam and U. P. and Rs. 10|- elsewhere. 

Stamp-paper (Rule 6) or, if in European language, impressed label 
(Rule lO(ii)). 

Registration of a deed of trust involving immovable property is 
compulsory under the Indian Trusts Act, (Section 5). In territories 
where rhe Act does not apply, or in cases of tru^s which are exempted 
c.g. tiiuifs, or religious or charitable trusts, registration would be com¬ 
pulsory under the Registration Act if the value of the property involved 
exceeds Rs. 100|-. 

If a trust is created by a will, the above rules about stamp and 
registration do not apply. 
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and 
agree¬ 
ment for 


Various forms of Recitals in deeds of trust 

1. WHEREAS a marriage is intended shortly to be solemn- Intended 

ized between the said AB and the said CD. manuge 

2. WHEREAS the husband and wife were married on the Marriage 

-of-and previous to such marriage they agreed 

to make settlement as is hereinafter contained. 

3. AND WHEREAS pursuant to an agreement made upon settle- 

thc treaty for the intended marriage the bonds mentioned in the 

-Schedule hereto belongine to the husband have been 

® ^ ot securi 

delivered by him to the trustees to the intent that the same shall ties pass- 
bc held in trust for the husband until the intended marriage and ‘“S. 
after the solemnization thereof upon the trusts hereinafter express- ^ 
cd. 

4. AND WHEREAS the said AB has endorsed and made Ditto 
over to the trustees the securities particulars of which are set forth 

in the Schedule hereto to be held by the trustees upon trust and 
In the manner hereinafter expressed. 

5. AND WHEREAS upon the treaty for the intended Agrec- 
marriage it was agreed that the properties of the husband and 

wife hereinafter mentioned shall be assigned to the Trustees upon 

the trusts hereinafter declared concerning the same (respectively), by hus- 

6. AND WHEREAS upon the treaty for the intended 

marriage it was further agreed that the said AB shall enter into "I." 

such covenant as is hereinafter contained for the payment to the mom to 

trustees of the annual sum hereinafter mentioned to be held and P-W 3'^- 

applied by them upon the trusts and in manner hereinafter ex- 
pressed. 

7. AND W'HEREAS there has been issue of the said marri-State- 
age five children only viz. AB, CD and EF, sons and GH and JK 

ci.u,gl,lers of whom AB and GH are major and the others are “tilXen 
still minor and unmarried. 

8. AND WHEREAS upon the treaty for the intended 
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marriage ic was agreed that all the said premises shall be settled by 
the husband in manner hereinafter appearing. 

9. AND WHEREAS the said AB has erected a temple at 

-and has established a deity by the name of-in 

the said temple and is desirous of dedicating the properties men¬ 
tioned in the Schedule hereto to the said deity for the expenses of 
the said temple and to secure the worship of the said deity in the 
said temple and to make a settlement of the said property in 
manner hereinafter appearing; 

10. AND WHEREAS the said AB is desirous of erecting a 

temple at-and of establishing the image of-there¬ 

in and has decided to dedicate the property mentioned in the 
Schedule hereto for the cost of the construction of the temple 
and of the maintenance thereof and for the expenses of the wor¬ 
ship and other necessary expenses in manner hereinafter appear¬ 
ing. 

11. AND WHEREAS the founder is desirous of making 

such further provision as is hereinafter contained for the mainte¬ 
nance of the said temple and dharamshala and for performance 
of such acts of devotion and charity and celebration of such festi¬ 
vals connected with the said worship to be conducted and on 
such scale as specified in the-Schedule hereto; 

12. AND WHEREAS the founder has paid the sum of 

Rs.-to the trustees to the intent that the same shall be dedi¬ 

cated in perpetuity for the promotion and encouragement of edu¬ 
cation at the-College at-by founding scholar¬ 

ships in manner hereinafter .appearing. 

13. AND WHEREAS the donor is desirous of establishing 

an endowment fund for the endowment of beds in the^ " 

hospital (hereinafter called "the Hospital”) and the maintenance 
of the same for patients who may be unable to pay fees and rent 
charged by the Hospital; 

AND WHEREAS the donor has for this purpose paid 
Rs.-(or, endowed and delivered the securities mentioned 

-Schedule hereto) to the trustees upon the trust and 

subject to the powers and provisions hereinafter declared and 
expressed concerning the same; 
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14. WHEREAS with the object of attaining Kurbat or 
nearness to God and reward in the next world I desire to make a 

waqf of the properties mentioned in the-Schedule hereto 

for the maintenance and support o/ my descendants with the 
ultimate reservation for the public charitable purposes hereinafter 
mentioned; 

15. AND WHEREAS the Wakif is desirous of making a 
Wdcjf of the property hereinafter described to be used as a mosque 
for the benefit of the Muslim community and for the use of the 
said community in the manner hereinafter appearing. 

16. AND WHEREAS the Wakif is desirous of making a 
waqf of the properties described in the Schedule hereto for the 
public religious and charitable purposes hereinafter mentioned; 

17. AND WHEREAS the value of the said property (or 

the property described in-Schedule) is Rs.-. 

Miscellaneous Clauses of trust and condition 

1. During the joint lives of the husband and wife the 
trustees shall pay the income of the property described in the 
first schedule hereto and the property for the time being repre¬ 
senting the same (hereinafter called ”thc husband’s fortune”) to 
the husband and his assigns and shall pay the income of the 
property described in the second schedule hereto and the property 
for the time being representing the same (hereinafter called ‘'the 
wife’s fortune”) to the wife and after the death of such one of 
them the husband or wife as shall first die shall pay the income 
cf his or her fortune to the survivor of them and his or her assigns 
during his or her life but so that during marriage this interest 
hereby given to the wife shall be without power of anticipation. 

2. During the joint lives of the husband and wife the trus¬ 
tees shall out of the income of the said property for the time being 

representing the same pay an annuity of Rs.-to the wife 

without power of anticipation from the date of marriage such 


Waqf Alai 
Aulad 


Waqf of 
mosque 


General 

Waqf 


Statement 
of value 
of the 
property^ 

Trust of 
scpar.atc 
funds of 
the wife 
and hus¬ 
band for 
life of 
each 


Annuity 
to wife 


^ This is necessary for calculation of stamp duty and is required by 
Section 27, Stamp Act. The statement may be made cither as a recital or 
as a declaration, or the value may be mentioned along with the description 
of the property. 
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annuity to be payable in equal monthly instalments on the- 

day of each month and shall during such joint lives pay the resi¬ 
due of such income to the husband and his assigns. 

3. Tlie trustees shall hold the property hereby settled IN 
TRUST for all or any of the children or child of the intended 
marriage who being male attain the age of eighteen years or being 
female attain that age or marry, and if more than one, in equal 
shares. 

4. The trustees shall after the death of husband and wife 
apply the whole or such part as they think fit of the income of 
the share in the trust property to which any child of the intended 
marriage shall for the time being be entitled in expectancy under 
the trust hereinbefore declared for and towards his or her mainte¬ 
nance, education or benefit and may either themselves apply the 
same or may pay the same to the guardian or guardians of such 
child for the purpose aforesaid without seeing to the application 
thereof (and shall invest the surplus income (if any) thereof in 
any investment hereby authorized in augmentation of the capital of 
such share). 

5. The trustees shall forthwith invest the trust fund in any 
of the forms of investment allowed by law (or, in one of the 

investments mentioned in-Schedule hereto) and may from 

time to time vary such investments for others of a like nature as 
often as they shall deem expedient. 

6. All moneys received by the trustees and not required for 
immediate expenditure for the purposes of the trust may at the 
discretion of the trustees be invested in any of the forms etc. (as 
in form S). 

7. The trustees shall be at liberty at their discretion to call 
in and sell any se-iurities hereby transferred and re-invest the sale 
proceeds in any other securities and deposit the same in any reliable 

bank. 

8. Tiic trustees shall have no power to sell mortgage or 
otherwise transfer the immovable property hereby settled or any 
part thereof but they shall be at liberty to grant leases for terms 

not exceeding seven years. 
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9. The trustees shall have power if they think fit to sell the To sell 
immovable and movable property subject to the trust heicby 
created and all money received by such sale shall form part of 

the trust fund and shall be applicable accordingly. 

10. The trustees may at any time or when they think ex-To pur- 

1 ^ sc 

pedient apply any part of the trust fund in acquiring by purchase 
or on lease or otherwise any land as a site or as part of the said 
of the-and in-and all land so acquired shall be trans¬ 

ferred or demised to or otherwise vested in the trustees or such 

other persons as they shall from time to time direct. 

11. If and whenever the number of the trustees shall 

reduced below-the continuing trustees shall appoint such 

number of new trustees as shall be required to make up the total trustees 

number for the time being to-. 

12. In case of any vacancy in the board of trustees caused Ditto 

by death resignation or otherwise the same shall be filled up by 

nomination by the remaining trustees. 

13. All or any of the trusts and powers vested in or exer-Trustees 

cisablc by the trustees hereunder shall be capable of being perfoim-^^^ majo- 
ed or exercised by a majority of the trustees hereof for the time 
being and any action or decision of such majority shall be as valid votes 
and effective as it would have been if done by all the trustees. 

14. Subject as aforesaid the trustees shall from time to time Power to 
make and alter rules and regulations with regard to the con- 

duct of the business and all matters in respect of which any power 
or duty is hereby vested in them as they may think proper. 

15. If the object for which this trust has been created shall Cy-pres 
fail and cannot be fulfilled the trustees shall be at liberty to apply 

the trust fund and the property which is the subject of this trust 
to any other object of alike nature which the trustees shall consi¬ 
der proper. 

16. The settlor may at any time or times hereafter by any Power of 
deed or deeds revocable or irrevocable or by will or conduct ex- 
pressly referring to this power or the property subject thereto 
appoint such new or other trustees and concerning the trust fund 

(or, the property hereby settled or any part thereof) as he may 
think fit, 
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[In these Precedents only trusts created inter vivos 

are dealt with; Precedents of those created by Will 

tvill be found in the next Part relating to wills] 

1—Marriage settlement under which husband’s 
father agrees to pay an annuity to the wife 

THIS SETTLEMENT is made on the-^day of- 

BETWEEN AB etc. (hereinafter called "the settlor”) of the first 
part AND CD etc. of the second part AND EF etc. of the third 
part. 

WHEREAS a marriage has been fixed up between the said 
CD and the said EF and during the negotiations for the said 
marriage it was agreed (between the settlor and the father of the 
said EF) that the settlor will enter into an agreement to pay an 

annuity of Rs.-to the said EF during the continuance of 

her marriage with the said CD; 

NOW THIS DEED WITNESSES that in pursuance of the 
said agreement and in consideration of the said intended marriage 
the settlor hereby covenants with the said CD and EF and as a 
separate covenant with each of them as follows: 

1. The settlor will during his life (or, the settlor his heirs 

executors administrators will) from and after the solemnization 
of the said marriage and during the subsistence of that marriage 
pay to the said EF without power of anticipation an annuity of 
Rs.-. 

2. The said annuity shall be deemed to accrue from day to 
day and shall be payable monthly by equal instalments on the 
first day of every month, the first payment (if necessary of an 
apportioned part of the said annuity) to be paid on the first day 
of the month next following the month in which the marriage is 
solemnized. 

3. If the said EF shall become insolvent or shall do or 
attempt to do or suffer anything or any event happens whereby 
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the said annuity or some part thereof shall become vested in or 
payable to some other person or cease to become payable to the said 
EF then the said annuity shall forthwith cease to be payable. 

4. The settlor as owner of the property mentioned in the 
schedule hereto hereby charges the same with the payment of the 
said annuity. 

5. If marriage between the said CD and EF shall not be 

solemnized within-months from the date hereof this 

settlement shall become void and of no effect. 

IN WITNESS WHEREOF etc. 

2—Post-nuptial settlement by husband on himself, his 

wife and children 

THIS SETTLEMENT made on the-day of- 

BETWEEN AB etc. (hereinafter called "the Settlor”) of the first 
part AND CD etc. (hereinafter called "the wife”) of the second 
part AND EF etc., HI etc,, JK etc., LM etc. and NO etc. (herein¬ 
after called "the trustees,” which expression shall include the 
trustee or trustees for the time being) of the third part. 

WITNESSES that in consideration of natural love and affec¬ 
tion of the settlor for his wife and children and for other good 
considerations the settlor as owner hereby transfers to the Trus¬ 
tees ALL chat property described in the Schedule hereto valued at 

Rs.-To HOLD the same to the Trustees upon trust and 

subject to the powers and provisions hereinafter expressed, viz. • 

(1) The Trustees shall first discharge out of the income or 
capital of the property hereby settled after paying land revenue 
ecssess and taxes and other outgoings and expenses of realization all 

the debts of the settlor due on the date hereof. 

(2) The trustees may in their absolute and unfettered dis¬ 
cretion cither allow the said property or any part or parts thereof 
to remain as actually invested or may sell call in or convert into 
money the same and invest the net sale proceeds thereof in the 
names of the Trustees in or upon any investments they think 
proper. 

(3) Subject to the provisions contained in Clause (1) the 
Trustees shall hold the income of the property hereby settled and 



682 


TRUST 


ilic property for the lime being representing the same for the 
benefit of the settlor and the wife during their lives and after the 
death of cither of them for the benefit of the survivor. 

(4) After the death of the settlor and the wife the Trustees 
shall hold the said property and the capital and income of the 
trust fund in trust for all the children of the settlor who being male 
shall attain the age of eighteen years or being female shall attain 
that age or marry in equal shares, and in the meantime shall apply 
the income of the said property or the property representing the 
same towards the maintenance and education of the said children 
during their minority and invest the surplus income if any in 
such investments as they think fit. 

(5) If there shall be no child of the settlor then subject to 
the trusts and provisions herein contained the Trustees shall hold 
the said property and all trust funds and income for the legal heirs 
of the settlor surviving the settlor and the wife (or, the legal heirs 
of the settlor or the wife whoever shall die last). 

(6) The trustees may, after the death of the settlor and the 
wife from time to time by mortgage or sale of the said property 
hereby settled raise any moneys necessary for the maintenance and 
education of the settlor’s children during their minority. 

(7) The power of appointing a new trustee or new trustees 
hereof shall vest in the settlor and after his death in the wife if 
she survives him and after the death of both in the person or 
persons for the time being entitled to the income of the trust 
funds if of full age, and if there shall be no such person then, in 
the court or any other officer having jurisdiction in this behalf 
under the law for the time being in force PROVIDED THAT 
whenever a vacancy shall happen amongst the Trustees by death 
or any other means a new trustee shall forthwith be appointed to 
fill such vacancy. 

(8) The settlor may at any time in his lifetime or by will 
]'c\'okc all or any of the trusts powers or provisions hereinbefore 
declared and by the same or any other deed or will declare such 
new or other trust powers or provisions concerning the property 
hereinbefore settled as he shall think fit. 

IN WITNESS WHEREOF etc. 



SETTLEMENT FOR BENEFIT OF CHILDREN 


683 


3—Settlement of property for the benefit of minor 

children 

THIS SETTLEMENT made on the-day of- 

BETWEEN AB etc. (hereinafter called "the settlor”) of the one 
part AND CD etc., EF etc., GH etc. (hereinafter called ‘'the 
Trustees” which expression shall include the trustee or trustees for 
the time being) of the other part. 

WITNESSES as follows:— 

1. In consideration of the natural love and affection for his 
children named X, Y and Z who are all minors and were born on 

the-, the-and the-respectively the 

settlor hereby transfers and assigns the property described in the 
schedule hereto which belongs to the settlor to the trustees upon 
trust and subject to the powers and provisions hereinafter ex¬ 
pressed and declared. 

2. The Trustees shall not transfer the immovable property 
hereby transferred except in case of absolute and unavoidable 
necessity and with the permission of the settlor or in case of his 
death his wife and in case of the death of both with the permission 
of the District Judge having jurisdiction in the matter. 

3. The Trustees may sell the immovable properties men¬ 
tioned in the schedule hereto as necessity may arise and may in 
their absolute discretion cither allow the money and securities to 
remain deposited and linestcd as they at present arc or may with¬ 
draw the said money or any part thereof and deposit It elsewhere 
or invest it in any safe security and may sell or convert into 
money any security or part thereof and invest the net sale proceeds 
thereof in the name of the Trustees in or upon such investments 
as they think proper. 

4. The Trustees shall hold the said property mentioned in 
the schedule hereto or any property representing the same in trust 
for such of the settlor’s children named X, Y and Z who as 
being male shall attain the age of 18 years or being females shall 
attain that age or marry earlier, in equal shares. 

1. The Trustees shall apply the income of the property here¬ 
by transferred to them or the property representing the same to¬ 
wards the maintenance and education of the settlor’s said children 
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during their minority and invest the surplus income if any in such 
investments as they think fit. 

6. In case of marriage of the settlor’s daughter Y before 

she attains the age of 18, the trustees shall out of the income and 
if necessary out of the money or securities mentioned in the sche¬ 
dule hereto apply such sum not exceeding Rs.-as they think 

proper to the expenses of the said marriage, and any sum of money 
so applied out of tlie moneys or securities mentioned in the sche¬ 
dule hereto shall be set off against the share of the said Y in 
the property hereby transferred. 

7. The settlement hereby made shall be irrevocable. 

8. The power of appointing new trustee or trustees shall 
be vested in the settlor or after his death in his wife if she survives 
him. 

9. It is hereby declared chat the value of the aforesaid pro¬ 
perty is Rs.-. 

IN WITNESS WHEREOF etc. 

^—Private trust for management and preservation 

of Property 

This DEED of TRUST is made on the-day of- 

by AB etc. of the one part AND CD etc. EF etc. and GH etc. 
{hereinafter called "the Trustees" which expression includes the 
trustees hereof for the time being) of the other part. 

WHEREAS the said AB owns and possesses all that property 
detailed and specified in the schedule hereto which is his self- 
acquired property and over which he has full disposing power 
under the Hindu law; 

AND WHEREAS the said AB has for some time past been 
keeping very indifferent licalth and is unable to look after his 
.ifTairs and has lost all hopes of a complete recovery; 

AND WHEREAS his only son CD has long been subject to 
epileptic fits is now a man of weak intellect and of almost unsound 
mind totally incapable of managing the household and estate 
affairs; 

AND WHEREAS for the aforesaid reasons and with the 
object of making proper and adequate provision for the due 
management protection preservation and disposition of his estate 
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the said AB is desirous of creating a trust in respect of his aforesaid 
property in manner hereinafter appearing; 

AND WHEREAS the total value of the aforesaid property 

Is Rs.-as detailed in the schedule hereto. 

NOW THIS DEED WITNESSES as follows;— 

1. The said AB hereby transfers ALL that property describ- 
cd in the schedule hereto (hereinafter referred to as "the trust 
property”) to the trustees TO HOLD the same in trust for the 
said AB and after his death upon the trust hereinafter declared 
concerning the same with and subject to such powers and limita¬ 
tions as are hereinafter specified. 

2. The Trustees shall by themselves or through an agent or 
agents employed by them manage and deal with the trust property 
in such manner as might be most beneficial to the interest of the 
trust and shall realize the rent dividend interest and other income 
accruing from the trust property and the said AB shall make such 
formal endorsements and execute such documents and do every 
such thing as may be legally necessary to enable the trustees to 
realize such income. 

PROVIDED that so long as the said AB or his wife shall be 
alive and in full possession of his senses the trustees shall not be 
competent to sell mortgage or otherwise transfer any portion of his 
residential house except with his express consent if he is alive and 
able to give consent or with the consent of his wife in case he is 
dead or is unable to give his consent. 

3. During the said AB’s lifetime the trustees shall spend 
the income of the trust property in such manner as the said AB 
may direct and in case he is not able to give any directions the said 
income shall be spent on the maintenance of the said AB his wife, 
his son, his son’s wife and such other members of his family as 
may for the time being be in existence and dependent on him and 
on all religious social and customary needs of the family such as 
uinndan and marriage of members of the family, bhat and chhu- 
chak of the children of his daughters etc. etc. 

4. After the death of the said AB the income of the trust 
property shall be spent on the maintenance of his wife his son 
the said CD the said CD’s wife and such other members of his 
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family as may be in existence and on all such religious social and 
customary needs of the family as aforesaid. 

5. If at any time the trustees find that the income of the 
trust property is not sufficient for the objects of the trust as here¬ 
inbefore recited, they shall be at liberty to draw upon the cash 
mentioned in the schedule hereto or to raise money by disposing 
of such stocks shares or securities mentioned in the said schedule 
as they may think proper, provided that except in cases of sudden 
urgent and unavoidable necessity they shall not be entitled to raise 
more than rupees one thousand in any one year by drawing upon 
sucli cash or disposing of such stock chares or securities. 

6. Whenever on account of death or other cause the office 
of a trustee becomes vacant, the said AB if he is alive and in proper 
senses and after his death or if he is not in his proper senses the 
remaining trustees shall appoint a new trustee and if they cannot 
agree about the appointment of a new trustee or fail to appoint one 
within a reasonable time, the court may appoint a new trustee in 
accordance with the law for the time being in force in this behalf 
and in making such appointment the trustees or the court shall 
give due weight to the wishes if any of the said AB’s wife and wife 
of the said CD expressed in this behalf. 

Pending the appointment of a new trustee the remaining 
trustees shall continue to administer the trust. 

7. On the death of both the said AB and his son the said 
CD this trust shall cease and the trust property or such portion of 
it as may be in existence shall immediately vest as follows:— 

:> >> >:• K- 

8. The said AB hereby expressly reserves to himself the 
power to revoke or modify at any time and at his pleasure the 
trust hereby created but such revocation or modification will not 
affect any acts already done by the trustees in execution of the 
trust. 

IN WITNESS WHEREOF parties have signed this deed on 
the day of first above written. 

Signed by- 

in the presence of--— 

and of- 
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5 —Assignment of property by a debtor for the benefit 

of his creditors 

THIS DEED is made on the-day of- 

BETWEEN AB etc. (hereinafter called the Debtor) of the first 
part AND CD etc. and GH etc. (hereinafter called the Trustees) 
of the second part AND the several persons, firms and companies 
mentioned in the 1st Schedule hereto (hereinafter called the Cre¬ 
ditors) . 

Whereas the Debtor being unable to pay to the creditors their 
debts in full has proposed to them to make an assignment of his 
property for their benefit m the manner hereafter contained and 
the proposal has been accepted by the Creditors. 

NOW THIS DEED WITNESSES as follows:— 

1. The Debtor hereby transfers all that property described 
in the schedule hereto to the Trustees upon the trusts hereinafter 
declared with and subject to such powers and limitations as arc 
hereinafter specified. 

2. The Trustees shall collect, call in, sell and convert into 
money the property hereby transferred and after defraying the 
necessary expenses shall distribute the net assets proportionately 
amongst the creditors according to such rules as are applicable to 
the administration of estates in insolvency proceedings and shall 
stand possessed of the balance thereof (if any) upon trust for the 
Debtor. 

3. The Trustees may postpone the sale of all or any of the 
property so long as they think fit and may at their discretion lease, 
manage or otherwise deal with the trust property in such manner 
as they think fit. They shall also have the power to raise money 
by mortg.ige of all or any of the trust property for the purpose of 
discharging the liabilities of the Debtor and for repairs and other 
expenses incidental to the management of the property. 

4. The trustees may carry on and manage the business of the 
Debtor and may employ the Debtor or any other person in the 
management and may pay to him such remuneration as they may 
determine. 

5. For the purpose of collection of debts owing to the 
Debtor the Trustees may bring any suit or other proceedings in 
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court or may refer any dispute with any person in relation to any 
such debt to arbitration or may enter into any compromise or 
arrangement in relation to any such debt. 

6. The Debtor hereby appoints the Trustees jointly and 
every two or more and each of them severally his attorneys and 
attorney m his name and on his behalf to execute any deed or docu¬ 
ment or instrument which the trustees may deem necessary for 
the due performance of the trusts hereof. 

7. The Creditors hereby do and each of them does hereby 
release and discharge the Debtor from all the said debts and from 
all actions, claims, demands or any other proceedings whatever by 
tile Creditors or any of them against the Debtor in respect thereof: 
provided that this release shall in no respect prejudice the rights 
of the Creditors or any of them against parties other than the 
Debtor and the Creditors hereby expressly reserve all their rights 
and remedies against any such party or parties. 

8. The Trustees shall, in the administration of the trust 
hereby created, act according to their unanimous judgment and 
in case of difference of opinion, according to the opinion of the 
majority of them. 

IN WITNESS etc. 

The Sc/jvihtlc herein referred to 

(as in precedent No. 2 under Composition). 

h —Deed of Trust about Government grant-in-aid to 

a Roman Catholic Church 

This DEED OF TRUST is made on the-day of-- 

liETWEEN AB Roman Catholic Bishop of Allahabad (herein¬ 
after called "the Bishop”) of the one part AND the Governor 
of the United Provinces (hereinafter called "the Governor” which 
expression includes his successors and assigns) of the other part. 

WHEREAS the Bishop applied to the Government of the 
U. P. for the grant of money for building a Roman Catholic 
Church in Allahabad Cantonment; 

AND WHEREAS the said Government by G. O. No.^ - 

dated-sanctioned the grant-in-aid of Rs.-(Rupees 

—-) towards the construction and electric installation of 
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the said Roman Catholic Church on condition of the execution of 
this deed of trust. 

NOW THESE PRESENTS WITNESS and the parties hereto 
hereby agree as follows:— 

1. That the Bishop will apply the whole of the aforesaid 
grant on the construction and electrification of the building of the 
said Church. 

2. That the Bishop shall hold the said building upon trust 
to permit the same to be used in perpetuity as a Roman Catholic 
Church for the benefit and use of Roman Catholics residing or 
being in the neighbourhood of the said hereditament. 

3. That on the death of the Bishop or on his ceasing to hold 
the office of the Roman Catholic Bishop of Allahabad, the said 
building shall vest in the person appointed for the time being to 
the office of Roman Catholic Bishop of Allahabad upon the 
same trust as aforesaid. 

4. That the said Church shall be maintained by the Bishop 
or any other person for the time holding the office of the Roman 
Catholic Bishop of Allahabad from collections donations or any 
other fund at his disposal for the purpose. 

5. That if ^t any time the said building ceases to be used 
as a Roman Catholic Church the Governor will be at liberty to 
claim a refund of the aforesaid grant and the said building shall 
remain charged with the repayment of the aforesaid amount of 
grant to the Governor and the Governor shall for the purpose 
of realizing the amount of the aforesaid grant be entitled to en¬ 
force against the said building all the remedies of a charge holder. 

IN WITNESS WHEREOF etc. 

7—Deed of endowment of property for a hospital to 
be built by the founder and to be managed by 

District Board 

This DEED OF TRUST is made on the-day of- 

BETWEEN AB etc. (hereinafter called "the founder”) of the one 

part AND the District Board of-(hereinafter called ''the 

Board”) of the other part. 


44 
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WHEREAS the founder had always had a keen and earnest 
desire to serve the people of the locality round about the village of 
-within an approximate radius of fifteen miles; 

AND WHEREAS the best method of service in the opinion 
of the founder is the rendering of better medical aid which, at 
present, is practicall denied to the aforesaid locality; 

AND WHEREAS this can best be done by the opening of a 
well-equipped hospital on modern lines; 

AND WHEREAS on the founder providing a building for 
the said hospital and making a gift of the properties hereinafter 

specified and valued at Rs.-for the purposes of the 

hospital the Board has agreed to make a contribution for the re¬ 
curring expenses of the hospital and the Government of the United 
Provinces (hereinafter called "the Government”) has also pro¬ 
mised to make a non-recurring grant for equipment of the hos¬ 
pital and also to make a recurring grant for the upkeep and main¬ 
tenance of the same. 

NOW THIS DEED WITNESSES as follows:— 

1. The founder hereby transfers to the Board ALL those 
properties detailed in the schedule hereto TO HOLD the same to 
the Board upon trust that the proceeds and income of the said 
properties after deducting bad debts expenses of realization and 
litigation etc. (if any) shall be used exclusively for the mainte¬ 
nance and upkeep of the hospital hereinafter mentioned. 

2. The founder hereby undertakes to construct suitable 

buildings for the said hospital at village-according to a 

plan sanctioned and approved by the Inspector General of Civil 

Hospitals, United Provinces, on or about the-^at a cost of 

not less than Rs.-and on its completion to transfer the 

same to the Board upon trust that the same shall be used for the 
purposes of the said hospital. 

3. The Board hereby agrees that on the said building being 
completed and transferred to the Board as hereinbefore agreed, the 
Board shall open a hospital in the said building to be called 
dispensary and that the name of the said hospital shall never be 
changed notwithstanding any change in its management or consti 


tution. 
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4. The Board hereby agrees that it will manage the said 
properties properly and with due diligence through its agents and 
will spend the entire net proceeds accuring therefrom on the up¬ 
keep of the said hospital. The Board further agrees to keep the 
buildings of the said hospital at all times in proper repair and will 
also meet all recurring or non-recurring charges that may be neces¬ 
sary for this purpose. 

5. It is further declared that in case the Government think 
that it would be to the interest and benefit of the said hospital 
the Board may, with the previous approval of the Government, 
dispose of the properties hereby transferred in any manner advised 
by the Government, and in such contingency the total sale proceeds 
shall be deposited in a Bank approved by the Government or 
invested in some secure and profitable manner approved by Gov¬ 
ernment. 

6. If at any time the Government is of opinion that the said 
hospital is not being managed efficiently and properly and in conse¬ 
quence withdraws its grant the Government will have the full 
authority to take charge of all the properties hereby conveyed or 
of the money into which the same may have been converted under 
the preceding clause and cither to run the dispensary itself or to 

have it run by any other body constituted by the order of the 
Government. 

7. That for the better and more efficient management of the 
dispensary for all time to come it is also declared that there shall 

be a Board of Visitors consisting of the District Magistrate of- 

-as the President and CD, EF, and GH and the founder 

as members. After the death of the founder one of the descen¬ 
dants of the founder nominated by the District Magistrate for the 

time being of-district will take the place of the deceased 

and similarly after the death of any such descendant one of his des¬ 
cendants, and after the latter’s death one of his descendants and 
so on, nominated as aforesaid, shall take the place of tho deceased 
as a member of the Board of Visitors, and in case of the non¬ 
existence of any such dcsccndent, or on the occurrence of vacancy 
m the office of any other member, the remaining members shall 
appoint any suitable man to fill up the vacancy. 
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8. The main function of the Board of Visitors shall be to 
inspect the hospital to see that the Board is properly and efficiently 
managing the hospital and spending on it the amount contributed 
for the purpose and to give such advice and direction to the Board 
for the efficient proper and economical administration of the hos¬ 
pital as it thinks proper and the Board shall accept such advice and 
obey such directions as far as possible and as far as the funds will 
permit. 

9. That it would be within the competence of the Board to 
appoint, remove and dismiss medical and other staff for the said 
hospital. 

IN WITNESS WHEREOF etc. 

8—Deed of Settlement for establishing a Girls’ School 

THIS DEED is made on the-day of-BET¬ 
WEEN AB etc. (hereinafter called "the settlor”) of the one 

part AND CD etc. and EF etc. and GH etc. (hereinafter called 
"the Trustees” which expression shall include the survivor or 
survivors of them and the administrators and executors of the last 
survivor or the trustee or trustees for the time being of the trust 
hereby created) of the other part. 

WHEREAS the settlor is owner of the zamindari property 

described in the first schedule hereto and of the land described 

in the second schedule hereto and of the securities mentioned in the 
third schedule hereto; 

AND WHEREAS the settlor being desirous of establishing a 

Girl’s High School at-has decided to settle irrevocably the 

said property land and securities for this purpose in the manner 
hereinafter following; 

AND WHEREAS the settlor has endorsed in favour of and 
delivered to the trustees the said securities mentioned in the third 
schedule hereto; 

AND WHEREAS the total value of the properties mentioned 

in the first second and third schedules hereto is Rs.—- 

.as detailed in the said schedules. 

NOW THIS DEED WITNESSES as follows:— 

1. In pursuance of the said desire of the settlor the settlor 
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hereby transfers and assigns to the trustees ALL that property 
described in the first schedule hereto AND ALL that land described 
in the second schedule hereto AND ALL the securities described in 
the third schedule hereto TO HOLD the same to the Trustees 
upon the trust and with and subject to the powers provisions and 
agreements hereinafter declared and expressed concerning the same. 

2. The Trustees shall within one year from this date cons¬ 
truct on the land described in the second schedule hereto a suit¬ 
able building for a Girl’s School at a cost of not more than 
Rupees Twenty thousand to be raised by sale of such of the secu¬ 
rities mentioned in the third schedule hereto as the Trustees may 
think proper. 

3. The Trustees shall establish a Girl’s High School in the 
said building and any initial cost of estabfishing such school shall 
be met from the income of the property described in the first 
schedule and the securities described in the third schedule hereto 
and if such income is not sufficient from the sale proceeds of such 
securities as the trustees may consider it necessary to sell for the 
purpose. 

4. The Trustees shall manage the said property mentioned 
in the first schedule hereto and after paying Government revenue, 
cesses taxes and all expenses of collection and management shall 
use the balance of the income as well as the income from such of 
the securities mentioned in the third schedule hereto as may remain 
unsold or of any other securities into which the same may here¬ 
after be converted by them shall be used for the expenses of the 
said Girl’s High School and any balance remaining after making 
such expense, shall be deposited in such bank and invested in 
such manner as the Trustees may consider proper. 

5. The Trustees shall have power to convert such securities 
mentioned in the third schedule hereto as they think necessary into 
other securities or into money but they shall not have power to sell 
mortgage or otherwise transfer the said property described in the 
first schedule hereto except with the permission of the District 
Judge having jurisdiction. 

6. In case of any vacancy amongst the trustees occasioned by 
death, resignation or incapacity of any trustee or otherwise, the 
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settlor shall appoint another trustee to fill up the vacancy and 
after his death the remaining trustees shall make the appointment. 

{Any other conditions suitable and necessary). 

IN WITNESS WHEREOF etc. 

9 —Trust deed establishing a scholarship 

THIS DEED OF TRUST is made on the-day of- 

BETWEEN AB etc. (hereinafter called “the founder”) of the 
one part AND CD etc., EF etc., and GH etc. (hereinafter called 
“the Trustees” which c.xprcssion shall include the survivor or 
survivors of them and the executors and administrators of the 
List survivor or the trustee or trustees for the time being of the 
trust) of the other part. 

WITNESSES as follows:— 

1. The trustees shall hold the sum of Rupees-this 

day paid to them by the founder upon trust to apply the income 
thereof in perpetuity for the promotion and encouragement of 

education in the-University in manner hereinafter 

appearing. 

2. The Trustees shall invest the said sum of Rs.-in 

their names in any investment permitted by law and may at any 
time and from time to time vary any of such investments for 
others of alike nature. 

3. The said sum of Rs.-and the investments repre¬ 
senting the same as-afores.iid shall be called the- 

Trust fund and arc hereinafter referred to as the trust fund. 

4. The trustees shall out of the income of the trust fund 
first pay all costs and expenses of or incidental to the manage¬ 
ment of the trust fund and the income thereof and shall apply 
the balance in establishing a scholarship (hereinafter called the 

-scholarship) of the monthly value of Rs.-to be 

from time to time awarded in manner hereinafter mentioned to 
a student entering the said University as an under-graduate and 
to be held and enjoyed as hereinafter provided. 

5. The scholarship shall be awarded at such intervals and 
as tlie result of such examination and in such manner and shall be 
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held and enjoyed for such period and upon and subject to such 
terms and conditions as shall from time to time be prescribed by 
regulations to be made by the said University and in default of 
such regulations as the trustees shall determine. 

6. The trustees may at any time and from time to time set 
apart as a sinking fund the whole or any part of the surplus income 
produced by the trust fund in any year not required to meet the 
cost of the said scholarship and may invest any sums so set apart 
and the resulting income thereof in the names of the trustees in 
manner aforesaid with power at any time to vary any of such in¬ 
vestments. 

7. The trustees may at any time sell any investment repre¬ 
senting the capital or income of the sinking fund and apply the 
proceeds thereof or the capital or income of the sinking fund as 
though the same were income produced by the trust fund during 
the then current year. 

8. So much of the Income of the trust fund in any year as 
is not required for the aforesaid scholarship or sinking fund shall 
from time to time be applied for the grant of any such other 
scholarship and in such manner as the University may from time 
to time direct. 

9. The trustees may with the concurrence of the Chancellor 
of the said University at any time wholly or partially vary any 
of the purposes for which the income of the trust fund is to be 
applied and such income or part thereof shall then be applied 
to such other purpose provided that the same shall not be applied 
to any purpose unless the same is conducive to the promotion or 
encouragement of education at the said University. 

10. In case of the occurrence of any vacancy amongst the 
trustees by reason of death or resignation of any trustee or for any 
other cause, the founder will have the right to appoint a new 
trustee and after the death of the founder the remaining trustee 
shall by a majority of votes appoint a new trustee and in case of 
equality of votes, the appointment shall be made by the Chancellor 
of the said University (or by the Court having jurisdiction in this 
behalf). 

IN WITNESS WHEREOF etc. 
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10—Ditto, when no trustees are appointed but money 

is given to the University direct 

THIS DEED is made on the-day of-BY me 

AB etc. 

WHEREAS I am desirous of founding a scholarship at the 

-University (to be called-Scholarship) and 

with a view thereto have with the approbation of the said Uni¬ 
versity purchased 3 per cent. Government Promissory Notes of the 

face value of Rs.-at present yielding Rs.-per annum 

in the name of the said University. 

NOW THIS DEED WITNESSES and I hereby declare that 
the University shall hold the said promissory note upon the trust 
and with and subject to the powers and provisions hereinafter 
contained, that is to say—(Rest mntath mitfandis —as in the last 
precedent). 

11—Endowment to a deity in a temple 

This DEED OF ENDOWMENT is made on the--day 

of-by one AB etc. 

WHEREAS I have created {or, am desirous of creating) a 

temple at-and have established (or, and am establishing) 

a deity by the name of Shri Kishori Ramanji Maharaj in the said 
temple. 

AND WHEREAS I am desirous of dedicating the properties 
mentioned in the first and second schedules hereto to the said 
deity (and for the cost of construction of the said temple) and 
to secure the worship of the said deity in the said temple and 
of making a religious endowment of the said properties in the 
m.inncr hereinafter appearing. 

AND WHEREAS the value of the said properties is Rs.- 

NOW THIS DEED WITNESSES and hereby declares as 
follows:— 

1. In pursuance of my said desire I hereby grant set apart 
dedicate and appoint ALL that zamindari and house property 
described in the first schedule and all those securities and mov¬ 
able property described in the second schedule hereto to and for 
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the worship of the said deity absolutely for ever in the manner 
hereinafter contained. 

2. I hereby constitute and appoint myself the first Shebait 
for the purposes aforesaid and direct that after my death my 
eldest son and after his death his eldest male descendant in the 
male line shall succeed successively as Shebait and that if any 
Shebait dies without leaving any male descendant then his widow 
and after her death the eldest of the male heirs of the last male 
Shebait shall succeed and failing such male heirs, any officer of 
Government appointed by the Government or court will be the 
Shebait who will have the power to appoint S2ib Sbebaits under 
him removable at his pleasure. If any person entitled to succeed 
is a minor, then the guardian for the time being of the property 
of such minor shall be the Shebait during the term of his guardian¬ 
ship. 

3. The Shebait shall not have power to sell or mortgage or 

otherwise transfer the properties hereinbefore dedicated except 
in case of urgent necessity and with the permission of the Dis¬ 
trict Judge for the time being of-. 

4. If any person entitled to be a Shebait shall renounce the 
Hindu religion or transfer any portion of the dedicated property 
in violation of the condition hereinbefore recited or being a female 
should become unchaste than he or she shall for the purposes of 
this deed be considered to be dead and the person next entitled 
to succeed as Shebait shall succeed. 

5. The Shebait for the tirne being shall hold the said pro¬ 
perties hereinbefore dedicated in trust to manage the same to the 
best advantage with full power to let out the same and in the 
event of an involuntary transfer of any portion of the immovable 
property to invest the value or price thereof or any compensation 
received therefor in landed property or the securities of the Gov¬ 
ernment of India and will have power to vary such investments 
from time to time. 

6. The income of the said properties hereinbefore dedicated 
shall be applied first in the maintenance and repair of the said 
property and the payment of land revenue, cesses, taxes and other 
outgoings in respect of the same and the Shebait after deducting 
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a remuneration for himself of-per cent of the gross in¬ 

come and collections shall lay out and expend the remainder of 
the said income in the daily worship of the said deity and in 
defraying the expenses of the usual festivals in the manner and 
according to the customs of the family with full liberty to apply 
a portion of such income to the improvement of the said pro¬ 
perty hereinbefore dedicated or to purchase other property to 
be included in the said dedication. 

IN WITNESS WHEREOF etc. 


12—Declaration of public trust in property already 

used as a charitable institution 

-BY me 


THIS DEED is made on the-day of- 

AB etc. 

WHEREAS three years ago my deceased father CD cons¬ 
tructed a building for a dbaramshula at--with ten shops. 

AND WHEREAS since the said building has been used as 
a dharannhala for the free accommodation of all Hindu travellers 
and visitors and the income from the rent of the said shops is 
spent on the upkeep of the said building and the pay of the 

chilli kid (tr. 

AND WHEREAS it is considered expedient to make a formal 
dedication of the said building and shops to the purpose for which 
they were constructed and to make a more definite provision 
for the upkeep of the said dhcnuiiiishulit. 

NOW THIS DEED WITNESSES that I grant, dedicate and 
set apart the said building and shops fully described in the Sche¬ 
dule hereto to and for the purposes hereinafter mentioned in the 
manner hereinafter contained and declare as follows:— 

1 The said building shall for ever be used as a Jharam- 
i/,„/„ for the free accommodation of visitors and travellers m 
accordance with such rules as may from time to time be made 

by the trustee for the time being- 

a I shall be the Manager or trustee of the said ithmm- 
and shops during my life and after my death my eldest ma^ 
descendant in the male line and failing him any other person 
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in my family who may be fit to act as such trustee will be the 
trustee. 

3. The trustee for the time being shall keep the said dbaram- 
sbiihi building in good state of repairs and in clean and sanitary 
condition and will employ a cbandidar and such other servants as 
may be necessary to look after the said building and the comfort 
of the lodgers as he may consider necessary. 

4. The income of the said shops shall after defraying the 
necessary expenses of collection be applied to the upkeep and 
necessary expenses of the said dbaramsbala and any surplus re¬ 
maining after defraying all such expenses shall be cither used in 
improvement of the said buildings and shops or providing addi¬ 
tional comforts to the visitors and travellers and no part of the 
said income shall in any case be appropriated by the trustee to his 
own use. 

IN WITNESS WHEREOF etc. 

13—Waqf Alai aulad 

THIS DEED OF WAQF is made on the-day of- 

by AB etc. (hereinafter called "the Wakif”). 

WHEREAS the Wnqif is the absolute owner of the immov¬ 
able property mentioned in the first schedule hereto and of the 
shares securities and other movable property mentioned in the 
second schedule hereto. 

AND WHEREAS the Waqif has no debts and the dower debt 
of his wife also has been partly paid to her and partly relinquished 
by her by a deed dated-. 

AND WHEREAS the Wciqif is desirous of making a ii/aqj 
of the said properties for the maintenance and support of himself 
and his descendants and in the event of extinction of the line of 

his descendants for the benefit of the poor Musalmans of- 

in manner hereinafter appearing. 

AND WHEREAS the total value of the said properties as 
per details given in the schedule hereto is Rs.-. 

NOW THIS DEED WITNESSES that the uaqif hereby 
makes a settlement by way of uaqf of ALL Immovable properties 
shares, securities and movables mentioned in the first and the 
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second schedules hereto and extinguishes all his right of owner¬ 
ship thereon and declares as follows:— 

1. That the aforesaid property shall no longer be the private 

property of any one but shall be waqf for the maintenance and 
support of the uaqif his family children and descendants and in 
case of extinction of his line of descendants for the benefit of the 
poor of the-belonging to Musalman faith. 

2. That the waqif hereby appoints and constitutes himself 
the sole ninfwalli of the said waqf during his life with absolute 
power of management thereof and shall appropriate the income 
of the said property to his own use. 

3. That after the death of the waqif, any person nominated 
by the uaqif in his lifetime or failing such nomination his eldest 
son or failing him the eldest male descendant and failing a male 
descendant a female descendant of the waqif in the male line of 
descent or failing him the eldest male and failing him female des* 
Cendant in the female line of descent shall be the wnitvalli. 

4. The second and subsequent uiutuaJUs shall have power 
to nominate their successors and failing such nomination the 
descendants in the order given in Clause 3 shall be the mufv/allis, 

5. The mutivalli for the time being shall manage the ^vaqf 
property to the best of his ability and in case he is a minor or 
person of unsound mind his guardian appointed by the Court 

shall manage the property on his behalf. 

6. That after payment of revenue, cesses, rates, taxes and 

ncccssajy expenses of management the profits and income of the 
said property shall be divided by the vintivalli amongst the waqif'i 
descendants according to their shares under the Muhammedan Law. 

7. That the nni/w<illi shall have no power to sell mortgage 
or in any other way transfer or charge the immovable property 
mentioned in the first schedule hereto or any part thereof except 
by lease for a period not exceeding 7 years at a time but he may 
call in and convert into cash the property mentioned in the said 
schedule hereto and deposit the money in any safe bank or invest 
it in such securities as he may deem fit or may purchase immov¬ 
able property and all such money securities and immovable pro¬ 
perty into which the property mentioned in the said schedule may 
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be so converted shall be deemed to be part of the waqf hereby 
made as if the same were included in the first schedule hereto. 

8. That the descendants of the wtjqif will have no right to 
transfer or charge in any manner their shares of the income and 
profits of the tvaqf property. 

9. That on the extinction of the line of descendants of the 
waqif the mutwalli for the time being shall use the income and 
profits of the aforesaid property for the sole use and benefit of the 

Musalmans of the city of-in such manner as he shall think 

fit. 

IN WITNESS WHEREOF the Waqif has signed this deed on 
the date first above written. 

14—Waqf for public purposes 

THIS DEED OF WAQF etc. {as in form 13). 

WHEREAS etc. (rts in form 13). 

AND WHEREAS the u;aqif having no wife or children is 
desirous of making a tcaqf of his said properties for the sake of 
God for the charitable purposes hereinafter mentioned; 

AND WHEREAS the total value etc. (trs in form 13). 

NOW THIS DEED WITNESSES that the Waqif purely for 
the sake of God and in order to get religious benefit in the next 
world hereby makes a uaqf of the properties mentioned in the 
first and second schedule hereto and extinguishes all his rights of 
ownership thereon and declares as follows:— 

1. That out of the money specified in the second schedule 
and the proceeds of sale of such of the securities mentioned in the 

second schedule as the mutwalli may think proper to sell Rs.- 

shall be spent on the construction of a mosque on the land near- 

mentioned in the first schedule and the mosque so constructed shall 
be used as a public mosque for saying prayers by all Mahomedans 
without any distinction of sect or school of thought. 

2. That the income of the aforesaid property shall be 
applied in perpetuity to the following purposes:— 

(a) Rs.-per annum for the upkeep of the Imambara 


at 
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{b) Rs.-per annum for the expenses of ma]lh and 

other celebrations in connection with the Muharram; 

(r) Rs.-per annum to be paid to the Shia Orphan¬ 
age at-so long as it exists and if it ceases to exist to any 

other Muslim Orphanage in India according to the discretion of 
the nnifwaJli for the time being; 

{(1) Rs.-per annum to be paid to the Islamia High 

School at-or if the said school ceases to exist to any 

other Islamia school at the discretion of the Mutwalli for the 
time being; 

(r) Rs.-per annum on feeding the poor Muslims; 

(/) Rs.-per annum on the expenses of poor pil¬ 

grims proceeding to Kaaba Sharif; 

(g) Rs.-per annum on the upkeep and mainte¬ 

nance of the mosque to be constructed as provided in Clause 1. 

3. The Waqif hereby appoints AB etc. as the Mutwalli of 
the said waqf and has delivered possession of the aforesaid waqf 
property to him as such Mutwalli. 

4. The said Mutwalli and all other Mutwallis after him 
will have power to nominate his and their successors and the 
successor so nominated will be the Mutwalli. Failing a nomi¬ 
nation in any case and if the person so nominated becomes unfit 
or incapable to act as mutwalli the Court may appoint a Mut¬ 
walli. 

5. The Mutwalli for the time being shall manage the u-aqf 
property to the best of his ability and shall after payment of 
revenue cesses rates taxes and necessary expenses of manage¬ 
ment first pay out of the surplus an allowance of Rs. 

per annum to himself for his services as such Mutwalli and shall 
apply the residue to the several expenses mentioned in Clause 2 
hereof and any surplus remaining over after meeting all the said 
expenses shall form part of the naqf fund; 

6. If the profits and income of the wnqf property in any 
year proves insuflicient for meeting all the aforesaid expenses, 
the Mutwalli shall be at liberty to draw upon the ifnqf fund and 
if that also is not sufficient the expenditure referred to in sub- 
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clause (/) of Clause 2 shall be reduced, and if a further reduc¬ 
tion becomes necessary the expenses referred to in sub-clauses {b), 
(r) and {d) will also be proportionately reducdd; 

7 and 8 {as in Form 12). 

IN WITNESS WHEREOF etc. 

15—Appointment of a new trustee 

THIS DEED OF APPOINTMENT is made on the day of 
-BETWEEN AB etc., CD etc. and EF etc. (herein¬ 
after called “the continuing trustees”) of the one part AND GH 
etc. (hereinafter called “the new trustee”) of the other part. 

WHEREAS by a deed of trust dated-made by XY, 

the continuing trustees and one LM were appointed trustees; 

AND WHEREAS by the said deed it was provided that in 
case of a vacancy amongst the said trustees, the surviving trustees 
shall have power to appoint a new trustee to fill up the same. 

AND WHEREAS the said LM has died on the- {or, 

has on the-resigned the office of trustee), {or, has be¬ 

come insane) {or, has been sentenced to transportation for life). 

NOW THIS DEED WITNESSES that the continuing trus¬ 
tees in exercise of the powers conferred on them by the aforesaid 
deed of trust, hereby appoint the new trustee as a trustee of the 
said trust for all the purposes for which the said LM was trustee 
thereof jointly with the continuing trustees AND declare that 
henceforth the continuing trustees and new trustee shall hold the 
trust property as trustees under the aforesaid deed of trust and 
exercise all the powers and perform all the duties of trustees speci¬ 
fied in the aforesaid deed of trust. 

IN WITNESS WHEREOF etc. 

16—Revocation of trust,^ by endorsement 

I, the within named AB etc. acting with the consent hereby 
testified of the within named beneficiaries X, Y and Z {or, acting 
under the power of revocation reserved in the within-written deed 


“ Vide Section 7S, Trusts Act. 
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of trust) hereby revoke the trust created by the within-written 
deed of trust. 

(Sd.) AB. 

(Sd.) X, Y, Z. 

17—Ditto, by a separate deed 

THIS DEED is made on the-day of-^BY 

AB etc. (hereinafter called "'the Settlor”) of the one part AND 
CD etc. (hereinafter called "the trustee”) of the other part. 

WHEREAS by a deed of trust dated-the Settlor 

transferred his property specified therein to the Trustee upon trust 
to sell the same and with the proceeds of the sale to pay the debts 
due from the Settlor to the several creditors named in the said 
deed; 11!'i 

AND WHEREAS the trust created as aforesaid has not yet 
been communicated to any of the aforesaid creditors; 

AND WHEREAS the Settlor now desires to revoke the said 
trust and to make other arrangements for the discharge of his 
aforesaid debts. 

NOW THIS DEED WITNESSES that the Settlor hereby 
revokes the trust created by the aforesaid deed of trust. 

IN WITNESS WHEREOF etc. 



WILLS 

Preliminary Note 

Will is a disposition of property made by a person during his life Vf^h^t is 
but intended to take effect after his death. A will takes effect on the a will 
death of the executant and during his life-time is an ambulatory docu¬ 
ment, revocable at any moment, having no legal effect whatsoever. 

It is a secret and confidential document which the executant is never 
ordered to produce {Herbert P. James v. Ghulam Hussein Paksccma, (1949) 

A. L. J. 148 P. C). 

In order to be a valid disposition of Immovable property, a will The Law 
must be made in conformity with the law of the country in which the applicable 
property is situate, and in order to be a valid disposition of movable 
property, it must be made in conformity with the law of the testator’s 
domicile. Therefore, when considering the question of the validity 
of a will with regard to (i) testamentary capacity of the testator^ 

(ii) the heritable quality of the property, and (iii) the formalities and 
constitution of a deed of will, it is necessary to consider It with reference 
to the law applicable as laid down above. The country of domicile Is 
the country of domicile at the time of making the will and subsequent 
change of domicile does not affect the validity of a will previously made 
(See Sec. 5, Lord Kingsdowne Act). 

When a man has got immovable property in one country and has 
a domicile in another. It is more convenient and advisable for him to 
make two wills, one relating to immovable property and one to mov¬ 
able property. The law of the country which is to govern a will should 
be carefully studied before drafting it. 

Wills by all persons except Hindus, Budhists, Sikhs, Jains and Mus- How will 
lims are governed by the Indian Succession Act, 1925. The more im-made in 
portant provisions of that Act relating to the wills, including that which 
relates to the form of a will, have, however, been applied to wills made 
by Hindus, Budhists, Sikhs and Jains (vide Section 57, and also Act 
XXXVII of 1926). No provision, however, applies to Muslims who 
can make a will in any way they like, whether oral or written, and. In case 
of a written will, the will may or may not be signed or attested. 

Before the Hindu Wills Act, 1870, no Hindu will was required 
to be in writing and if a will was made in writing it was not required 
to be signed or attested. That Act provided that all wills made by 
Hindus, Budhists, Jains and Sikhs on or after the 1st September 1870 

45 
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within the territories which were on that date subject to the Lt. Gover¬ 
nor of Bengal or within the local limits of the original side of the Madras 
and Bombay High Courts, and all such wills involving immovable pro¬ 
perty situate within these territories or limits should be in writing, signed 
by the testator or any person in his presence and by his direction, and 
attested by at least two witnesses. Other wills could still be made 
orally. By the Indian Succession (Amendment) Act of 1926, these 
w’ills were also required to be in writing, signed and attested as aforesaid. 
The result is that every will, except a will by a Muslim, must now be 
made in writing, signed or marked by the testator or any other person in 
his presence and by his direction, and attested by at least two witnesses. 

The following formalities are prescribed:— 

(1) The will should be made in writing except that a soldier in 
active service not being a Hindu, Budhist, Jain or Sikh can make an 
oral will (Section 65, 65). 

(2) It should be signed or marked by the testator or by some other 
person in his presence and by his direction (Section 63(<r)). The sig¬ 
nature should be so placed that it should appear that it was intended 
thereby to give effect to the writing as a will (Section 65 (^’)). The 
best place is at the foot or end of the writing. 

(5) It should be attested by two or more persons, each of whom 
has seen the testator making his signature or mark, or has seen some other 
person signing the will in the presence and direction of the testator, or 
has received from the testator a personal acknowledgment of his signa¬ 
ture or mark or the signature of such other person. Each of the attest¬ 
ing witnesses should sign the will in the presence of the testator, but 
it is not necessary that more than one witness should be present at the 
same time (Section 65 (c)). 

No such formalities are prescribed by Muhamedan Law and a Mus¬ 
lim can therefore make a will orally or by writing in any form, whether 
signed and attested or not. 

No particular form of will is prescribed by law, but the ordinary 
form in vogue in England which has been followed for centuries may be 
adopted. The language employed should be as simple as possible and 
free, from technical words and easily intelligible to a lay man. As in 
most cases will is made by persons at deathbed, if it is full of technical 
expression and not easily intelligible to a lay man, it can easily be chal¬ 
lenged on the ground that the testator did not clearly understand it and 
its effect. A will is drafted as a deed poll in the first person and general¬ 
ly consists of the following parts:— 

1 . Cornmencement —A will is commenced thus:— 

"This is the last will of me AB etc. made this the-—day 
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and the first clause to follow is that revoking previous dis¬ 
position thus— * 

"I hereby revoke all former wills and codicils made by me.” 

There is also an alternative form thus:— 

'T, AB etc. hereby revoke all former wills and codicils made hy 
me and declare that this is my last will” (or, and by this last will be¬ 
queath all my property etc.) 

In this case the date is placed at the end. 

The revocation of previous wills and codicils must be expressly and Rev 
definitely made and it is not sufficient to say that this will is the last tion 
will as that statement does not amount to a revocation of a former will 
(Sittipson v. Foxon (1907) p. 54). The intention to revoke a will 
should be expressly declared (Sec. 70, Succession Act). 

2. Clause about appointment of executors and trustees and piar- 
dians —If the will contains a trust, trustees should be appointed, and if 
executors of the Will are appointed the same persons may be appointed 
trustees. It is not essential that an executor should be appointed, but 
the great advantage of appointing an executor is that the executor is 
entitled to get a probate of the will to enable him to administer tho 
estate of the deceased without giving any security, while if no executor 
is appointed, no probate can be granted (Section 222), and letters ol 
administration will be necessary (Sections 232 and 234), which will not 
be granted without an administration bond (Section 291). 

Probate cannot be granted to a minor or a person of unsound mind 
(Section 223). No such person should, therefore, be appointed executor, 
but there is no objection to the appointment of a minor "if and when 
he shall attain the age of nujority”. Any number of persons may be 
appointed executors. The previous consent of an executor should be 
obtained as no one is bound to accept the duties of an executor or trustee. 

There is no objection to the appointment of one of the beneficiaries as 
an executor. 

The appointment may be in the alternative to provide for the 
contingency of the executor dying during the lifetime of the testator 
or refusing to act. 

If a testator wants to appoint a guardian of his minor children, 
he can do so by his will. Such guardian can get a certificate of guar¬ 
dianship. 

3. Legacies and Dciiscs—In England law, a bequest of movable 
is called a "legacy” and a bequest of land and other immovable pro¬ 
perty is called a "devise”, but sometimes these words are indiscriminately 
used. Legacies and devises are cither 'specific’ or 'general’. A specific 
legacy or devise is the bequest of a definite thing or property out of the 
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testator s estate. It consists of a specific part of the testator’s property 
(Section 142). The other bequests'are general. In English wills the 
order of bequests is generally as follows:— 

Specific legacies, general legacies, annuities, specific devises and 

general devises; but there is no objection to providing for specific legacies 

and devises before the annuities and the general legacies and devises 

after the annuities. "Annuity” means a-fixed payment of money periodi¬ 
cally. 

A clause of bequest is generally commenced thus:— 

"I give etc.” or "I bequeath etc.” 

The bequest m.ay be made either absolutely or for life, or on trust. 
It IS more convenient to mention all the bequests on trust after all the 
other bequests and annuities. 

4. After bequests, annuities and trust clauses, general clauses should 
be added as necesary e.g. those relating to the powers of trustees, appoint¬ 
ment of trustees, Investment clauses, power of sale etc. 

5. Testhuomum is the last part of a will. Date is sometimes men¬ 
tioned in the testimonium, sometimes in the beginning as in deeds. 

6. Signature and attestation are placed at the end of a will, sig¬ 
nature immediately after the testimonium and attestation after the signa¬ 
tures. No particular form of attestation is prescribed by law, but the 
best and safest thing would be to state correctly and fully how the wit¬ 
nesses have attested the will, i.c., whether the will was signed by tlie testa¬ 
tor in their presence or the testator acknowledged his signature e.g.: 

"Signed by the above named testator in our presence at the same time 
and each of us has in the presence of the testator signed his name here¬ 
under as witness”. 

(See alternative forms of attestation below under "General forms"). 

Recitals will rarely be required in a will and arc not inserted in an 
ordinary English will. If, however, any recitals are considered necessary, 
they should be added to the relevant clause. For instance, if a power of 
appointment given to a widow by her husband’s will is exercised the hus¬ 
band’s will may be recited in the beginning of the clause in which the 
power is exercised, thus— 

'WHEREAS by his will dated- ■■ my deceased husband AB had 
given me power to appoint a guardian of my minor son XY. Now in 
exercise of that power I .appoint etc.” 

or, "WHEREAS my late husband XY had begun to construct a 
building for a dharmashala which he could not complete and had directed 

me by his will dated-to finish it and dedicate it to a dharam- 

shala and to make suitable provision for its upkeep. 

AND WHEREAS the building is now complete but I have not been 
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able to make suitable provision for the current expenses of the dharam- 
shala. Now I hereby bequeath the following securities to the aforesaid 
trustees upon trust etc.” 

If, however, the recitals are general and not applicable to any clause 
in particular, e.g., recital about title to property they may, if absolutely 
necessary, be added immediately after commencement, thus “Whereas I 
am owner etc. etc. I hereby make the following bequests and trust in 
respect of the said property.” 

All obliterations, interlineations and other alterations made in the Correc- 
will must be executed in the same way as will, i.e., must be signed by the tions 
testator and attested by witnesses (Section 71). This can be done, if 
there are one or two alterations, by the testator and witnesses signing on 
the margin opposite the alteration but if there are several alterations it 
would be more convenient to make a memorandum at the end, showing 
by reference to the number of the lines, the alterations made and to have 
this memorandum signed by the testator and attested by witnesses (vide 
Proviso to Section 71). 

Before drafting a will it is necessary to consider (1) whether the Points to 


testator is competent to make a will, (2) whether the property which he be con- 

wishes to bequeath is that which is legally bequeathable and which 

testator is competent to bequeath, (3) whether the devisees are 

competent to take the devises, (4) whether the interests which the testator * 


wishes to create can legally be created, and (5) whether the machinerv 


desired to be employed for carrying out his wishes Is sufficient and legally 


sound. 


Every person who is not a minor or a man of unsound mind can make wlio can 
a will (vide Section 59, Indian Succession Act, 1925, which applies to make a 
all except Muslims, but the Muhammedan Law is also the same). A 
person may, however, be disqualified by any local law from disposing of 
his property, or may be entitled to do so only with some permission or 
under certain restrictions (see e.g. U. P. Court of Wards Act, Oudh 
Settled Estates Act). 

By a man of "unsound mind” is meant not necesarily a lunatic, idiot 
or insane person but also a man who, though otherwise quite sane, is not 
-at the moment of executing the deed, by reason of illness, in his proper 
senses and competent to understand what he is doing. It is necessary 
that he should be in a sound disposing condition which means that he 
must be conscious of the various claims persons have on his propertv 
and must be capable of realizing the extent of the property disposed 
(Pt. Varshotam Kam v. L. Keshodas, 1945 (Lah) 3). When a will is 
made by a sick person it is advisable to provide satisfactory evidence that 
the man Is in his proper senses and able to understand what he declares. 
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*For this purpose it would be best to have the will attested by the medical 
^iattendant, who may also append a certificate at the foot of the will that 
he has satisfied himself that the testator is in his proper senses. A will 
or any part of a will, the making of which is caused by fraud or coercion 
or by such importunity as to take away the free agency of the testator, 
will be void (Section 61). A practice has therefore grown in India to 
say that the testator makes the will without any persuasion, fraud or 
coercion, but such a statement is not strictly necessary. 

All property, movable and immovable, of which a man is owner can 
be disposed of by him by will except siich as is legally non-transferable, 
such as an occupancy tenancy. If a man has only a life interest in a 
property, he cannot make a will of it. According to Mitahhara law, 
a Hindu coparcener cannot dispose of his undivided co-parcenary inter¬ 
est even if the other co-parceners consent. A sole surviving co-parcener 
may bequeath the joint family property but the will will become void 

if a son is born to him or one is adopted or a posthumous son is born tc 
a deceased coparcener. 

Any person can be a devisee, including a minor, or a lunatic. Under 
Muhammedan law a devise in favour of an heir is not valid without the 
consent of other heirs. A corporation, a Hindu deity and any other 
juristic person can take a bequest; but a bequest to a person not in exis¬ 
tence at the time of testator’s death is void under the Hindu and Muham¬ 
medan laws. The rule, so far as it relates to unborn sons, has been altered 
in Madras by legislative enactments. 

Probate or letters of administration cannot be granted to any 
person who is a minor or of unsound mind, nor to an association of in¬ 
dividuals unless it is a company which satisfies the conditions prescribed 
by rules to be made by the State Government in this behalf (Sections 2^3 
and 23 5, Indian Succession Act). The Banaras Hindu University is not 
merely an association of individuals but is a corporation and Probate or 
Letters of administration can be granted to it (Banaras Hindu Universify 
v. Ganri Dalf Joshi, (1949) A. L. J. 523). 

In this connection it is necesary to bear in mind the provisions in 
Sections 112-117 (which .applies to Hindus, Budhists, Sikhs and Jains 
also), and Section 118 of the Succession Act and to see that the bequests 
do not conflict with them. When an absolute title Is conveyed direction 
as to the manner of devolution of the property after devisee’s death would 
be invalid (Bui KaicU v. Dal Sukh Ram, 1945 (Bom.) 178). 

The provisions relating to bequests made and trusts created by the 
will should be complete. For example, when trustees arc appointed, the 
will shouhl provide for the appointment of new trustees and for the 
conduct of business by the trustees by the opinion of a majority. It 
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should give sufficient power to them according to the nature of the 
property to manage it properly and carry out the testator’s directions 
regarding the disposal or uses of the property or its income. Power of 
sale, of reinvestment, of employing agents etc. may also be necesary in 
certain cases. 

The interest conveyed should be clearly defined. This is parti¬ 
cularly necessary in rhe case of wills by Hindus in favour of their wives. 

If the intention is that the wife should take an absolute interest it 
should be clearly so expressed. Saying that the wife shall be "full and 
absolute owner” is sufficient to convey absolute title (Bai Kaveli v. Dal 
Snkb Ram, 1941 (Bom.) 178). Though in construing the true inten¬ 
tion of testator it is permissible to deduce the fair import of the docu¬ 
ment by reading it as a whole (Bishun Sittgh v. Mangla Nani, 1941 (P.C.) 

30), yet it is always safe to express the intention clearly and in unmistak¬ 
able terms. 

Codicil is a supplement to a will. When a testator wishes to make ^Q^jicil 
some slight alteration in his will e.g. change in the number of trustees 
or absolute or partial revocation of a gift or a bequest of an additional 
gift, he should do so by executing a codicil to his will, making the addi¬ 
tions or alterations and expressly confirming the original will. When 
the alterations are considerable, it is best to write a fresh will revoking 
the former one. Codicil requires the same formalities (signature and 
attestation) as a will and is usually commenced thus "I, AB etc. hereby 
declare that this is my first {second or third, as the case may be) codicil 
to the will dated—” 


No stamp duty is required on a will. Stamp duty 

The registration of a will is optional. (Section 18 ). There are Registra- 
spccial provisions in Part IX of the Registration Aot under which a testa- tion 


tor may deposit his will in a sealed cover with the Registrar. On the 
death of the testator any person can apply to have the will opened and 
copied In the Register. The Court can also require the production of 
such a will from the Registrar who will open it and send it to the Court 


after copying it out in his Register No. 3. 
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General forms of different parts and clauses of a will 

Introductory Clauses 

1. I AB etc. declare this to be my last will which I make 

this-day of-hereby revoking all other wills 

and codicils heretofore and made by me. 

2. I AB etc. hereby revoke all former wills and codicils 
made by me and declare that this is my last will. 

3. This is the last will of me AB etc. made this the- 

ihy of-. 

I hereby revoke all former wills and codicils made by me. 

4. I AB etc. hereby revoke all former wills and codieik 
made by me and by this last will bequeath all my property etc. 

5. I declare this to be the first (or second) codicil to my 

will made the-(and which is modified by a codicil dated 

- )■ 

Appointment of Executors and Trustees 

1. I appoint CD etc. sole executor of this my will (or, CD 
etc. EF etc. and GH etc. executors of this my will). 

2. I appoint CD etc. EF etc. GH etc. to be the executors 

and trustees of this my will. 

3. I appoint CD etc. and EF etc. and also my son XY etc. 
if and when he shall attain majority to be the executors and trus¬ 
tees of this my will. 

4. I appoint my trustees hereinbefore named to be the 
guardian of my minor children to act jointly with my wife. 

Specific Legacies 

1. I give to CD etc. absolutely- 

2. I bequeath the use and enjoyment of all my furniture etc. 

to my wife-during her life (widowhood) and declare that 

after her death (or remarriage) the same shall fall into my resi¬ 
duary estate. 
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3. I release and forgive to- 


or to his representatives Release of 


j r 

if he should die in my lifetime whatever amount may remain ^ 

owing to me at my death on the bond executed by him for Rs. 

-on the-and I direct my trustees to cancel and 

deliver up the said bond to him or them. 

Specific devises 

1. I bequeath to CD etc. all that property described in the 
first schedule hereto. 

2. I bequeath (</s /;/ form 1) subject to and charged with 

the payment to XY of a legacy of Rs.- (or, subject to the 

payment of several annuities and legacies hereby charged and 

made payable out of the said property). 

3. I give my leasehold land described in the first schedule 
hereto for all the residue which shall be unexpired at my death of 
the term for which the said land is held subject to the rent re¬ 
served by and the covenants and conditions contained in the lease 
under which the same is held. 

4. I bequeath to-the good will of my trade and 

business of--and the stock in trade machinery plant and 

effects therein or belonging thereto together with the lease of the 

shop manufactory and building situate at-in which the 

said business is carried on or which is used for the purpose thereof 
and the benefit of all contracts subsisting in respect of the said 
business and all book debts and moneys due to me in respect there¬ 
of or standing to the credit of my business account at my death, 

the said-discharging and indemnifying my general estate 

from debts and liabilities due or subsisting in respect of the said 
business at my death. 

General Legacies 

I. I give to CD etc. the sum of Rs.-. 


Devise of 
property 

Do. sub¬ 
ject to 
legacies 
etc. 

Bequest of 
leasehold 


Of trade 
business 


2. I give the following legacies namely, 

(f») to CD etc. the sum of Rs.-. 

(b) to EF etc., the sum of Rs.-. 


Pecuniary 

legacy 

Several 

legacies 


3. I give to the trustees the sum of Rs.— 
trust hereinafter declared concerning the same. 


•upon the Qn 


trust 



Alterna¬ 
tive be¬ 
quest 
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4. I give to CD etc. the sum of Rs.--but if the said 

CD shall die before me then I give his legacy to his children or 
child if any living at my death who being male attain the age of 
eighteen or being female attain majority or marry. 

5. I give the sum of Rs.-to CD etc. if and when 

he shall attain the age of eighteen. 

6. I give to my trustee the sum of Rs.-upon trust to 

invest the same in or upon any of the investments hereby autho¬ 
rized from the investment of trust moneys with power to vary 
any such investment AND I declare that my trustees shall hold 

the said sum of Rs.--—-and investments and income thereof 

m trust for CD etc. if and when he attains the age of 18, but if 
the said CD shall die under the age of 18 then I declare that the 

said sum of Rs.-and the investments and income thereof 

shall sink into and form part of my residuary fund. 

7. The several pecuniary legacies hereinbefore given to the 

said shall have priority in the order in which the same 

arc hereinbefore given but so that legacies given to a class shall 
have no priority as between the members of such class. 

8. If the moneys to arise from the sale and conversion 

hereby directed or otherwise forming part of my estate shall not 

be sufficient to pay all the legacies hereby given then the said 

legacies shall be proportionately reduced (or, the said legacies 
given to CD etc. and EF etc. and GH etc. shall abate propor¬ 
tionately in exoneration of the remaining legacies). 


Legacies to charity 


To orplu- 

n.igc 

Several 

legacies 

log.icy in¬ 
vested for 
the poor 

I cg.icy on 
several 


1. I give to the-orphanage the sum of Rs.-. 

2. I give the following charitable legacies, that is to say 

(/) To the-the sum of Rs.-. 

(/7) To the-the sum of Rs.-. 

3. I give to my trustees the sum of Rs.-upon trust 

to invest the same and apply the yearly income thereof for the 
benefit of the poor and deserving widows. 

4. I give to my trustees the sum of Rs.-to be 

expended by them at their absolute discretion for all or any of 
the following purposes, namely-etc. etc. 


trusts 
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5. I direct that the property described in the second sche-Dedication 
dule hereto shall be dedicated to the deity of Shri Radha Kishanji ^^‘^7 
Maharaj in the temple at-and shall be set apart and in¬ 

come thereof applied for the upkeep of the said temple and the 
expenses of worship of the said deity and the expenses of the 
annual festivals of the said temple. 

Annuities 


1. I give to CD etc. during his life an annuity of Rs. 


-Bequest of 

to begin from my death (and to be payable in equal monthly 
instalments thereof). 

2. I give to my wife X during her life and so long as she To wife 

does not remarry an annuity of Rs.-without power of 

anticipation to begin from my death. 

3. I give to my wife CD an annuity of Rs.-during Ditto 

1 ‘f 1 

her widowhood beginning from my death and in the event of ^ 

. . . . on remar- 

hcr marrying again then during the remainder of her life a re- riage 

duced annuity of Rs.-in either case without power of 

anticipation. 

4. I give to CD etc. and EF etc. and the survivor of them To two 

during their joint lives and the life of 

survivors 


an annuity of Rs.- 

the survivor to begin from m^ death. 

5. I give to CD etc. during his life an annuity of Rs. 


Charge on 


to begin from my death to be charged against and issuing and 
payable out of my property described in the third schedule here¬ 
to. 

Bequest of residue 

1. I bequeath and devise all my movable and immovable To .m in- 

1 • *1 1 

property whatsoever and wheresoever not otherwise disposed of 
by this my Will or any Codicil hereto to CD etc. absolutely {or, 
to CD for his life and after his death to EF etc. absolutely). 

2. I bequeath etc. {as in form 1) to my trustees upon the On trust 
trust hereinafter declared concerning the same, that is to say— 

General clauses relating to trust or trustees’ powers 

1. My trustees shall hold the residue of the said money and 
investments for the time being representing the same and of such 
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part of my estate as shall for the time being remain unsold and 
uninvested upon the trusts hereinafter declared, that is to say 


Life inter¬ 
est to Avife 


Trust for 
sale and 
conversion 
of pro¬ 
perty 


J\»ynH“nt of 
debts etc. 


To m.ikc 
.ind v.iry 
invest¬ 
ments 

Trust for 
children 


Ditto on 
appoint¬ 
ment by 
wife 


2. My trustee shall pay the income of the said sum of Rs. 
- (or, the said shares and securities and the property re¬ 
presenting the same) to my wife the said CD during her life and 
so long as she remains my widow without power of anticipation. 

3. My trustees shall out of the income of the trust fund 
accruing during the lifetime of CD etc. pay an annuity of Rs. 

-to him during his life such annuity to commence from 

the death of my said wife and to be payable by monthly pay¬ 
ments. 

4. Upon trust my trustees shall sell, call in, collect, and 
convert into money, the said movable and immovable property 
at such time or times and in such manner as they shall think fit 
and I direct that the income of such of the said property as for 
the time being shall remain unsold shall be applied as if the same 
were income arising from investments hereinafter directed to be 
made of the proceeds of sale thereof. 

5. The trustees shall out of the moneys to arise from the 
sale calling in and conversion of or forming part of my said pro¬ 
perty pay my funeral and testamentary expenses and debts and 
the legacies given by this my will or codicil hereto and other 
moneys which under or by virtue of any direction or bequest arc 
payable out of my general estate, and to invest the residue in or 
upon any of the investments hereby authorized with power to 
vary such investments into others of a nature hereby authorized. 

6. After the death of wife my trustees shall stand possessed 
of the capital and future income of the trust fund in TRUST for 
all or any of my children who being male attain the age of 18 
years or being female attain that age or marry if more than one 
in equal shares (or, for .all or any of my children or child if more 
than one in equal shares). 

7. After the death of my wife (the said-) etc. (as 

in form 6). IN TRUST for my issue (the said-and the 

said-) in such shares and in such manner as my wife 
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(the said-) shall by deed or will appoint AND in 

default of any such appointment etc. 

8. If any child of mine shall have died in my lifetime leav- Giving 
ing issue living at my death, the share which such child would 

have taken shall be held in trust for his or her personal represen- ^hare 

tatives as part of his or her present estate. to his re- 

presenta- 

9. (/) I give the sum of Rs.-to my trustees upon tive 

TRUST that they shall invest the same at their discretion in any Trust for 
investment hereby authorized with power from time to time to 

vary such investment AND shall from time to tune during the 
life of my son CD or during such shorter period or periods 
either continuous or discontinuous as they shall think fit pay all 

or any part of the income of the said sum of Rs.-^and 

the investments thereof upon protective trusts for the said CD 
with power from time to time to pay or apply any part of the 
capital thereof for the benefit of the said CD as if they were 
the beneficial owners of such income and capital. 


(//) After the death of the said CD my trustees shall pay 

the income of the said sum of Rs.-and the investments 

thereof or such part thereof as shall remain undisposed of to 
his widow during his life without power of anticipation and 
after her death to the children of A who being male etc. 

(///) In the event of the failure or determination of the 
trust hereinbefore declared and contained the said money or invest¬ 
ments or such part thereof as shall remain undisposed of shall sink 
into my residuary estate. 


10. My trustees may apply all or any part of the income Mainte- 

of the share to which any minor shall be entitled in expectancy nance 

or would if of full age be entitled to possession under the trusts j^uhtion 

hereinbefore contained for his or her maintenance education or during 

• • 

benefit in such manner as they think fit and shall invest the sur- namority 


plus in any investments hereby authorized in anticipation of the 
capital of such share. 


11. Trust moneys may be invested in or upon the 
ing securities:— 


follow- Invest¬ 
ment 
Clause 
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Power to 

purchase 

furniture 

Power to 
lend 


To act by 

majority 


Power to 
appoint 
new trus¬ 
tees 

Ditto 


Will 


Codicil 


Attestation 
of signature 


Attesta¬ 

tion 

on acknow¬ 
ledgment 


Where 
another 
person 
signs for 
the testa¬ 
tor 

When the 
testator is 
illiterate 
or blind 


12. Trust money may at the request of my wife be laid 

out to an amount not exceeding Rs.-in the purchase of 

» 

13. Trust money may at any time be lent to the said- 

for the purposes of his business of--to an amount 

not exceeding Rs.-from such fund and at rate of in¬ 

terest and upon such terms as the trustees may think fit. 

14. Any of the powers and authorities hereby given to or 
vested in my trustees may at any time be exercised by a majority 
of my trustees. 

15. The power of appointing a new trustee of this my 
will shall be vested in my wife during her life. 

16. The power etc. shall be exercised by the remaining 
trustees with the concurrence of my said wife if she is alive. 

Testimonium and Attestation 

IN WITNESS WHEREOF I, the said-. have put 

my signatures to this my will (to each sheet of this my will con¬ 
tained in this and in the preceding-sheets of paper) the 

day and the year first above written (or, on the-). 

2. IN WITNESS WHEREOF I, the said-have 

signed this codicil on the-. 

3. Signed by the above named AB in our presence at the 
same time and each of us has in the presence of the testator 
signed his name hereunder as attesting witnesses. 

4. The said AB has personally acknowledged to us separate¬ 
ly having made the above signature to this will and each of us has 
on such acknowledgment and in the presence of the said AB 
signed this will hereunder as an attesting witness. 

5. Signed by CD etc. with the name of the above named 
testator as his last will in the presence of and by the direction of the 
testator and in our presence at the same time and each of us has 
in the presence of the testator signed his name hereunder as attest¬ 
ing witnesses. 

6. Signed by the above named testator with his mark as his 
last will after the same had first been read over and explained to 
him in our presence and had appeared to be perfectly understood 
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and approved by him in our presence at the same time and each 
of us {as in form 5). 

7. The interlineations between the-and- 

lines of page-and the alteration in the-line of 

page-and the erasure in the-line of page- 

having been previously made has been signed by the above named 
etc. {as in form 3). 


Attesta¬ 
tion of 
alterations 



PRECEDENTS 

1—Simple Will giving all property to one person 

I, AB etc. hereby revoke all former wills and codicils made 
by me and by this my last will bequeath and devise all my mov¬ 
able and immovable property whatsoever and wheresoever to my 
wife (or, to CD etc.) absolutely and appoint her (him) sole exe¬ 
cutrix (executor) of this my will. 

IN WITNESS WHEREOF I have signed this will hereunder 
on the--day of- 

Sd.- 

Signed by the above named testator in our presence at the 
same time and each of us has in the presence of the testator signed 
his name hereunder as an attesting witness.” 

1 . 

2 . 

2—Will bequeathing all property to wife for life and 
thereafter to others, with annuities to several persons 

This is the last will of me AB etc. made this the-day of 

1. I hereby revoke all former wills and codicils made by 
me. 

2. I bequeath all my money and other movable property 
whatsoever and wheresoever to my wife XY absolutely. 

3. I devise all my lands and other immovable property to 
my wife XY for her life and after her death to my daughter CD 
absolutely and if the said CD shall die before my said wife then 
to my nephew GH. 

4. I bequeath the following annuities to commence from 
the date of my death and to be paid in equal monthly payments:—■ 


“For different forms of Attestation Clause, see p. 718. 
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(a) To my daughter CD etc. an annuity of Rs.-to be 

paid during her life; 

(b) To my sister EF an annuity of Rs.-during her 

life and after her death to be continued to her son, if any, or 
sons, if more than one, in equal shares; 

(f) To my nephew GH etc. an annuity of Rs.-during 

his life; 

(d) To my old servant JK etc. an annuity of Rs.- 

during his life; 

IN WITNESS WHEREOF, I the said AB have signed this 
will hereunder the day and year first above written. 

(Attestation as in form 1). 

3—Will with pecuniary legacies, annuities and trust 

for wife and children 

THIS is the last will etc. (<is in form 2). 

1. (As /;/ form 2). 

2. I appoint AB etc. CD etc. and EF etc. to be my execu¬ 
tors and trustees. 

3. I bequeath all my household goods and cattle to my wife 
absolutely. 

4. I bequeath my books, clothes, watch and personal jewel¬ 
lery to my eldest son KL. 

5. I bequeath— 

(rt) Rs.-to my wife absolutely to be paid .as soon .as 

possible; 

(/->) Rs.-to each of my executors who shall prove my 

will; 

(r) To each of my servants who at my death shall have been 
in my employ for three years immediately preceding my death 
three months’ salary in addition to the wages then due or .accruing. 

6. I bequeath to my said wife a life annuity of Rs._ 

and to my sister MN a life annuity of Rs.-—both of which 

shall commence from my death such annuities to be secured by the 
appropriation of investments sufficient to ensure the same out of 
income but in the event of a subsequent deficiency of income the 

46 
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capital of this appropriated fund to be liable. After such appro¬ 
priation any residuary estate to be free of the said annuities. 

7. All the residue of my property, movable and immovable 
is to be converted into money by my executors and after payment 
of my debts funeral and testamentary expenses is to be invest^ 
and settled on the following trusts:— 

{a) To pay the income to my said wife during her life (or 
widowhood); 

{b) Subject hereto in trust to pay or divide the corpus to 
or between all my children or who being male shall attain major¬ 
ity or being female shall attain majority or previously marry, the 
share which would have belonged to any child already dead or 
who may die before me leaving issue to go to such issue by substi¬ 
tution per stirpes; 

(f) The share of each daughter to be retained upon the usual 
trust for life for her separate and unalienable use with power by 
will to give her husband a life or lesser interest with remainder to 
her issue as may by deed or will appoint and so far as such 
power shall not be exercised, to her children at majority (or in 
the case of females) previous marriage with remainder, in default 
of such child becoming absolutely entitled, to such persons as such 
daughter may by will appoint, with remainder, in default of ap¬ 
pointment, to her legal heirs as if she had died unmarried and in¬ 
testate and her share had belonged to her absolutely. , 

8. During her life my said wife is to have the power of ap¬ 
pointing a new trustee in case of any vacancy. 

IN WJTNKSS WHEREOF etc. 

(Attestation as usual). 

4 —Will be a sonless Hindu leaving several legacies and 
also making religious and charitable bequests, w^ith 

authority to adopt 

This is the last will etc. {as in form 2). 

1. {as in form 2). 

2. I appoint AB etc. and CD etc. and EF etc. to be the exe¬ 
cutors and trustees of this my will. 
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3. I appoint the said trustees as guardian of my children 
jointly with my wife. 

4. I bequeath— 

(a) to my friend X, all my books, 

(b) to my son-in-law Y, my motor car, pony, watch, chain, 

drawing room furniture, silver and china dinner and tea sets and 
my bungalow situate at- 

(c) To my daughter P wife of the said Y, the zamindari 
property described in the first schedule hereto; 

5. I bequeath the following pecuniary legacies:— 

(ij) To each of my trustees who shall prove my will and act 
in the trust thereof, the sum of Rs.- 

(b) To each of my servants HJ and K, the sum of Rs.-; 

and 

(c) To my sister Q for the marriage of her daughter, if 

the daughter is in existence at the date of my death, Rs.-; 

6. I bequeath the following charitable legacies: 

(d) To the-hospital Rs.- 

(b) To the-Orphanage Rs.- 

(c) To the-Girls’ School at-Rs.- 

{(1) To the-Temple at-Rs.- 

7. I bequeath the following annuities (as Clause 4 in form 

2 ). 

8. I bequeath all my money in deposit in the various banks 

and all shares and securities to the trustees upon trust to utilize 
the same for the expenses of ceremonies in connexion with my 
funeral and ShraJh and payment of all my debts and the pecu¬ 
niary legacies hereby bequeathed and the balance in founding a 
charitable hospital to be called the-hospital. For this pur¬ 

pose the trustees will have power to sell the said securities. 

9. I release and forgive to H or to his representatives if he 
dies before me the amount that may at the time of my death be 

due to me from him on his bond for Rs.-dated- 

and direct my trustees to cancel and deliver up the bond to him. 

10. I bequeath all my zamindari property described in the 
second schedule hereto to the trustees upon trust to apply the net 
income thereof after payment of the land revenue cesses taxes and 
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necessary charges of collection to the current expenses of the said 
Iiospital, and to invest any savings left after meeting such expenses 
in a sinking fund for the benefit of the said hospital. 

11. Whereas my deceased father P had built a dharamshala 
v\hich has since been maintained by me but no permanent provi¬ 
sion for its maintenance has yet been made either by my deceased 
fathei or by me, I hereby bequeath the property described in. the 
fourth schedule hereto to the trustees upon trust to apply the net 
income thereof to the maintenance and upkeep of the said dharavj- 
sfjcila and the comfort of the public using the same according to 
their best judgment and discretion. 

12. I bequeath my property movable and immovable what¬ 
soever and wheresoever existing at the time of my death and not 
otherwise disposed of by this will to my wife absolutely (or, for 
her life without any power of alienation and after her death to my 
grandson M, being the son of my daughter P). 

13. I hereby give my wife the said ST authority to adopt a 
suitable boy as my son and in case such adopted son dies without 
leaving a widow or male issue to adopt another boy and similarly 
on the death of each adopted son without leaving a widow or male 
issue to adopt other suitable boys in succession. In case of my 
said wife making an adoption the movable and immovable pro¬ 
perty hereby bequeathed to her shall immediately vest in such 
boy. 

14. I hereby give power to my wife the said ST to appoint 
a new trustee or new trustees on the occurrence of any vacancy 
in the office of trustees. 

1 y. I direct that if there is any difference of opinion between 
any trustees in any matter concerning this will or the manage¬ 
ment of property hereby bequeathed or the execution of any trust 
hereby created, the opinion of the majority shall prevail. 

IN WITNESS etc. 

(Attestation). 

5—Codicil substituting a trustee for one appointed 

by the will 

I, AB etc. declare this to be a first codicil to my will dated 
the-day of-. 
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WHEREAS by my will I have appointed CD as one of the 

executors and trustees and have given him a legacy of Rs.- 

if he acts. 

AND WHEREAS the said CD has died. 

1. Now I hereby revoke the appointment of the said CD as 
one of the executors and trustees of my will and appoint KL etc. 
to be the executor and trustee thereof in place of the said CD and 

I bequeath to the said KL a legacy of Rs.-if he acts as 

such executor and trustee. 

2. I hereby revoke the legacy of Rs.-given to the 

said CD by the said will. 

3. I hereby declare that my said will and all the provisions 
contained therein shall be construed and take effect as if the name 
of the said KL were substituted therein as an executor and trustee 
thereof for the name of CD. 

4. In all other respects I confirm my said will. 

In Witness etc. 

(Attestation). 

6 —Codicil altering certain bequests 

I, AB etc. declare this to be a second codicil to my will dated 
the-which was modified by the first codicil dated the 

WHEREAS by the said will I bequeathed 

(rf) a specific leg.icy of Rs.-to my daughter CD, 

(h) a share in my residuary estate to my son K. 

AND WHEREAS the said CD has died and since the exe¬ 
cution of my will I have had cause to be displeased with the con¬ 
duct of my son K and do not therefore desire to leave any share of 
my estate to him, 

NOW I direct that 

(1) I hereby revoke the legacy of Rs.-to the said CD 

and bequeath the said legacy to the said CD’s daughter EF; 

(2) I revoke the devise of a share in my residuary estate in 
favour of my son K; 

(3) In all other respects 1 confirm my said will and the 
first codicil aforesaid. 
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IN WITNESS etc. 

(Attestation). 


7—Codicil 

I. I declare this to be a first codicil to my will dated- 


2. I declare that my said will shall be read and construed 
and take effect in all respects as if- 

(d) the word '*-” had been inserted after the word 


in 


line- 


(b) the words " 


•of page- 


•thereof: 




words 

of. 


ce 


9 ) 


m 


thc- 


had been substituted for the 
•line of the 'Page there- 


3. In all other respects I confirm my said will. 

IN WITNESS WHEREOF etc. 

(Attestation). 

8—Revocation of will 

I, AB etc. hereby revoke a will made by me bearing date 

-and modified by a codicil dated-and all other 

testamentary dispositions whatsoever hereinbefore made by me 
and declare it to be my intention to die intestate. 

IN WITNESS etc. 

(Attestation as in a will). 


^—Will reviving a will and codicil 
previously revoked 

1. I, AB etc. declare this to be my last will. 

2. I hereby revive and confirm the will dated- 

and the codicils thereto dated respectively-and- 

formerly made by me, which said will and codicils I revoked by a 
deed dated-. 


IN WITNESS etc. 

(Attestation). 
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Figures written within brackets refer to Notes, those 
without brackets to Precedents 

Acknowledgment—See Receipt 
Actionable Claims—W^hac arc, (97) 

Fixed deposit in bank is, 

Right to recover partnership share is, 

Contract for purchase of goods is, 

Assignment of, (98) 

Assignment of, how made, (98) 

Effect of, (99) 

Notice of, (99) 

Deed of Assignment of, how drafted, (98) 

Stamp on, (100) 

Distinguished from right to sue, (97) 

To whom cannot be transferred, (99) 

Various kinds of. See under Assignment 

Administration Bond—See Bond 
Adoption—How made, (41) 

Agreements before adoption, when valid, (41) 

Authority to adopt, (41), 44 
may be oral (41) 
should be registered (42) 

Declaration of, by father 44 
by widow 45 
by a Jain widow 46 
by a Madras widow 46 

Joint deed by natural mother and adoptive father, 44 
Deed of, not necessary (41) 
form of (41), 43 
When requires registration (42) 

Stamp duty on (42) 

By whom to be made (41) 

By widow (41) 

Agency—to sell goods, agreements for, 76 
Agreements—how drafted (49) 

Building i.e. building contract (66) 

Void if terms uncertain, (49) 

Commencement of, (49) 

Execution in duplicates (50) 
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Exemptions from stamp duty (51) 

Under section 41, Land Acquisition Act, 53 
Mention of representatives not necessary in, (49) 

For maintenance, by a Hindu, 69 

For publication on royalty 70 

For sale of copyright and to publish book, 72 

Of reference to arbitration, See Arbitration 

Recitals in (49) 

Registration, when compulsory (51) 

Stamp duty on, (50) 

Of agency to sell goods 76 
Between manufacturer and travelling agent 73 
Of case stated under C. P. C, 52 
For conservation of forests 62 

Under Ancient Monuments Act, for repair of monuments 57 

Enhancing rent of house on account of electric installation, 286 

Giving permission to lessee to make alterations 321 

Altering covenants in lease 310 

Re. opening a registration office, 59 

Allowing payment of decree by instalments, 63 

Securing advertisements for, 64 

For supply of electricity 54 

With broker for procuring purchaser, 75 

For sale of Government publication 56 

Reducing rate of interest and extending time of payment 403 

Ditto, mortgagor paying higher interest, 404 

of service, See Service contracts 

All Estates Clanse—Implied in India (22) 

Not necessary (22) 

Still entered in England (22) 

Apprenticeship-Act, (81) 

Deed not necessary (81) 

Form of deed of 82 
Deed of cancellation of, 84 
Stamp duty on, deed (81) 

Arbitration—Act, (8 5) 

Agreements for reference to, (85) 

Mow reference is made (85) 

Contents of agreement of reference (85) 

Stamp duty on (86) 

Registration not compulsory, (87) 

Clause, form of 93 
Law applicable (85) 

Appointment of umpire 93 
Enlargement of time to arbitrator 94 
Notice of contractors to umpire, 94 
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Notices in arbitration matters, See Notice 
For partition, 88 
Of existing disputes, 90 
To three arbitrators, 90 

Assignment (of actionable claim) See Actionable claim 
How made, (98) 

Effect of, (99) 

Notice of, (99) See Notice 
Of a bond debt, 101 
Of book debts, 102 

Of debts on trust to pay to assignor, 103 
Of decree, 105 

Of final mortgage decree, 106 ^ 

Of life policy, 107 

Ditto, by endorsement, 108 

Of patent, 509 

Of a share in patent 511 

Of rent, 10'4 

Of Shares, 108 

Attestation—Form of, (25) 

How made, (25) 

In what cases necessary, (25) 

Attorney—Power of, See Power of Attorney 
Transfer by, how made (10) 

Award—Made on reference by Court, 94 
In other cases, 95 
Of umpire, 95 
Stamp duty on, (86) 

Registration of, (87) 

Bill of Exchange—is Negotiable Instrument, (411) 

See Negotiable Instrument 
Bond—Administration, by guardian, 142 
By administrator, 140 
Conditional, (130) 

By debtor under Insolvency Act, 142 
By a debtor and surety, 136 
Forms of, 130 

In consideration of guarantee given by Government for execut¬ 
ant, 152 

By Government employee. 143 

Ditto, with sureties, pending execution of, hypothecation bond, 1 t 5 
Mention of heirs, etc., in, (131) 

Hypothecating property, 148 

Change of hypothecation into cash security, 154 

Indemnity, 205 

Instalment, 134 
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Ditto, with surety, 137 

Ditto, equated instalment bond, 135 

Ditto (with surety and hypothecation), 138 

Providing lower rate of interest in case of punctual payment, 139 

By legatee under lost will, 149 

With two sureties, 151 

For money borrowed, 133 

For money due, 134 

Security, by Receiver, 142 

Security, on grant of Succession Certificate, 141 

Single, (130), 135, 136 

Stamp duty on, (132) 

By sureties of a student, 155 
Release from obligation under, 533 

By sureties for claimant to money due from Govt. 147 
Use of, (131) 

Book Debt —Assignment of, 102 

Building Contract—66 

Cancellation —of exchange, 181 

Capitals—use of, in the beginning of a clause, (3) 

Case Stated—Agreement about, 52 
Charge—memo creating, on property, 409 
Do on life policy, 408 
Clause, 404 

further, Sec Further Charge 
Codicil— Drafted as will, (711) 

Altering bequests, 725 
Correcting errors, 726 
Substituting a trustee, 724 
Commencement—of deed, forms of, 30, 31 
Company—how described in a transfer deed (8) 

Composition—Deed of, 163 
What is, (159) 

Stamp duty on, (160) 

Exempt from registration, (161) 

Compromise—Deed of, 162 
What is, (159) 

Stamp duty, (160) 

Regiitration of, (160) 

Consideration —form of, 33 

When mention of, necessary, (16) 

Omission of, docs not invalidate deed, (16) 
of the premises, meaning of, (529) 

Contract—Building, 66 

Benefits of. Transferable (97) 

Service, See Service Contracts 
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Conveyancing—in India, 1 

Need of legislation for, (2) 

Form of, (2) 

Corporations Sole—may be party to a transfer, (8) 
Corrections—how made before completion of deed, (27) 
Courts of Wards—transfer by, how made, (11) 
Covenants—how drafted, (24) 

Date—Correct date of a deed, (5) 

Importance of, in India, (5) 

Not essential part of a deed, (5) 

To be expressed in words or in words and figures, (6) 
Debt—assignment of, 101, 102, 103 
Notice of assignment of, 450—452 
Decree—payment by instalments, agreement for, 63 
Assignment of, 105 
Deed Pool—Form of, (3) 

Language of, (3) 

What is, (2) 

When used, (2) 

Deed of transfer—Description of, (4) 

Division of, (4) 

General requirements of, (4) 

Operative part of, (17) 

Need not be signed by transferee, (7) 

Except in case of lease, (7) 

Parcels in, 17 
Parties to, (7) 

Whe^ third person to be joined in, (7) 

Deity—a juristic person (671) 

Gift to, (671), 696 

Delivery of Deed—not necessary in India (26) 
Description—of deed (4) 

Full, of parties to be given in deed (8) 

When map controls, (18) 
of property when controls map (18) 

Disclaimer of right—(528) 
by benamidar, 544 
by a member of Hindu family, 543 
coupled with relinquishment, 544 

Easement—Grant of, (169) 
of light, 173 

Mention of successors in grant of, (169) 

Ditto of servants etc. Ditto (170) 

Parcels in, forms of, 174 
Prevention of, 170, 173 
Release from, 176 
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Restriction to the grant should be mentioned, (170) 
of right of way, 172 

Stamp duty on agreement of, grant of, (170) 

Electricity—Supply of, agreement for, 54 
Endorsement— 
deed by, 27 
form of, 27 
stamp on, 28 

Endowment—Hindu, (671) 

How made, (671) 

Muslim, See Waqf 
Religious and Charitable, (671) 

To deity in temple, 696 
For hospital, 689 
For a Girls’ School 692 
For Scholarships 694 
Stamp duty on deed of. (674) 

IVeasurcr of Charitable, (673) 

English—Old English expression not to be used (5) 

English form—Adoption of, (I) 

How made, (2) 

Prolix and verbose, (1) 

Equated instalments bond— 135 

Errors & Omissions—in deed how corrected before completion, (27) 
Exceptions—should follow the parcels (22) 

Distinguished from reservations (22) 

Exchange —Cancellation of, 181 
How made, (177) 
tlcetl when cash payment made, 179 
Deed to confirm oral, 180 
Deed to replace an inelTcctivc, 180 
Of one leasehold plot for another, 2*44 
Registration of deed of, (177) 

Simple deed of, 178 

Stamp duty on deed of, (177) 

Execution of deed—when necessary, (25) 
by transferee, when necessary (25) 

Family settlement or arrangement—(1 59), 165, 166 
Firm—Contracts and transfers on behalf of, (1-12) 
when bound by contracts of a partner, (12) 

Forfeiture—See Lease 
Forms—of commencement of deed, (30) 
of consideration and receipt, (33) 
of testimonium, (32) 
of parcel, (34) 
of parcels of easements, 174 
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English, adaptation of, (I) 

How made, (2) 

Verbose and prolix, (1) 
of formal parts of deeds, (30) 

Forests—Conservation of, agreement for, 62 
Further charge—deed of, 405 

memo of, endorsed on original deed, 406 
on usufructuary mortgage, 407 

General words—Formerly used in England after description of pro¬ 
perty, (19) 
implied in India, (19) 

Use discontinued, (19) 

Gift—what is, (1S4) 

How made, (184) 

Minor can make, (184) 

Donee must consent, (184) 

Of what property allowed, (184) 

Conditional, (184) 

Deed, how drafted, (184) 

To deity, (659), 684 

To Government with conditions attached, 188 

In the form of deed poll, 189 

For love and affection, 1S6 

For a particular purpose, 186 

Of land for building mosque, 187 

Registration of, deed of, 185 

Stamp duty on deed of, (185) 

Government—Contracts and transfers by or in favour of, how made, 

( 12 ) 

Employees, Security bond for, Sec Bond 
Notice of suit against, 456 

Guardian—Release of by minor, 553 

Release by, in favour of Court of Wards, 536 
Sale by, 594 
Transfer by, 9 

Guarantee—What is, (190) 

distinguished from indemnity, 203 
continuing guarantee, what is (190) 
deed of, 196 

Ditto, when can be revoked, (190) 
contract of, how made, (190) 
in the form of letter, (190) 
to a trader for supply of goods, 192, 
by director to Bank, 193 

Habendum—What is, (23) 
purpose of, (23) 
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The words "to the use of” not necessary in, (23) 

Heirs etc.—Mention of, in deeds of transfer not necessary, (23) 
in lease, (222) 
in bonds, (131) 
in Indemnity Bonds, (203) 
in sale deed, ( 569 ) 
in mortgage, (334) 

Hindu Endowments—See Endowments 
Hindu widow—Lease by, 296, 297 
Hire—Deed of, how drafted, (195) 

How can be varied, (195) 

Statutory duty of hirer, (195) 

Option to terminate, (195) 

Of crushing machine, 198 
Of Electric fan, 199 
Of spinning plant, 197 
Of furniture, 200 
Stamp duty on deed of, (196) 

Registration of deed of, (196) 

Hire Purchase—What is, (195) 

How drafted, (195) 

Deed of, 201 

Express contract against passing 
Should not amount to agreement 
Hypothecation Bond—See "Bond” 

Idol—may be party to a transfer, (8) 

Indemnity—^bond (203) 

Given to Bank, 206 

Heirs and representatives of the indemnifier, mention of, 
necessary, (203) 

Ditto, of other party mentioned, (203) 

Form of, (203), 205 
Distinguished from guarantee, (203) 

Stamp duty on deed of, (203) 

Registration of Ditto, (203) 

To tenant paying rent to a person whose title is in dispute, 207 
To drawer of lost cheque, 207 » 

To Currency Officer for lost half note, 208 
To Railway by consignee who has lost Ry. receipt, 208 
To bank, 206 

By shareholder for issue of duplicate scrip, 208 
To purchaser .against possible claims, 209 
By Co. to indemnify Managing Director, 210 

Indenture—What is, (2) 

Why ^o called, (2) 

Term obsolete now, (3) 


property essential, (196) 
to buy, (196) 
and "Mortgage” 
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Insolvent’s property—who can transfer, (10) 

Instalment Bond—See Bond 

Interest—two rates in a bond, (132), 139 

Interpretation Clause— 

In sale deed, (569) 

In mortgage deed, (333) 

Juridical person— 
who is, (9) 

Party to transfer may be a, (8) 

Court is not, (8) 

Lease—Distinguished from agreement for, (211) 

Agreement for, how drafted, (211), 239 
Deed of, Ditto, (211) 

Agreement for sub-lease, 240 
How made, (211) 

Where T. P. Act docs not apply, (211) 

Should be executed by both parties, (7) 

Consideration mention of, not necessary, (212) 

Ditto when necessary, (212) 

Habendum in, how drafted, (213), 230 
Operative words in, (212) 

From year to year, (213) 

Fixed term, 230 
Perpetuity, 230 

Recitals in, not necessary, (212) 

Usual covenants in, 215 
Implied covenants by lessor, (216) 

Ditto lessee, (215) 

Express covenants, advantages of, (216) 

When express mention of implied covenants advisable, (216) 
Express covenant replaces implied, (217) 

Covenants in — 

to pay taxes, (217), 232, 235 
to pay rent, 232 
to pay land revenue, 232, 23 5 
to pay royalty, 270, 273, 277 
to repair (express), (218), 232 
(statutory), (215) 

(in general words), (215), 235 
to execute sanitary works, 236 
to replace fixtures, 236 
to repair sanitary fittings, 236 
for dispute about repairs, 23 5 
for default of lessor to repair, 23 5 
To deliver up possession, 234 
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To insure, (219), 232, 236 

Not to do anything to increase rate of insurance, 233 
Against assignment, (219), 233 
To give notice of assignment, 234 
About user, (220) 

To give right of pre-emption, 234 

Not to commit waste, 235 

To prevent loss of easement, 233 

To perform covenants in head lease, 234 

To renew lease, 237, 238 

For quiet enjoyment, (220), 255 

Qualihed covenant for, 23 5 

Implied covenant for, (220) 

When express necessary, (220) 

Extending provisions of T. P. Act, 238 

About cost of deed, 238 

About stamp duty, 238 

About Registration fee, 239 

Not to enhance rent of tenants, 260 

To pay interest, 260 

Not to plant trees, 261 

Not to cut trees, 261 

Not to build, 261 

Not to take minerals, 262 

Not to make improvements, 261 

To maintain boundary pillars, 262 

To construct house, 25 5 

To lay water and electricity, 25 5 

To sublet house to lessor, 257 

Not to make alterations, 256 

To permit inspection, 256 

To erect machinery courses, 272 

To make water courses, 272 

Reserving mines, 273 

To restore surface of brick-field, 273 

To indemnify, 274 

To keep account for calculation of royalty, 274 

To use adjoining land, 276 

To dig and obtain lunestonc, 276 

To report finds in land, 276 

Arbitration clause in, 278 

When security is taken from lessee, 278 

Giving to lessor option of purchase of building, 284 

About grass in compound of bungalow, 279 

Enhancing rent on account of electric installation, 286 

For buying lessee’s structures on determination of tenancy, 287 
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For giving permission to lessee to make alteration, 321 
Ditto to exercise trade prohibited by lease, 323 
Ditto to assign, 324 

Contract altering term (by endorsement), 310 
Ditto by separate deed, 310 

Ditto about notice and demands, 240 

Assignment of interest under, (223) 

Deed of —Assignment of interest under, (223) 

By reference to an expired lease, 306 

By way of renewal, 305 

By Hindu widow for necessity, 296 

Ditto for benefit of estate, 296 

Ditto with reversioner’s consent, 297 

By Court of Wards, 302 

Ditto on behalf of ward, 502 

By Trustees, 303 
By Managing Trustees, 303 
By joint owners, 298 
By tenants in common, 298 
By minor, 300 
By Limited Company, 299 
By Lunatic, 301 
By Mortgagee in possession, 292 
By mortgagor in possession, 293 
Ditto for seven years, 294 

Of land for building purposes, ordinary form, 243 
Of land and building, 246 

Of land already in lessee’s possession wiTli retrospective elTcct, 247 
Of land for playground, 249 
Of land for quarrying limestones, 275 
Of land in consideration of surrender of another lease, 250 
Ditto by lessee and third person, 250 

Of one plot in exchange of another, 251 
Of land to Club, 253 

Of land for building a house for a Government servant with condi¬ 
tion to sub-let same to Go\ t. 254 

Ditto with a sub-lease to Government, 283 
Of agricultural land, 265 
Of tube-well to Irrigation dept., 294 
Of house, 279 
Of furnished house, 281 
Of brick-field, 272 
Of bungalow, 280 
Perpdtual, of land, 258 
For a term 259 

Lessee’s rights not heritable and transferable, 259 
47 
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As Theka of Zamindari, 260 

Where part of rent credited towards debt, 263 
Where revenue is paid by thekadar to lessor, 264 
Where rent is fixed including revenue, 264 
Ditto conferring occupancy rights in U. P., 266 

Conferring occupancy rights on land already in lessee’s posses 
sion, 267 

Ditto in Oudh, 267 
Granting under-proprietary rights, 269 
Granting land free of irent and in lieu of maintenance, 270 
repairing of house with provision for insurance by lessor, 285 
To joint tenants, 298 

To tenants in common, 299 
To Limited Company, 299 
Surety joining to guarantee payment, 304 
Depositing security for payment of rent, 30^ 

Devolution of interest under, (223) 

Different parts of, general forms, 229, 240 
Forfeiture clause in, (222) 

For non-payment of rent or breach of covenant, 239 
For delay in work, 278 
Interpretation clause in, (223), 238, 246 
Mention of heirs, and representatives in, (223) 

Provisos in —form of, 239 

for re-entry, (222), 239 
for option to determine lease, 242 
for payment of rent by sub-lessee, 239 
for excluding liability after assignment. 239 
for suspension of rent in case of fire, 239 
R;enewal clause, 237, 245 

Ditto notice to claim, 434 
Of lease, 305 

Kcdilemium —what is, (213) 

How drafted, (213) 

Rent payable in instalments, (213), 230 

Provision for proportionate rent, 230 

When lease executed after commencement of tenancy, 231 

When different rents fixed, 231 

When premium agreed, 231 

When rent to be determined by calculation, 231 

Fixing place of payment, 231 

Rent in kind, 231 

Rendering service, 231 • 

Rent —Covenant to pay, 232 
Suspension of, 239 
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Payment by sub-lessee, 239 

Excluding liability for, after assignment, 239 
Enhancement on renewal, 237 
Stamp duty on deed of, (224) 

Keghtration of deed of, (228) 

Reservation and exemptions, heading of, 222 
trees, 222 
grass, 222 
minerals, 222 
right of way, 222 
right of drainage, 222 
general right, 222 

Sub-leaiCy agreement to give, 23 J 
of a house, 284 
Surrender of, (217), 299 

Ditto portion of demised land, 301 ^ 

Ditto for consideration, 302 

Legal Incidents—implied by section 8 Transfer of Property Act, (19) 
Implied even where T. P. Act docs not apply (19) 

License—Distinguished from lease, (312) 

Governed by Easements Act, 312 
Consideration not necessary for, (312) 

Deed of, how drafted, (312) 

Devolution of right under, (313) 

How granted, (312) 

Revocation of, (313) 

Stamp on deed of, (313) 

Registration of deed of, (313) 

To play cricket, in the form of deed poll, 314 
Ditto in the form of deed, 314 
To build and maintain seed store, 3 IS 
Covenant for quiet enjoyment in, 316 
Permission to transfer, 316 
For excavation of tank, 316 
Covenant not to revoke, 317 
For consideration, 318 
To do various acts, 318 
To construct road on licensor’s land, 319 
Covenant not to prevent use by licensor, 322 
Option to surrender license, 322 

To make alterations and addition in demised premises, 321 

To maintain alterations already made, 322 

To tenant to assign, 324 

To tenant to exercise prohibited trade, 323 

For grazing on payment with surety for payment, 324 
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Light—Grant of easement of, 173 
Limitation words of, not necessary, (23) 
Lunatic’s property, who can transfer, (10) 

Lease by, 301 

Maintenance—Grant of land in lieu of, 263, 270 
Agreement for, by a Hindu, 67 
Map—to be appended to the deed, ( 17 ) 

When, controls description, (18) 

When, description controls the, (18) 

Marriage Settlement—may not transfer (9) 
Minors—may not transfer (9) 

When may accept transfer, (9) 

How transfer made by guardian of, (9) 
lease by, (300) 

Mortgage—Definition of, (327) 

Distinguished from charge, 337 
Torms of, (327) 

Law applicable to, (327) 

Who may mortgage, (328) 

In Joint Hindu family, (328) 

Who may take a, (329) 

What property may be subject of, (329) 

Of shares, (336), 379, 380 
Of movables, (33S), 374, 376, 377 
How made, 330 
Deed, requirements of, (331) 

Covenant to pay, how drafted, (331) 

Operative words in mortgage deed, (332) 
C;on>idoratlon in, (331) 

General forms of different parts of, (341—331) 
Redial of title, in deed of, 341 
as owner, 341 

partly as owner and partly as lessee, 341, 371 
as mortgagee, 342 
•as administrator, 343 
as executor, 342 
as guardian, 343 
as manager of joint family, 343 
as policy holder, 342 
derivative, 342 
Of agreement for loan, 343 
to secure old loan, 343 
of old and present loan, 344 
of further advances, 344 
Of joinder of sureties, 344 
Of antecedent debts, 344 
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Of legal necessity, 344 
Of transfers of shares mortgaged, 344 
Of further advance, 345 
Of agreement for reconveyance, 345 
Of agreement for release of past security, 345 
Recitals of consideration — 
present debt, 345 
To be paid at registration, 345 
Partly paid before partly at registration, 345 
Detailed in Schedule, 345 
Present and past debts, 345 
Ditto - advances, 345 
Left for creditors, 345, 386 

Covenants — 

Implied by law, (332) 

To pay principal with interest, 346 

Ditto principal on fixed date, 346 

Ditto compound interest, 346 

Ditto in instalments, 346 

Ditto by equated instalments, 347 

Ditto whole in case of default of instalment, 3^7 
Ditto by surety, 347 

Against redemption within a time, 347 
Of title implied, (333) 

Against mortgagee realizing money, 347 
Option to pay within time, 347 
To make further advances, 347 
Of reduction of interest, 348 
Of liability of surety as principal, 348 
Limiting surety’s liability, 348 
Of power of sale, (334), 348, 349 
Of appointment of receiver, 316 
To insure, 349 
To repair, 3 50 

To redeem prior mortgages, 3 5 0 
To purchase arrears at redemption time, 3M 
Not to cut trees, 351 
Against encumbrances, 351 
Reconveyance of, (335), 400 
do by endorsement, 401 
Release of part of mortgaged property, 401 
Agreement reducing rate of interest of, 401 
Ditto extending time in, 404 
Negotiable instruments, kinds of, (411) 
essentials of, (411) 
transfer of, (99), (412) 
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difference between transfer 
how drafted, (414) 


by deed and by endorsement, 


(412) 


endorsement of transfer, 426 
by minor, (412) 
by lunatic, (412) 

By Corporation, (412) 

By Agent, (412) 

Ditto should clearly indicate his position, (413) 

By Firm, (413) ^ 

By Joint Hindu family, (414) 

By Legal representative, (414) 

Dut^o should contain words excluding personal liability 
Acceptance of, 426 

Dishonour of, notice of, (413), 461, 462 
Amount where entered, (413) 

Name of payee, how written, (413) 

Should contain unconditional promise, (416) 

Name of drawee where written, (417) 

Order to pay should be unconditional, (416) 
consideration of, presumed, (417) 

Ditto need not be recited, (417) 

Rate of interest to be specified, (417) 

Name of maker where mentioned, (417) 

May be drawn in blank, (418) 

Alteration makes void, (418) 

Should not be attested, (418) 
l ionihsory note on demand, 423 


for loan, 423 

payable on fixed date or in instalments, 423 
with details of consideration, 424 
In the form of a letter, 424 
joint, 424 

Joint and several, 423 
Alternative form of, 423 
Stamp duty on, (418) 

Receipt of consideration of, 423 
Oills of Exchani^c, in sets, (418) 

Ditto Foreign, 413 

Ditto payable on demand, 421 

Ditto after date, 421 

Ditto after sight, 421 

Ditto payable to bearer, 422 

Ditto payable to alternate payees, 421 

Ditto where drawer and payee same, 422 

Stamp duty on, (419) 
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Notice—when given, (427) 

How drafted, (427) 

By agent or pleader 421, 422 
Service of, (427) 430,431 
Service of, (430) 

Of assignment of actionable claims, (99), 450, 451 
For Forms of various kinds of notices, see Table of contents under 
heading "Notice” 

Nuisance—Notice of abatement of, 460 

Operative Words—vary according to the nature of deed, (17) 
Paragraphs—^Deed to be divided into, (3) 

Parcels—meaning of, (17) 

To be comprehensive, (17) 

May be mentioned in Schedule, (17) 

When description of, controls map, (18) 

When map controls description of, (18) 

Forms, of, various kinds of, (34—40) 

Of diifcrent kinds of easements, forms of, 174 
Pardanashin ladies—deeds by, to be explained to them, (26) 

Parties—to a deed of transfer, (6) '• 

transferee need not execute deed, (7) 

When third person joined as, (7) 

Order in which mentioned, (7) 

Full description of, to be given in deeds, (8) 

To a transfer, may be any juridical person, (8) 

Reference labels of, (13) 

Persons under disability, (9) 

Minors, (9) 31 
Lunatics, ( 10), 31 
Insolvents, (10), 31 
Trustees, (10), 32 
Attorneys, (11), 32 
Court of Wards, (11) 

Firm, (12), 32 
Government, (12) 

Particulars—of zamindari property, (20) 
of agricultural land, (20) 
of non-agricultural land, (21) 

Of house, (21) 

Of trees, (21) 

Of gardens, (21) 

Partition—What is, (464) 

How made, (464) 

Deed of, (464), 468 

Operative words in deed of, (464) 
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Recitals in deed of, (464) , 

Money compensation in, (46J) 

Covenants in partition deed, (465) 

Value of each lot to be given in deed of, (466) 

Parties to deed of, (465) 

Mortgagee cannot make, (465) 

Mortgagor can, (465) 

Life owner can, (465) 

Stamp duty on deed of, (466) 

Registration of deed of, (467) 

Of property left out at former partition between two estates under 
Court of Wards, 470 

Between tenants in common, 468 
Between Hindu sons and mother, 473 
Of share of one co-owner, 475 
Confirmation of previous, 476 
Of leasehold, 478 

Partnership—Definition of, (480) 

Law applicable to, (480) 

Deed of, what to contain, (480) 

Ditto parties to, (480) 

Ditto between two persons setting up new business, 493 
Terms of partnership, (482) 

Business to be defined in, (481) 

Pirm name, (481) 

Implied term of, (482) 

Stamp duty on deed of, (483) 

Registration of Ditto, not compulsory, (484) 

General forms of various clauses, 484—492 
Deed of partnership setting up new business, 493 
Ditto dairy business, 498 

Ditto Sugar factory, 501 

Ditto introducing new partner, 496 
Deed of dissolution of, one partner purchasing other’s share, 503 
Notices relating to. See under Notice 

Patents—Law applicable to, (506) 

Assignment of, (506), 509 

Assignee of, may sue for infringement, (506) 

Vesting in co-owners, how worked, (506) 

Patentee may grant license to work, ( 507) 

Agreement to sell, not yet obtained, (508) 

Ditto a patent, 509 
Assignment of a share of, 509 

Ditto with provision for working independently, 512 
Lease to manufacture under, 513 
Ditto under royalty, 513 
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Pledge—See under “Mortgage” 

Policy—Assignment of 92, 93 
Power of Attorney—What is (110) 

Authentication, (110) 

Form of, (110) 

Recitals in, (110) 

Stamp duty on, (111) 

Duration of, (Ill) 

General, 115 

Special for Court case, 113 
To cxccutc^alc deed, 114 
To obtain letters of administration, 124 
To accept compositions, 122 
To curry on merchant’s business, 117 
For registration, 114 
In favour of several persons, (111) 116 
Ditto pleader, 122 
By several persons, (117) 

By firm, (117) 

By trustee going abroad, 124 
Forms of various clauses in, 124 
Clauses in, strictly construed, (111) 

Deed giving further powers, 129 
Pre-emption—Notice of pre-emption, 440 
Contract of, in a sale deed, (5^7), 587 
Release from contract of, 5 38 
Premises—Meaning of, 4 

Consideration of the, meaning of, (529) 

Prescription—Agreement to prevent, (170) 173 
Promissory Note—is negotiable instrument, (411) 

Separate receipt of consideration 425 

(Str ’Negoliahlc Iiis/runieiit) 

Publication—on royalty, agreement for, 70 
Publication—Sale of, agreement for, 56 
Public Officer—Suit against, notice of, 458 
Punctuations—Free use of in a deed not desirable, (4) 

Allowed, (5) 

Purchase—f lire, sec Hire Purchase 
Receipt—Definition of, (515) 

How drafted, (515) 

of consideration, may be embodied in transfer deed (16, 5 15) 
Form of, of consideration, (16), 33, 34 
Obligation to give, (516) 

Should not contain extraneous matter, (515) 

Should be signed; (516) 

General, in full, 518 
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0£ mortgage money, 402, 519 
Of word debt, 518, 520 
Ditto endorsed on bond, 520 
Of balance of account, 518 
For part payment, 519 
For payment of instalment, 519 
For rent, 519 
For price of goods, 519 
Ditto, with w’arranty, 52l 
For earnest money, 520 

For money paid for work, 520 % 

Of title deeds, 521 

By Icgattee with full discharge, 521 

By Agent, 519 

Signed by both parties, 520 

Stamp duty on, 516 

Registration of, not compulsory unless amounts to extinction, 516 

Rcceii cr —deed of appointment by mortgagee, 409, 410 

Recitals—Two kinds of, (13) 

Narrative, (14) 

Introductory, (14) 

When necessary, (14) 

Circumstances under which transferor is authorized to transfer, 14 
To be inserted with caution, (14) 

When control the operative paVt (15) 

May operate as estoppel, (14) 

Order of recitals, (15) 

Form of, (15) 

In Will, 708 

In lease not necessary, (314) 

Reconveyance—of mortgaged property, (335), 400 
To be endorsed on mortgage deed, 401 
Of property sold, 638 
Rectification—how made, (522) 

Deed of, how drafted, (522) 

Deed of, stamp duty on, (522) 

Requires registration if principal deed is registered, (522) 

Of mistakes in a sale deed, 523 
Of two previous deeds, 524 

Extending time for j>crformance of a contract, 525, 526 
Reference label of parties—(13) 

Reference to arbitration. Sec Arbitration, Agreement of Ref¬ 
erence 

Registration Office—Opening of, agreement for-57 
Release—What is, (528) 

And relinquishment, (528) 
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Deed of, drafted as a transfer, (528) 

Parties to deed of, (528) 

All parties should execute, (528) 

By one co-promisor, (529) 

Recitals in deed of, (529) 

Operative words in a deed of, (529) 

Consideration of, (529) 

Stamp on deed of, (529) 

Registration of deed of, (530) 

Mutual, by two persons, 531 
by three persons, 532 

By creditor to debtor, conditional on compensation, 532 
from bond obligation, 533 

By a guardian in favour of Court of Wards, 536 
Of guardian by minor, 533 
From contractual obligations, 535 
Ditto by endorsement, 538 
From of part of mortgaged property from mortgage, 401 
from contract of pre-emption, 538 
from charge of maintenance, 542 
from easement, 176 
In consideration of a transfer, 5 37 
of lessee from breach of covenant, 5 59 

Relinquishment—Same as release, ( 528 ) 

Of right under a deed of transfer, ( 528) 

Of land by way of compromise, 541 
Coupled with disclaimer, 544 
Deed of, 537 

Mutual relinquishment by way of compromise, 541 
Renewal of lease—237, 245, 305 


Rent—See Lease— 

Assignment of, (104) 

Rescission of C^^itract—how made, (546) 
must be whole contract, (546) 

By one party, (546), 548 
By endorsement, 547 
By separate deed, 547 

Reservation—Should follow parcels, (22) 

Distinguished from exceptions, (22) 

Operate as a new grant, (23) 

Transferee should execute deed containing reservations, 


(-’n 


Revocation of—Trust, (670), 703 
Will, (707) 

License, (313) 

Sale—law applicable, (549) 
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Contract for, • 

Not necessary to be in writing, (551) 

Formal agreement recommended, (551) 

How drafted, (551) 

Intention to sell and buy to be expressed, (553) 

General forms of various clauses in, 5.89 
Who may be seller, (551) 

Who may be buyer,(551) 

Subject-matter, ( 552) 

Of a house, 591 

Of zamindari property, mortgagee joining, 592 

Of leasehold, 593 

For supply of goods, 571 

For manufacture and supply of furniture, 571 

To supply grain, 572 

Price how fixed, ( 553) 

Earnest money, ( 5 53 ) 

Covenant about encumbrances, (5 54) 

Investigation of title to be made before, (554) 
when may be deferred, ( 5 5 5) 

How made, ( 5 5 5 ) 

Rights under, transferable, ( 5 56) 

Stamp on deed, of ( 5 56) 

Sale of Immovable property— 

1 low made, (5 50) 

Delivery of properly under, how made, ( 5 50) 

Deed of —conditions in, (561) 

Stamp duty on, (570) 

Registration of, (570) 

Duty to prepare, (5 57) 

Form of, ( 5 57) 

C'oiulitions on, (561) 

Points in drafting, ( 5 57) 

Need not be executed by purchaser, ( 5 58) ♦ 

Words of limitation in, (560) 

When should be executed by purchaser, ( 5 58 ) 

Different parts of a, ( 5 58), 575, 589 
Covenants in— 

express covenants, (561) 
usual covenants, (561) 
implied covenants, (564) 

need not te mentioned unless varied or T. P. Act docs not apply, 
(566) 

restrictive covenants, (567) 

Special covenants, ( 566) 

any covenants can be made by Crown, (567) 


INDEX 


for quiet enjoyment, (563), 585 
about encumbrances, (563), 585 
for further assurance, (564), 585 
restraining alienation, (566) 
restraining enjoyment, (567) 
about pre-emption, (567), 587 
in case of leasehold, (568) 
in case of equity of redemption, (568) 
in case of zamindari property, (569) 
interpretation clause, (569) 
different parts of, ( 558 ) 

Formal part of, 575 
introductory recitals, 575, 578 
consideration, receipt, 579 
parcels, 579 

exceptions and reservations, 579 
habendem, (560), 580 
production of title deeds, 583 
Special covenants, 585—589 
Precedents of—See Table of Contents 
Deed, Cancellation of a, 638 

Sale of movable property 

And agreement to sell, (572) 

Agreement to sell, how made (572) 

By what law governed (572) 

Condition in, (573) 

Ditto distinguished from warranty, (573) 
Forms of various clauses in, 640 
Implied covenant for title in, (562) 

Other implied contracts in, ( 573 ) 

Registration of deed of, (574) 

Rights and liabilities of seller and buyer, (574) 
Stamp duty on a deed of, (574) 

Precedents of—See Table of Contents 
Schedule—mention of parcels in, desirable, (16) 
Security—Bond, See Bond 
Separation Deed—What is, (650) 

How drafted, (650) 

Between husband and wife, 651 
Ditto with trustee, 653 
Stamp duty on, (650) 

Registration of, not compulsory, (650) 

When trustees are necessary in, (650) 

With trustees, 653 

Service Contracts—Agreement cancelling, 655 
Contents of, (65 5 ) 
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Determination of, (656) 

Provisions usually made in, (655) 

Stamp on, (656) 

Registration of, not compulsory, (656) 

Of College Staff, 662 
Of Engineer under Government, 658 
Of Municipal Engineer, 657 
Of business manager, 663 
Renewal of, 666 
Settlement—See Trust 

For benefit of children, 683 

For establishing a school, 692, 157 

Family, (670), (156), 162, 163, 165, 166 

Marriage, (670), 675, 680 

Post nuptial, 681 

Stamp duty on deed of, (673) 

Shares—Assignment of, 107 
Signature—of Executant, when necessary, (25) 
of transferee when necessary, (25) 

By illiterate persons, (26) 

Scamp duty—See under different kinds of 
deeds 

Sub>lcasc—Sec Lease 

Sums—To be in words, or words and figures, (4) 

Supplemental deeds— 

How drafted, (27), (28) 

Stamp duty on, (28) 
in form of endorsement, (28) 

agreement reducing rate of interest and extending time in mort¬ 
gage deed, 405 

Surety—Bond by, Sec Bond 

lease, joining to guarantee payment of rent, 304 
Surrender of—(224), Sec "Lease” 

As consideration of obtaining a fresh lease, 250 
In consideration of lessee delivering his buildings, 309 
Of life estate by Hindu widow, 540 
Of portion of demised land, 308 

Tenancy—Notice to determine, See "Notice” 

Testatum—Of no importance, (16) 

(Witnessing clause) 

How framed, (16) 

Use of, (16) 

Testimonium—What is, (24) 

Not an essential part, (24) 

Usual form of, (24) 

Various forms of, 32, 33 
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Theka of zamindari rights—260 
Third persons—When joined in a deed, (7) 

Transfer—General requirements of a deed of, 1-4 
parties to, (6) 
who may be rties to, (7) 

—need not sign deed, (7) 

Trust—Acceptance of, (670) 

Charitable—See Endowments 
Clauses and conditions of, 677—679 
Declaration of, (670), 698 
Directions of, (670) 

Declaration of public trust in a charitable institution, 698 
How created, (669) 

Instrument of, (669) 

Recitals in deed of, forms of, 675—677 
Registration of deed of, (674) 

Religious, See Endowments 
Revocation of, (674), 703 
Requirements of a valid (668) 

Stamp duty on deed of, (673) 

Ditto on deed of revocation of, (673) 

When created by Will free from stamp duty and registration, (674) 
For establishing a scholarship, 694 
Ditto a school, 692 

Ditto hospital, 689 

For management of property, 684 
For benefit of creditors, 687 
About grant to Church, 688 
In a Will, general clauses of, 715, 718 
Trustee—who may be, 668 

acceptance of trust by, 670 
appointment of, (670), 703 
Lease by, 303 

Powers, general clauses ‘)Out, 714—717 
In separate deeds, (669) 

Should transfer in their own names, (10) 

Treasurer of Charitable Fndowments may be, 673 

User—declaration of, not necessary, (23) 

Undertaking—See covenant 
Waqf—What is, (672) 

Public, (672), 701 
Private,^(672) 

Requirements of, (673) 

How made, (672) 

No form prescribed for, (673) 

Who can make, (673) 
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Alai Aulad, (672), 699 
In marzul maut, (673) 

Way—grant of easement of, 172 
Will—What is, (705) 

Law applicable to, (705) 

How made, (705) 

How drafted, (706) 

Formalities prescribed for, (706) 

Parts of a, (706) 

Appointment of executors and trustees under, (707), 712 
Attestation of a, (708), 712 
Commencement of, (706), 711 
Codicil to—See Codicil 

Corrections in, how made, (709) 

Corrections in, should be attested, (709) 

Legacies and devises in a, (707), 712-715 

Specific legacies, 712 

General legacies, 713 

Specific devises, 713 

Legacy to charity, 714 

Annuities in, 715 

Bequest of residue, 715 

General clauses of trust in, 715 

Giving all property to one person, 720 

Ditto to wife for life and thereafter to others, 720 
With pecuniary legacies, annuities and trust, 721 
With several legacies and religious and charitable bequests, 721 
Legality of interest created by, (710) 

Points to be considered before drafting, (709) 

Recitals in a, (708) 

Is free from stamp duty, (711) 

Registration of, optional, (711) 

Revocation of, (707), 

Revival of svill once revoked, 726 
Signature on a, (708) 

Testimonium of, (708), 718 
Sulliciency of provisions of, (710) 

Who can make, (709) 

What can be bequeathed under, (710) 

Who can be devisee under, (710) 

Witnessing Clause, See Testatum 
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